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The whole RECORD in Latin and Engliſb.: ; The Several Arguments of| | 
CouNCcir Learned in the Law, on both Sides, in that moſt remark- 
able CASE at the Bar; with the Opinions of all the Judges on the 
Bench in the * hamber, & cc. | | 
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His Famous 8 CH « in Parliament, at a Couftrence of Both Ho us E 8, 
in the Painted- Chamber, July 6, 1641. on the Exhibiting ARTICLES, 5 e 
by the C OMMONS, againlt. Mr. Juſtice CRAWL EY, one of the Judges | | 
vho gave Judgment for-the K N O in that Cauſe, =» r 
%% I I AN 1 
8 1 
1 „Me AR s, F-CLay, vit emple-Bar,| : . : a 
\SACKFIELD, in Lincoln-Im-Square, B. CREAkE E, at the Bible i 1 1 
| Jermyn-ſlreer, and ]. PEALE at Locke's Head within 7 emple - Bar. 1719. VF Re 
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HE Collection by STAT E- rs LS in Four Vo. 
lumes iti Folio, being a Work fo very uſeful and ne- 
ceſſary, to make it mote. compleat, it was thought 


of Mr. Hambien, in the Great Caſe of SHI-Mox ET (be- 


tween His Majeſty King Charles I. and that Gentleman.) For 


that Reaſon therefore we cauſed it tO. be Printed of the ſame Size, 


and on the ſame Pa per: Tho it wogld have been inſerted i in the . 
Collection, could the eee of this Copy have been prevailed 


upon to have parted with their Property to the U ndertakers, 
on a their 8 which were unaccounta bly unreaſonable. 


| 1 T is is true, has are PO of the Speeches in Ruſhworth 
6 Book very ſcarce, and in few Hands) but then their Num- 
ber is but very ſmall, and of one Side on ly, without the Records 


and other material Proceſs herein contained, which are carefully 


Printed from ſuch Authentick Manuſcripts, chat Envy itſelf 


cannot detract from their Intrinſick Worth and Value: And 
os who would vainly endeavour to Impoſe on Mankind, That 
this TRT AL is in Ruſbworth, not only diſcover their Folly and Ig 
norance, but ſhew themſelves guilty of Impotent Malice, and 


= . wel Scandalous and Invidious Reflections. 
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nn ling (at the Deſire of Seyeral Perſons of Eminency 
and Diſtinction in the Law) to add to it the Remarkable Tryal 
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the Exchecquer. Ch 


it, will be convinced of 
this Ca 


Was Argued in 
| Ilie Council on both Sides 1 unani- 
mouſly agreed, that no Caſe like this ever was Argued in any 


Court of Judicature; they all declared it to be a Matter of the 


higheſt Concern and Im 


nportance, and there was ſuch a Multitude 


of Caſes, Precedents, and Records, (above 300) quoted on both 


Sides, and; fo many excellent 


rguments made, of 
ſeem almoſt Wien 


ttention. 


has the leaſt 3 wth Hiſtory f The Tm 8 hs 


troubleſome, and ſome F cople took hence occaſi ion 
the Coals of Diſſention, which at laſt broke out into 


* * 


ful Confla eration, as: ended in 


fortunate Monarch, and compleated the 


ſtitution in the "orld. "Ts RW 


ALL the Judges (long before this Caſe was Argued in the 


E xchecquer: Chamber 


w 


gave their Opinions in 


” 


1 


- 


to blow up 
that J 


e Deſtruction of an Un. 


uin of the beſt Con 


riting under 


their Hands for the KING; but whether, in this A Air, 


thoſe Sages i in the Law ated like, Fait 
be left to the Learned 'n that. Prof on 8 


7 


Counſellors, myſt | 


de termine. 


Every Man will think as he is inclined; . however, moſt cer. 


tainly, it is 


let him be never ſo Wile, Good, and 
that Princes dee with, others. 


* * 4 
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Juſt, it is an undoubtec 


the greateſt Concernment and Importance, for a . 
Prince to have about him Faithful Counſellors; for after al 
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HE Seal of Ibog Lord Coventry, Lord-Keeper of the Great Seal of England, 


by Command from His Majeſty, to all the es 0 Af ze of England, in the 
Star-Chamber, June 17, 1638, Fake of 15 Page 1. 


go The Speech of Thomas Lord r Lord Kocher of the Great-Seal of England, to all 
_ tbe Judges of Aﬀizc of England, by Command from the King, in the Stur- Chamber, 
N : Feb. 14. 1636. Together with the King's Letter and Caſe teich * H [ ?P-MoNEY, 
th and the Judges Opinions e 185 p. 4. 
=_ ng Bagr La, | 1 ee is p. 6 
_ | The Caſe inclaſed, PEE oe WS OW Oe. ES * 
5 The Judges Anſwer, | x „ 
_ The Proceedings in the Caſe, as they « are entred upon Record i in he Exchequer, 8. 
The ſame in Engliſh,” 12. 


The „ ee by M. St. jobs, on the Behalf of Mr. Hand before al the Judges, in 
TY _ .. the Exchecquer-Chamber, in the great Caſe of Ship-Money, LO I. 
= . Th e Firſt Day's Argument of Sir Edward Littleton, Ant. His Majeſty's Solicitor:General, 2 
=_ tbe Exchecquer- Chamber, before all the Judges, on S Frans of 4 His Maia, i in 
5 the great Caſe of Ship- Money, g . 4 
=_ The Second Day's Argument of Sit Edward Littleton, 7 | p- 36. 
th, Tb be Third Day's Pre gs of Sir Edward Littleton, Sc. 5 
. | The Firſt Day's Argument of Mr. Holborne, on the Bebalf of Mr. Hambden, before the Fudge 
_ in the FExchecquer-Chamber, in the great Caſe of * ” . 
15 85 The Second Day's Argument of Mr. Holborne, &c. „ p. 68. 


— Mr. Holborne's Third Day's Argument, &c. p. 73. 
5 Mr. Holborne*s Fourth Day's Argument. &c. p. 81. 
_ The Firſt Day's Argument of Sir John Banks, Ant. His Mojehy s Attorney-General, on Be- 

- Mi ba, of His Majeſty, before all the Judges, in the e ee e in the great 8 4 
1 8 The Second. Day's bine of "Se Tofu Banks, G. 5 1 
1 The Tbird Day's Argument 0 Sir John Banks, 9 1 „ N10. 
_ Tb: Argument of Sir Francis Weſton, Ant. one of bz N 1 Ain a ; Court of Ex- 
| checquer, in the great Caſe of Ship-Money, | P. 112. 
. = The Argument of Sir Francis C -rawley, Ant. one of His Majeſiy 5 Juſtices of the Court of 
_K= Common. Pleas ac Weſtminſter, in the Exchecquer- Chamber, in che 6 eat Caſe of Ship- 585 
==_ Mone | p. 119. 
5 Tb 8 of Sj ir Robert Berkley, LO one of His Majefiy s Juſtices of the Court of 
£0 King's-Bench, &. 9. 124. 
„ The Opinion * Sir George Vernon, Kut. one f the Juſtices of His Majeſty 5 Court 5 Com- 
—_  mon-Pleas, Go. 145. 
„ Notes taten out of the Argument of Sir Thomas Trevor, Knt. one of the 1 7 0 
_ Exchecquer, G. ibid. 
5 = The Argument of Sir George Crooke, Knt. one 1 of the Fe of His e s Court of 
OY King's-Bench at Weſtminſter, in che Exchecquer-Chamber, pP 145. 
* | | Hie gument as it was Prefented to His Ma jeſty, | Pp. 153. 

= _ I Argument F Sir William Jones, Ant. one of the Juſtices of His Majeſty's Court of 
King Bench 4 Weltminſter, in the R in the great Caſe * 


N : | p. 175. 
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The Argument of Sir Richard Hutton, Kut. one of the Juſtices of His Majeſty s Court of 
; 
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9 Common-Pleas, Gc. p. 180. 
| | Fe Opinion of Sir. John Denham, Tut. one of the Barons of the Exchecquer, in the great 
| Caſe of Ship- Money; ; Preſented in Writing, Dated May 26. 1638. p. 185. 
Sir John Denham's Second Certificate, diretted to the Lord Chief- Juſtice e 
I | | May 28. 1638. 1 
I _ The ; AS of Sir Humphry Davenport, Knt. Lord Chief Baron of the Bae Is 
3 | the great Caſe of Ship- Money, in the Exchecquer-Chamber, p. 187. 
| | The Argument of Sir John F inch, Knt. Los Chief Juſtice of His Majeſty s Court of 
| | | Common-Pleas, c. pi. 195. 
The Argument of Sir John Brampſton, Kot, Lord Chief- Juſtice of His Majefy' s Court of 
i King's-Bench, e*c. pe- 209, 
75 | The Motion of che Attorney- General in the Court of Excheoquer, after the Arguments, 
a and the Lord Chief Baron's Anſwer thereunto, . 
LY. The Copy of the Order, as it was drawn up upon the Motion of the Attorney-General, and 
4 | now remains entred in the Exchecquer, ibid. 
0 | The Copy of the Judgment as it is entered upon Record, in Purſuance of the ſaid Motion, 
] and according to the Major Votes, 9. 214. g 
1 The ſame in En gliſh, 5 p. 215. 
| The Lord- Teer 5 Speech in tbe Star- Chamber, when be deliverd the Judges cheit Charge, | 
| by Command from His Majeſty, Jan. 14. 14 Car. I. P. 216. 
| | Mr. St. John's Speech to the Lords, in the Upper Houſe * Parliament, July 7. 1640. 
| . cCeeeoncerning Ship- Money, p. 218. 
| Mr. Waller' s Speech tothe Houſe of 8 April 22, 1 640. on the ſame Subjef, P. 229. 
| —— Speech in Parliament, at a Conference of both Houſes, in the Painted- Cham- 
1 der July 6. 1641. on the exhibiting of the Articles by the Commons againfl Mr. Fuſtice 
il Crawley, 1 
il . ee of Thomas Harriſon, Clerk, for Words Jpoken againſt Mr. Juffic Huron, when 
1 | 8 | on tbe Bench, | . 
= The ſame in Engliſh, DE lo He wth p. 236. 
| | Proceedings thereon, | | i | N p. 237. 
i His Sentence, SN 1 4 0 eg 8 p. 238. 
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John Hambden, EIq; 


IN THE 


Great CASE of SHIP-MONEY, &. 


2M 
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The SP'E E CH of TnoM as Lord Coventry, Lord-Keeper 


of the Great Seal of EN GLAN'D ; by Command from 


His -Majefty, to all the Judges of Aſie of England, in the Star. 


Chamber, Jux E 17th, 1635. 
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l My Lords the Judges, 


CHE Term being done and ended, Of the Trial of Capital Offenders, I ſhall ſay 
the Aſſizes Are at hand: You are to as little; that Part of Juſtice moveth in a 
divide your ſelves for your ſeveral Frame, and if all Officers under you did their 

Circuits, Circuits are for the Ser- Parts, you ſhould walk in fo ſtrait a Path, 


vice of the King and the Good of the People; that you would find it very hard to tread awry; 
they are the Execution of the King's Laws and therefore you had need to heed chem narrowly, 


y x i : { 
b * * ; 0 
. 4 7 * 1 
= ; | 
; Ss | ' 4 #. 
- ; Oo 4 
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4 


Adminiſtration of Juſtice. In the Term, the leaſt they pervert Juftice : Look to the Corru- 


People follow and ſeek after Juftice, but in the ptions of the Sheriffs and their Deputies ; the 


Circuit, Juſtice followeth and ſeeketh after the Partiality of Jurors ; the bearing and ſiding with 
People. So gracious is the Frame and Conſti- Men of Countenance and Power in their 
tution of the King's Government, that twice a Country: When you meet with any ſuch, your 
Year, at the leaſt, Juſtice followeth the Sub- Proceedings ought to be ſevere and exemplary 


ject home to their own Doors, which, as it is a againſt them, otherwiſe Juſtice ſhall be over- 
great Eaſe to the * Charge, and Tra- born, howſoever in your. own Perſons you 
vail of the Country, ſo It giveth the People a bear your ſelves wit 

better Knowledge of Juftice ; and the End of neſs. f 


| it, that they may bleſs God and the Kihg N for And becauſe the Time of Aſßze is | very 


the ſame. *' 


impart unto you, for the Service of the King Nif priw, and particular Cauſes, they are in 
and Weal of the People: In the declaring the Number of choſe things. that are not to be 


5 whereof, I ſhall ſay little of the juſt Act you left undone ; but thoſe things that concern the 


are to do between Party and Party, only that general and publick Good, you are to ac- 


vou do equal Right between Poor and Rich; count them as the weightier Matters of the 
the Particulars are left unto your ſelves as they Law; and therefore you are to take them into 


happen in your Circuits: But ſince you are your prime and chief Care and Cogitation. 


_ ſent by the King to hear the Cauſes of the Now amongſt thoſe, I ſhall commend nnto you 


People, it is his Majeſty's Pleaſure, that you in the firit Place, The preſenting and convict- 


| fo hear and order the ſame, that they may have ing of Recuſants ; for as it concerneth Reli- | 
. * no Cauſe to complain to his Majeſty either for” gion, ſo it hath Relation to his Majeſty's Pro- 


Denial or Delay of Juſtice. * ts, which are two great Motives, to which 
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never ſo much Upright- 


OY hort, and expireth in a few Days, it is ne- 

It hath been the Cuſtom, that before your ceſſary that you afford as much Time as may 
Circuit you ſhould receive ſome Directions as be unto thoſe Buſineſſes, that are maſt general, 
the King, or his Council, thinks ſeaſonable to and moſt concern the Publick; the Trials of 
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you may add a third, becauſe the King hath 
many Years ſince aſſigned theſe Forfeitures to 
the Publick Defence. | | 

In the next Place, I do require you, that you 
make a ſtrict Inquiry after Depopulations and 
Incloſures, a Crime of a crying Nature, that 
barreth God of his Honour, and the King of 
his Subjects, Churches and Houſes go down to- 
gether : His Majefty knoweth and taketh 
Notice that according to former Directions 
given you in this Place, you have given it in 
Charge to the Grand Iuqueſts to inquire of, 
but to little Effect; and without doubt the Free- 
holders of England do hate and deteſt them: 
Depopulation is an Oppreſſion of an high Na- 
ture, and commonly done by the greateſt Per- 
ſons, that keep the Jurors under and in Awe, 
and that is the Cauſe there are no more pre- 
ſented and brought in queſtion; but however, 


your Charge and Inquiry, touching this Point, 


hath not taken effect worthy his Majeſty's 
Care and your Pains, yet his Majeſty willeth, 
that you do not ceaſe, but inquire on ſtill ; for 
it is his Reſolution, againſt all Oppoſition, to 
make all Men ſee he hath a Care of this over- 
ſpreading Evil, and of the Means of his People 
to have Churches and Towns demoliſhed, and 
his People eaten up like Bread, to ſatisfy the 
greedy Deſires of a few, who do waſte as pro- 


fuſely, as they do gather together unconſciona- 


bly, and bring unto their Pofterity that Woe 


which is pronounced againſt choſe that lay 


Houſe to Houſe, and Field to Field, to dwell 


alone in the midft of the Earth. | 
The next — Fg I ſhall mention unto 


you, is, the rectifying and reforming. of Ale- 


_ houſes and Tippling-houſes, and thoſe I account 


one of the greateſt Peſts of the Kingdom. Firſt, 
therefore, Let none be enabled to ſet up or 


continue without Licence: There are a kind of 
People that do take upon them Licences, Re- 


cognizances, or Laws, or what you will, and 


| who have been a great deal the worſe, becauſe 


they ſee a great Multitude tolerated that have 
no Licence; and therefore I give it in charge, 
to take a Courſe that none be permitted unleſs 
they be licenſed : And for the licenſed Ale- 
houſes, let them be but a few, and in fit Places; 
if they be in private Corners and ill Places, 
they become the Dens of Thieves, they are 


the publick Stages of Drunkenneſs and Diſorder. 


In Market-Towns, or in great Places or Roads, 


where Travellers come, they are neceſſary. 


Next unto this, let thoſe that be licen- 


| ſed be held ſtrictly to ic, according to the 
Law. It hath been obſerved, and very truly, 


that in the Taverns, Inns, and Ale-houſes in 
England, by the Falſhood of their Meaſure, 
and their unjuft Prices, they have drawn more 
Money from the Gueſt, than out of the Exciſe 
of Ale and Beer are drawn. out in Hollands, 
a ſtrange thing that People for a publick Work, 
for any thing that is good, ſhould be loath to 


part with any thing, and yet, with open Eyes, 


to ſee themſelves deceived by ſuch baſe and 
lewd People. | „ 
Next unto this, let Care be taken in the Choice 
of Alehouſe-keepers, that it be not appointed to 
f a great Family; one or two 
is enough to draw Drink and ſerve the People in 
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an Alehouſe, but if ſix, eight, ten, or twelve, muſt 


be maintained by Alehouſe-keeping, ir capnot 
chooſe but be an exceeding Diſorder, and the Fa- 
mily by this Means is unfit for any other good 
Work or Employment. I have not Skill enough 
to underſtand all the Inconveniencies — — 
from this one ill Fountain, and my Memory 
will not contain what I have ſo many Times 
obſerved of them my ſelf ; but your Lordſhips 
have a Knowledge and Experience of them, 
therefore I will leave them unto you; only 
this, that becauſe in many Places theſe ſwarm 
by the Default of the Juſtices of the Peace, 


that ſet up too many, and there are none (ex- 


cept your ſelves at the Aſſizes) all the Year 
long can meet with this Evil, but the Juſtices 
of the Peace. And if the Juſtices of Peace will 
not obey your Charge herein, certifie their 
Default and Names, and I aſſure yon they 
ſhall be diſcharged. I once did diſcharge two 
Juſtices for ſetting up one Alehouſe, and ſhall 
be glad to do the like again upon the ſame 
Occaſion. . 8 

Ia the next place, I will commend unto you 
the Puniſhment of Vagabonds and Wanderers : 


To beguile the Alehouſes of ſuch unruly © 
_ Gueſts, it would make ſome Way of Amend-. 


ment to thoſe Alehouſes; and it cannot be de- 
ny'd, but the Law hath appointed hands enough 
to do this Work; the Conſtable, Headborough, 
Tything- men, and the reſt of the inferior Of- 


ficers, and the Watchmen, who may do all with 


a particular Warrant from the Juſtices of Peace, 
and the Juſtices of the Peace are bound to call 


them to an Account, and to puniſh them for 
their Neglect. If this were done, and other 
Officers were choſen as they ought to be, not 


People of little Wealth, and as little Under- 
ſtanding, but that they wgre elected out of the 
better Sort of Yeomanry, and the Watches 


kept by able Men, I am ſure that theſe looſe 


People that wander up and down will quick]! 
be gone; therefore you may do well to let it 


be known in the Country, that the Lords of 


Leet, and thoſe that have the Elections of Con- 
ſtables and Officers, they are, by the Law, an- 


ſwerable for their Choice. There hath been 


Preſidents, that where an inſufficient Coroner 


hath been choſen by a County, the whole 


County hath been anſwerable to the King for 


the Coroner's Fault. And if the Lords of Leet, 
and their Homagers, and thoſe that make choice of 


theConſtables and Officers, were ſometimes awa- 


kened by ſoon ſeizing of their Leets, or Fine, or 
Luo warrant, I make no doubt, but the Country 
would be better ſerved many Years after, far 
ſome ſuch Service done; therefore I could 
wiſh that this were made known unto the 


Country, that the Lords, and thoſe that chooſe 
them were anſwerable for their Defaults. 


No for bringing looſe People in Order, the 


Houſe of Correction hath need to be looked 


unto, and be put in Readineſs, that thoſe that 


are Idle may not want Work. Ducere volentes © 


trabere nolentes. And the Houſe of Correction, 
as it is in ſome Countries, that it were placed 
near the Goal ; and not idle Perſons only, but 
the Priſoners of the Goal alſo might be made 
to work, and eat the Labour of their own 


Hands; this, as it hath been formerly, fo it is 
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now commended by his Majeſty to ſee it effect- 
ed ſo ſoon as may be. 
The binding out of Apprentices is a thing fit 
to be preſſed throughout all your Circuit; Op- 
poſition hath been made againſt it by ſome, 
though without any Ground or Law: Sometimes 
the Parents are not willing to leave theit Chil- 
dren, though they have not Meat to feed them 
at Home; ſometimes the Pariſhioners are not 
willing to give them Cloaths, and thoſe that 
bind them are negligent ; and all theſe muſt be 
over-ruled and made ſmart for their Oppoſiti- 
on and Neglect. | £72 
In a word, you are to call upon all to whom 
it belongeth, but eſpecially to the Juſtices of 
the Peace, to ſee his Majeſty's printed Order be 
put in Execution. You are to ſatisfie your 
ſelves, what Juſtices of the Peace are diligent 
in it, and who neglect, and ſo to certifie to the 
Lords of the Council. eto ev 
I have but one Thing more to give you in 
Charge, and it isa Thing of great Weight and 
Importance ; it concerneth the Honour of his 
Majeſty and the Kingdom, and the Safety of 
both: Chriſtendom is full of War, and there is 
nothing but Rumours of War : What hath been 
done of late Years abroad by Fire and Sword, 
it were a Pity and Grief to think of; yet we 
have, by the Goodneſs of God and his Majeſty's 
provident Care, all this while enjoyed a moft 
happy Peace and Plenty. As it is a good Pre- 
cept in Divinity, ſo it holdeth in Policy too; 
| Nunc tua res agitur, fam proximus ardet; which 
if we obſerve, to defend our ſelves, it would be 
a Warning to all Nations, and we ſhould be the 
more aſſured to enjoy our Peace, if the War 
Abroad do make us ftand upon our Guard at 
Home ; therefore no queſtion it hath ever been 
accounted the greateſt Wiſdom for a Nation to 
Arm, that they may not be enforced to fight; 
which is better than not to Arm, and to be 
ſure to fight. Therefore his Majefty in theſe 
doubtful Times, hath not only commanded, that 
385 all the Land-Forces of the Kingdom ſhould be ſet 
6 in order and readineſs, but to ſet to Sea a Royal 
88 | Fleet at his Majeſty's you Charge, but with 
the Aſſiſtance of the Maritime Places of this 
BE eng 2 
Ihe Cauſes and Occaſions, and Times of War, 
with the Preparations and Ordering of them, 
is proper to the King ; and dutiful Obedience in 
ſuch Things do beſt become the Subject. And 
yet his Majefty hath vouchſafed, even by his 
Writ, to declare enough to fatisfie all well- 
minded Men, and to expreſs the Clearneſs of his 
Princely Heart, in aiming at the general Good 
of his Kingdom. „ 55 
The Dominion of the Sea, as it is an anci- 


n 


land, fo it is the beſt Security of the Land; for 
it is impregnable ſo long as the Sea is well 
guarded ; therefore, out of all queſtion, it is a 
Thing of abſolute Neceflity, that the guardin 
of the Sea be exactly looked unto; and thoſe 
Subjects whoſe Minds are moſt fixed upon the 
Honour of their King and Country, will with 
no patience endure to think of it, that this Do- 
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ent and undoubted Right of the Crown of Eng- 


3 
minion of the Sea, which is ſo great an Ho- 
nour, ſhould be eicher loſt or diminiſhed ; be- 
ſides, for ſafety ſake, the Dominion of the Sea is 
to be kept, and the Seas guarded. The Wooden 
Walls are the beſt Walls of this Kingdom, 
and if the Riches and Wealth of the Kingdom 
be reſpected for that Cauſe, the Dominion of 
the Sea ought to be reſpected; for elfe, what 
would become of our Wool, Lead, and the 
like, the Prizes whereof would fall to nothing 
if others ſhould be Maſters of the Seas. There 
is a Caſe in the Book of Aſſize, Fol. 43, which 
putteth me in mind of certain Men that went 
down into the Country, and carried a Report, 
that no Wool ſhould paſs over the Sea thar Year ; 
upon this Wool fell to ſo low Prices, that the 
Men that carried the Report were queſtion'd 


and fined, And now if a Report alone, and that 


a falſe one too, wrought ſuch an Effect upon 
the Wools in England, think what would be 
wrought by a real Loſs of the Dominion of the 
Sea in all our Commodities, if our Trade ſhould 
be at the Command of other Princes and States. 
Therefore, as his Majeſty, out of his great Wiſ- 
dom, hath found it expedient to ſet to Sea that 
Fleet that is now upon the Sea, ſo his Majeſty 


being engaged both in his Honour, and the Ho- 


nour of the Kingdom, he findeth it to be of ab- 


ſolute neceflicy to ſtrengthen this with a greater 


Strength and more Shipping the next Year. 
Therefore, upon Advice with his Council, he 


hath reſolved, that he will forthwith ſend forth 
new Writs for the Preparation. of a greater 
Fleet the next Year, and that not only to the 


Maritime Towns, but to all the Kingdom be- 
ſides : For ſince that all the Kingdom is intereſ- 
ſed both in the Honour, Safety and Profit, it is 
juft and reaſonable that they ſhould all put to 
their helping Hands, | | 


Now that which his Majeſty requireth from 
you, and doth command, is, That in your Char- 
ges at the Aſſizes, and in all Places elſe where 


Opportunity is offer d you, take an occaſion to 
let the People know how careful and zealous 
his Majeſty is to preſerve his Honour, and the 
Honour ' of this Kingdom, and the Dominion 


of the Sea, and to ſecure both Sea and Land 
by a powerful Fleet, that foreign Nations may 


ſee, that England is both able and ready to 
keep it ſelf, and all its Right: And you are to 
let them know how juſt it is, that his Majefty 
ſhould require this for the common Defence, 
and with what Alacricy and Cheerfulneſs the 


ought, and are bound in Duty, to 8 


unto it, that foreign Nations may obſerve the 


Power and Readineſs of this Kingdom, which 


will make them flow to contend with us either 


by Sea or Land, and that will be the beſt way 


to confirm unto us a firm and ſure Peace. 
This is the Subſtance of all that which J re- 


ceived in Commandment from his Majeſty ; 


there are many Things elſe that concern the 


Publick, but your Judgments are well verſed 


in them. Theſe are the Particulars I had com- 
mand to mention unto you, ſo I will trouble 
you no further, but leave them to your grave 
Conſiderations. & 
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The SPEECH of THOMAS Id Coventry, Lord-Reeper of the | 
Great Seal of ENGLAND, to all the Judges of Aſize of England, 
by Command from the King in the Star-Chamber, Feb. 14th, 1636. . 


Together with the King's 


My Lords the Fudge, . 
HE Term being now at an end, and 
the Aſſizes at hand, his Majeſty hath 
commanded, That according to the 
Cuſtom in former Times, ſo now in this Place 
you ſhould receive ſome Directions forthe Exe- 


cution of Juſtice in all Parts of the King- 
dom whereto you reſort. This (as it may juſt- 


ly be) is a great Comfort to his Majeſty's 


Subjects, to ſee his Majeſty's Care herein, which 
as it is a Teſtimony of their own Happineſs, in 
receiving Juſtice from the King himſelf, the 
Fountain of Juſtice, ſo it may as juftly add 
Strength and Encouragement to you when you 
go your Circuits, not only to be armed with 


your own Authority by Commiſſion, but with 


your Prince's Inſtructions. | 
In the doing of Juſtice, you will find Things 
of ſeveral Natures and Degrees: In ſome Places 
before you, Communicative Juſtice beareth 
ſway, as in that which concerns Meum & Tuum : 
In other, Diſtributive Juſtice, as in Premium G- 
Pænam; ſome concern one and a few, others 
concern the Multitude; others concern the 
King and all the the King's People. In ſome 


Pleas Things are brought before you that are 


ad nocumentum, of this or that particular Town ; 
ſome ad nocumentum totius Regni. Some Things 
are brought before you that are Contra pacem 
Regis, and others contra coronam dignitatem Re- 

193 
—_ of a leſſer and lower Degree, yet not 
to be omitted, ſo you have Grawiora Legs, upon 


which you ought to pitch your Mark, ec op- 


portet fieri, illa non omitti. : 5 | 
In that Juſtice which you are to do between 


Party and Party, his Majeſty doth require you, 
as in all his Courts here, ſo in your Circuits you 
adminiſter impartial Juftice, and repreſs vexati- 
ous and wrangling Suits, not worthy the Dig- 


nity of your own Perſons, and the Court where 


you ſit; for thoſe Actions, as they empty the 
Spleen on the one ſide, ſo they never fail to 
empty the Purſe on both ſides. 1 
But beſides the doing of Juſtice between Man 
and Man, there is much more expected from 
your Lordſhips; for the publick Buſineſs of the 
Country is of much more Importance than the 
Trial of a Niſ Prius, and fitting you ſhould 
eſteem them ſo : And therefore it is his Majefty's 
Command, That thoſe Services which con- 
cern himſelf and the Publick, may be timely 
| thought of, and not poſted off to the End of the 
Aſſize. N a | 
Now before all Things, the Advancement of 
Religion and Piety towards God, the Peace of 
the Church, and the Execution of thoſe Laws 
that tend to thoſe Ends, ought to have the firſt 


and in this variety of Buſineſs, as there are 


Letter and Caſe, touching Ship- Money, and the 
Judges Opinions thereupon. | 


Place. As oft as I have had occaſion to ſpeak 
to you here, I have ſeldom ſpared to give you 
a Charge of the Laws againſt Recuſants ; and 
I muſt reiterate it now; for if you Convict 
them not in the Country, there is likely to be 
little Reformation or Profit to his Majefty ; 
and whoſoever they be that will not be found 
in the Church, it behoveth you that you take 
order they be found in the Exchequer. 

In the next Place, that you proceed roundly 
againſt Capital and Felonious Offenders,eſpeci- 
ally Robbers on the High-ways, who now 
march in Troops after a high hand. As agood 
Judge ought in Court to ſhew Severity to thoſe 
in the Goal, ſo the ableſt and activeſt Men in 
the County, ought to do their utmoft Endea- 
vours for the apprehending of thoſe Offenders 
as are Abroad ; that when you are there or here 


in the Term, the Service may proceed in a 


good Way, and you be made a Terror to Ma- 
lefactors, as ſome of your Predeceſſors have 
been ; for if your Care be not great, Malefa- 

Rors will abound ; therefore you muſt ſhew a 
ſevere and conſtant way of Juſtice when they 

are found, and it will ſoon abate their Pride, 
wherewith they now bear up themſelves ; and 
fit it is with an unanimous Conſent you agree 
of one Courſe ; for if there be a Remiſſneſs in 
any one Circuit, it leaveth a way to Malefa- 
ors to overthrow all Reformation, and Juſtice 


is thereby diſcouraged. 


In the next place, Care muſt be had of thoſe 
Laws which concern Luxury and Idleneſs, the 
ſuppreſſing and puniſhing of Vagabonds, the 


orgering and employing of Houſes of Correcti- 
u 


on, the ſuppreſſing of Ale-houſes and Tippling- 
houſes, and binding out of Apprentices. Tt 
theſe were well and conſtantly obſerved, they 
would ſave many able Bodies that die miſerg- 


bly at the Gallows, and cut off a multitude of 


Enormities that peſter the Common- wealth; and 
leflen the Number of Thieves and Robbers ; 
and therefore your Lordſhips ſhould do well to 
have a ſpecial Care of the Execution of thoſe 


Laws. And this giveth me occaſion to put 


you in mind of thoſe printed Orders, pub- 


liſhed by his Majeſty in the Year 1630, where- 


in at firſt there was a Direction given for an 
Account to be made by the Sheriff and Juſti- 
ces of the Peace; this ſame was orderly kept 
in divers Places, in others not ſo well. It was 
afterwards adviſed by your felves, that the way 


of Account ſhould be changed, and that you 
ſhould receive it at the Aſſtzes, and preſent it 
to the Council-Board ; yet it is my part to tell 


you, that it hath not ſo appeared by the Ac- 
count that is come to the Council-Table, and 
it is expected a better be given by you the 
next Term, % 
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Now in reſpe& the pnblick Service depend- 


eth much upon the Juſtices of the Peace in the 


County, it will be neceſſary that you caſt your 
Eye upon them, that they give due attendance 
at the Aſſizes; it is their Duty to do it, and 
yours to inforce it upon them. An Aſſize laſt- 
eth but a few Days, but the Inſtructions that 
they may receive from you in that ſhore time, 


whole Year : Alſo that you examine whether 
they give due attendance at the Quarter-Seſli- 


their Oath that they ſhould give it; I hear 
many neglect it: Therefore it is a Thing ve- 
ry fitting, and well worthy your Labour, that 
at the Beginning of every Aflize, you truſt not 
to the Clerk of the Peace his Information, but 
that your. ſelves do caft an Eye upon his Book, 
and command him to return the Names of 
ſuch Juſtices of Peace as you find by his Book 
were abſent at the Quarter-Seffions. Fit it 
will be that you let them know, that to prefer 
a Riding, or Bowling, or Hunting-match before 
their Attendance at the 
tle leſs than Perjury ; and if your Admonicion 
will not ſerve the turn, a Remedy ſhall be ta- 
ken. In the third Place it is neceſſary for you 
to inquĩre how they attend the Monthly Meet- 


ings, or other times of publick Service; for this 


Jam ſure of, they are all within one Commiſ- 


ſion, and have the ſame Oath, and the ſame 


Attendance is impoſed upon all, and why the 
greateſt Number exempt themſelves, and leave 


the publick Service upon a few I know not, 


but if I may know the particular Men (of which 


I hope I ſhall henceforward by your Lordſhips) 
I ſhall rid them out of Commiſſion, and put 


others in their Places. | 
© My Lords, I have but one Particular more, 
and chat is of great Importance ; whereof by 


| ſpecial Direction and Command from his Ma- 
jeſty, I am to ſpeak unto you at this time. All 
of you are the Witneſſes of his Majeſty's Pro- 

. ceedings, though the Candor and Clearneſs of 


his own Heart, exceedeth your Teſtimony, and 
our Teſtimony is not only fit to be declared 


forth Writs to require the Aid of his Subjects 


and ſafety of the Kingdom. This his Majeſty 
did upon great Deliberation and Advice, and 
upon important and weighty Reaſons. In the 
Firſt Year when the Writs were directed to 
the Ports and Maritime Places, they received 


| liecſe or no Oppoſition; but in the Second Year 
when they went generally throughout the King- 


dom (though by ſome well obeyed) have been 


refuſed by ſome, not only in ſome Inland 


Ts 


. red by me 


Counties, but in ſome of the Maritime Places; 


and Actions have been brought againſt ſome 


that have bezn imployed in the execution of 


. theſe Writs. I ſuppoſe that no Man will ex- 


pect that Arcana Regni, the ptivate Reaſons of 
a Prince, ſhould either upon this or other Oc- 


caſions be made publick ; but ſo many Reaſons 


as were fit to be opened, were formerly decla- 
in this place to you the Judges of 


* 


may be of great uſe for the County for the 


ons, although there is an expreſs Article in 


arter Seſſions, is lit- 


in this Place, but in all the Places of this Realm. 
His Majeſty hath now the third time ſent 


for the guarding of the Dominion of the Sea, 


The Tryal of Jo AN HAMBDEN, Eſq; 5 


The Fir was, that the whole Kingdom is 
concerned in point of Safety ; for admitting 
there were no other Council or Attempt againſt 
us, but only to interrupt us in the Dominion of 
the Seas, our moſt ſecure and ſafe Defence, 
better either than Caſtles or Forts; which if it 
be commanded by others, it lays us open to much 
Peril and Danger. | 
* Secondly, The whole Kingdom is concerned 
in point of Honour; for it is one of the moſt 
ancient and honourable Rights of the Crown 
of England, even the Dominion of the Sea. 
And all Records do ſhew, how the Kings and 


People of England have ever been careful that 


this Honour ſhould never periſh ; and certainly 
the whole Kingdom is concerned in point of 
Trade and Profit; for the Traffick does not only 
inrich the Maritime Parts, but the Inland Towns; 


and if Trading fail, the Inland Places will find 


it in the fall of the Prices of Wool, Lead, and 
other Staple Commodities. This, Experience 
ſheweth daily, when upon every Stop of the 
vent of Cloth, there comes ſuch Outcries by 
the Weaver, the Fuller, the Spinner and Wool- 


3 themſelves; and the Authority of the 


w ſheweth the ſame 43. in the Book of Aſ- 


ſize, which your Lordſhips know better than I, 
It appears that certain Men went into the Coun- 


try, and caſt out a Fame, that for that Year no 


Wool ſhould be tranſported beyond the Seas; 


preſently upon this the price of Wool fell, and 
thoſe Men were called in queſtion, and were 


adjudged in a Fine for it. Now if a Rumour 


did ſo much abate the Trade in the Heart of 


the Kingdom, what would the loſs of the Do- 
minion of the Sea do, which expoſeth us, and 


all our Trade, to the Mercy of our Neigh- 
bours? Therefore ſince the whole Kingdom is 
concerned in point of Honour, Safety, and Pro- 
fir, what Reaſon is there but that all ſhould con- 
tribute to the Maintenance of it. This or to the 


like Effect, I did formerly declare to you the 


Judges, by his Majeſty's Command ; and his 
Majeſty received Satisfaction, in that you made 
a full Declaration thereof in your Circuits; and 
this I may ſay, for the moſt part the Subjects 
have ſhewed themſelves moſt Dutiful and 


Odedient in this Service of his Majefty ;. and 


this Year the Sum impoſed upon the Coun- 
ty of York, being twelve thouſand Pounds, is 
brought in already by the Sheriff, and ſo is 
moſt part of Lancaſhire, and' other Shires ; buc 
when his Majeſty heard of ſome Refuſals, tho' 


he had Cauſe to be ſenſible of it, yet he was 
far from being tranſported with Paſſion, but 


thought good to reſort to the Advice of you 


his Judges, who are ſworn to give him faith- 
ful and true Council in that which pertaineth to 


the Law ; and this his Majeſty, as well for the 
Direction of his own Courſe, as for the Satiſ- 


faction of his Subjects, required you to deliver 


your Opinions herein, to which you returned 
an anſwer under your Hands. And becauſe the 
Command which you received from the King, 
is expreſſed in a Princely Letter under his own 


Signature, I ſhall not take upon me to repeat 


it, you ſhall hear it read, * . 
* Which being delivered by my Lord Keeper to one of 
* the Clerks iu Court, was read in hæc Verba. 
15 . CAR 


* 


> x 
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CAROLUS Rex, | 
F 1223 and Well- beloved we greet you 
well. Taking into our Princely Conſi- 
deration, that the Honour and Safety of this 
our Realm of England, the Preſervation whereof 
is only intruſted to our Care, was, and is now 


more nearly concerned than in former Times, 
as well by divers Councils and Attempts, to 


take from us the Dominion of the Sea, of which 


vue are ſole Lord and rightful Owner; the Loſs 
whereof would be of greateſt Danger and Pe. 


ril to this Kingdom, and other our Dominions ; 
we for avoiding theſe and the like Dangers, well 
weighing with our ſelves, that where the Good 


and Safety of the Kingdom in General is con- 


cerned, and the whole Kingdom in Danger, 
there the Charge and Defence ought to be 


born by all the Realm in general; did for preven- 
tion of ſo publick a Miſchief, reſolve with our 
ſelves to havea Royal Navy provided, that might 
be of Force and Power, with Almighty God's 
Bleſſing and Aſſiſtance, to Protect and Defend 
this our Realm and our Subjects therein, from all 
ſuch Perils and Dangers; and for that purpoſe 
We iſſued forth Writs under our Great Seal of 


England, and directed to all our Sheriffs of all our 
ſeveral Counties of England and Wales, com- 
manding thereby, all our ſaid Subjects, in eve- 
ry City, Town, and Village, to provide ſuch 


a Number of Ships, well furniſned, as might 
ſerve for this our Royal Purpoſe; and which 
might be done with the greateſt Equality that 
could be. In Performance whereof, though 
generally throughout all the Counties of this 
our Realm, we have found in our Subjects 
great Chearfulneſs and Alacrity, which we 
graciouſly interpret as a Teſtimony, as well of 
their Dutiful Affections unto us, and to our 
Service, as the Reſpe& they have to the Pub- 


lick, which well becometh every good Sub- 


jet, Nevertheleſs finding that ſome few, hap- 
ply out of Ignorance what the Laws and Cu- 
ſtoms of this our Realm are, or out of a De- 


fire to be eaſed and freed in their Particulars, 
Chow general ſoever the Charge ought to be) 


have not yet paid and contributed the ſeveral 


Rates and- Aſſeſſments that were ſet upon them, 


and foreſeeing, in our Princely Wiſdom, that - 


from hence divers Suits and Actions, are not 


unlikely to be commenced and proſecuted in our 
ſeveral Courts at Weſtminſter : We deſirous to 


avoid ſuch Inconveniences, and out of our 


Princely Love and Affection to all our Subjects, 
being willing to prevent ſuch Errors as any 1 67, 
thereunto, (formerly in private deliver'd to his 


our loving Subjects may happen to run into, 
have thought fit, in a Caſe of this Nature, to 
adviſe with our Judges, who we doubt not are 
all well ſtudied and informed in the Right o 
our Sovereignty. And becauſe the Trials in our 
ſeveral Courts, by the Formality in Pleading, 


will require a long Protraction, we have 
thought it - expedient, by this our Letter di- 


rected to you all, to require your Judgments in 


the Caſe, as it is ſet down in the incloſed Pa- 
per, which will not only gain Time, but alſo 


be of more Authority to over- rule any preju- 
dicate Opinions of others in the Point. Given 


under our Signet, at our Court at Whitehall, the 
Second Day of February, in the Twelfth Year of Our 


Reign. I 6 3 5. 


* 


+ 


- 


_ Thus wy rw * * I of 22 
manded the Caſe inc to he rea ing as 
followetb. 3 ont 5 


| EN the Good and Safety. of the 
Kingdom in general is concerned, .and 
the whole Kingdom is in Danger : Whether 
may not the King, by Writ under the Grant Seal 
of England, command all the Subjects of this 


Kingdom, at their Charge, to provide and fur- 


niſh ſuch Number. of Ships, with Men, Vi- 
ctuals and Munition, and for ſuch Time as he 


ſhall think fit, for the Defence and Safeguard 
of the Kingdom, from ſuch Danger and Pe- 


ril; and by Law compel the doing thereof in 


Caſe of Refuſal or Refracorinefs ? And whe- 


ther, in ſuch a Caſe, is not the King fole 


Judge, both of the Danger, and when and how . 


the ſame is to be prevented and avoided? _ 
The Judges Arſwer, 

May it pleaſe Your Me Excellent Majeſty, 3 

W E have according to your Majeſty's 


all of us together, taken into Conſideration, 
the Caſe and Queſtion, ſigned by your Ma- 


jeſty, and incloſed in your Royal Letter: And 
We are of Opinion, That when the Good and 
Safety of the Kingdom in general is concerned, 
and the whole Kingdom in Danger, Your Ma- 


jeſty may by Writ, under the Great Seal of England, 


command all the Subjects of this your Kingdom, 


at their Charge, to provide and furniſh | ſuch 


Number of Ships with Men, Munition, and Vi- 


ctuals, and for ſuch Time as your Majefty- 


ſhall think fit, for the Defence and Safeguard 
of the Kingdom from ſuch Danger and Peril: 
And that by Law your Majefty may compel . 


Command, every Man by himſelf, and 


the doing thereof, in caſe of Refuſal or Refra- 


ctorineſs: And we are alſo of Opinion, That 


in ſuch Caſe, Your Majefty is the ſole Judge, 
both of the Danger, and when, and how the 
ſame is to be prevented and avoided.  _ 


Jo. Brampton, _ Rich. Hutton, Geo. Vernon. 


The ſaid Caſe, with the Judges Opinions 
Majeſty) being thus publickly made known by 


Fo. Finch, . Tone, Fra. Crawley, 
© Hump. Davenport, Geo. Crooke, Rob. Berkley, 
Jo. Denham, Tho. Trevor, Fra. Weſton. * 


my Lord-Keeper ho, withal, cauſed their ſeveral | 


loweth. 


My Lords, 


% 


This being”che Uniform Reſolution of all 


the Judges of England, with one Voice, and 


ſet under their own Hands, I ſay, this being 
ſo reſolved, as they do here expreſs upon eve- 


ry Man's particular ſtudying the Caſe, and upon 


Names to be read, as they were in orderſub- _ 
| ſcribed ; (all the Judges being preſent ſave on EE 
Judge Croobe) the Lord-Keeper ſpake as fo. 


a general Conference amongſt chemſelFes, it is 


of very great Authority; for the very Lives and 
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Lands of the King's Subjects, are to be deter- 
mined by theſe Reverend judges; much more 
a Charge of this Nature, which God knows 
cannot be burthenſome to any, but is of ſingu- 
lar Uſe and Conſequence, and for the Safety 
of the whole Kingdom. The Command from 
his Majeſty, is, that I ſhould publiſn this, your 
Opinion in this Place, and give Order, That 
ir ſhould be entered in this Court, in the 
High Court of Chancery, and in the Courts of 


King - Bench, Common-Pleas, and Exchequer ; for 


this is a Thing not fit to be kept in a Corner: 
And his further Command is, that You the 


Judges do Declare and Publiſh this general 
: Reſolution of all the Judges of England, thro” 

all Parts of the Kingdom, that all Men may 
take Notice thereof, and that thoſe his Sub- 
jects which have been in an Error, may inform 


themſelves, or be reformed; you have great 


_ Canſe to declare it with Joy, and you can 
hardly do it with Honour enough to the King, 
that in ſo high a Point of his Sovereignty, he 
hath. been pleaſed to deſcend, and to commu- 
nicate with you his Judges; which ſheweth, 


” 
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that Juſtice and corny in his Majeſly, 
do kiſs each other. His further Pleaſure is, 
That you let all know it is not his Purpoſe by 
this Reſolution to ſtop, or check, the Actions 
or Suits which any have brought, or ſhall 
bring, concerning this; for it is his Majeſty's 
Command, that all ſuch as proceed in any 
Action about the ſame, have equal and meet 
Juſtice, and that they be ſuffered to proceed 
in Courſe of Law, fo as you call the King's 
Learned Counſel unto their Proceedings, that 
they may not be ſurprized. 

Now, my Lords, I have little more to ſay, 
but this I am ſure of, that if any contrary 
Opinion ſhall yet remain amongſt Men, it muſt 
proceed from thoſe that are Sons of the Law. 
(Felices eſſent artes, &c.) And you the Judges 
of the Realm, have been accounted the Fa- 
thers of the Law ; then, in good Faith, it will 


ill become the Son to diſpute againſt the Fa- 


ther. Having thus delivered unto You, what 


I received in Command from His Majeſty, as 


his Majefty doth, ſo do I, leave it to your 
J udgments. | | | a 


Per 


— — — 
wy 


_ 


— —— 


. 9 „ % : 
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6 The Tryal of Joux Hamspen, Eſq, 


CAROLUS Rex, | 
'FR and Well-beloved we greet you 
well. Taking into our Princely Conſi- 


deration, that the Honour and Safety of this 


our Realm of England, the Preſervation whereof 
is only intruſted to our Care, was, and is now 
more nearly concerned than in former Times, 
as well by divers Councils and Attempts, to 


take from us the Dominion of the Sea, of which 


we are ſole Lord and rightful Owner ; .the Loſs 
whereof would be of greateſt Danger and Pe. 
ril to this Kingdom, and other our Dominions ; 
we for avoiding theſe and the like Dangers, well 
weighing with our ſelves, that where the Good 
and Safety of the Kingdom in General is con- 


cerned, and the whole Kingdom in Danger, 
there the Charge and Defence ought to be 


* 


born by all the Realm in general; did for preven- 


tion of ſo publick a Miſchief, reſolve with our 


ſelves to have a Royal Navy provided, that might 
be of Force and Power, with Almighty God's 
Bleſſing and Aſſiſtance, to Protect and Defend 
this our Realm and our Subjects therein, from all 
ſuch Perils and Dangers; and for that purpoſe 


We iſſued forth Writs under our Great Seal of 


England, and directed to all our Sheriffs of all our 
ſeveral Counties of England and Wales, com- 


manding thereby, all our ſaid Subjects, in eve- , 
ry City, Town, and Village, to provide ſuch 


a Number of Ships, well furniſhed, as might 


ſerve for this our Royal Purpoſe ; and. which 


might be done with the greateſt Equality that 
could be. In Performance whereof, though 
generally throughout all the Counties of this 
our Realm, we have found in our Subjects 


great Chearfulneſs and Alacrity, which we 


gracioully interpret as a Teſtimony, as well of 


their Dutiful Affections unto us, and to our 


Service, as the Reſpe& they have to the Pub- 
lick, which well becometh every good Sub- 
jet, Nevertheleſs finding that ſome few, hap- 


ply out of Ignorance what the Laws and Cu- 


{toms of this our Realm are, or out of a De- 
fire to be eaſed and freed in their Particulars, 


Chow general ſoever the Charge ought to be) 


have not yet paid and contributed the ſeveral 
Rates and Aſſeſſments that were ſet upon them, 
and foreſeeing, in our Princely Wiſdom, that 


from hence divers Suits and Actions, are not 
unlikely to be commenced and proſecuted in our 


ſeveral Courts at Weſtminſter : We deſirous to Hump. Davenport, Geo. Crooke, 


avoid ſuch Inconveniences, and out of our 
Princely Love and Affection to all our Subjects, 


being willing to prevent ſuch Errors as any 


our loving Subjects may happen to run into, 
have thought fit, in a Caſe of this Nature, to 
adviſe with our Judges, who we doubt not are 


all well ſtudied and informed in the Right of 
our Sovereignty. And becauſe the Trials in our 


ſeveral Courts, by the Formality in Pleading, 
will require a long Protraction, we have 


thought it expedient, by this our Letter di- 


reed to you all, to require your Judgments in 
the Caſe, as it is ſet down in the incloſed Pa- 


per, which will not only gain Time, but alſo 


be of more Authority to over-rule any preju- 
dicate Opinions of others in the Point. Given 
under our Signet, at our Court at Whitehall, the 


Second Day of February, in the Twelfth Tear of Our 


Reign, I 6 3 5. 


- 


This being thas Read, the Lord Keeper e- 
manded the Caſe incloſed to be read, being at 
followeth. * | 8 , 95 2 1 1 


CARO LUS Rex, 8 8 

HEN the Good and Saſety of the 

| Kingdom in general is concerned, and 
the whole Kingdom is in Danger: Whether 
may not the King, by Writ.under the Great Seal 
of England, command all the Subjects of this 
Kingdom, at their Charge, to provide and fur- 
niſh ſuch Number. of Ships, with Men, Vi- 
ctuals and Munition, and for ſuch Time as he 
ſhall think fit, for the Defence and Safeguard 
of the Kingdom, from ſuch Danger and Pe- 
ril; and by Law compel the doing thereof in 
Caſe of Refuſal or Refractorineſs? And whe- 
ther, in ſuch a Caſe, is not the King ſole 


Judge, both of the Danger, and when and how 


the ſametis to be prevented and avoided? 
The Judges Anſwer. | 
| May it pleaſe Your Moſt Excellent Majeſy, 


E have according to your Majeſty's 


Command, every Man by himſelf, and 
all of us together, taken into Conſideration, 


the Caſe and Queſtion, ſigned by your Ma- 
jeſty, and incloſed in your Royal Letter: And 


We are of Opinion, That-when the Good and 


Safety of the Kingdom in general is concerned, 
and the whole Kingdom in Danger, Your Ma- 


jeſty may by Writ, under the Great Sealof England, 
command all the Subjects of this your Kingdom, 


at their Charge, to provide and furniſh | ſuch 
Number of Ships, with Men, Munition, and Vi- 


Auals, and for ſuch Time as your Majeſty 
ſhall think fit, for the Defence and Safeguard 
of the Kingdom from ſuch Danger and Peril : 
And that by Law your Majeſty may compel 
the doing thereof, in caſe of Refuſal or Refr - 
ctorineſs: And we are alſo of Opinion, That 


in ſuch Caſe, Your Majefty is the ſole Judge, 


both of the Danger, and when, and how the 
ſame is to be prevented and ayoided. _ 9 8 


Fo. Denham, Tho, Trevor, 


The ſaid Caſe, with the Judges Opinions 


my Lord- Keeper, who, withal, cauſed their ſeveral 
Names to be read, as they were in order ſub- 


ſcribed ; (all the Judges being preſent ſave oni 
Judge Crooke). the Lord-Keeper ſpake as fol- 


loweth. 


„ 


My Lords, 


ſet under theic own Hands, I ſay, this being 


ſo reſolved, as they do here expreſs upon eve- 2 


ry Man's particular ſtudying the Caſe, and upon 


a general Conference amongſt themſelbes, it is 


of very great Authority; for the very Lives and 
2 Me. Lands 


. * 


Fra. Weſton. * 


Fo. Brampſton, Rich. Hutton, Geo. Vernon. 
Fo. Finch, V. Jones, Fra, Crawley, 


thereunto, (formerly in private deliver'd to his 
Majeſty) being thus publickly made known'by 


This being the Uniform Reſolution of all 
the Judges of England, with one Voice, and 
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a Charge of this Nature, which God knows 
cannot be burthenſome to any, but is of ſingu- 
lar Uſe and Conſequence, and for the Safety 


of the whole Kingdom. The Command from 


his Majeſty, is, that I ſhould publiſh this, your 
inion in this Place, and give Order, That 
it ſhould be entered in this Court, in the 


High Court of Chancery, and in the Courts of 


King's-Bench, Common-Pleas, and Exchequer ; for 
this is a Thing not fit to be kept in a Corner : 
And his further Command is, that You the 


Judges do Declare and Publiſh this general 
- Reſolution. of all the Judges of England, thro” 


all Parts of the Kingdom, that all Men may 


take Notice thereof, and that thoſe his Sub- 


jects which have been in an Error, may inform 
themſelves, or be reformed; you have great 


Cauſe to declare it with Joy, and you can 
hardly do it with Honour enough to the King, 


that in ſo high a Point of his Sovereignty, he 
hath been pleaſed to deſcend, and to commu- 


Tbe Tryal of JOHN HAMBDEN, Eſq; 7 
Lands of the King's Subjects, are to be deter- that Juſtice and Sovereignty, in his Majeſty, 
- mined by theſe Reverend Judges; much more 


do kiſs each other. His further Pleaſure is, 
That you let all know it is not his Purpoſe by 
this Reſolution to ſtop, or check, the Actions 
or Suits which any have brought, or ſhall 
bring, concerning this ; for it is his Majeſty's 
Command, that all ſuch as proceed in any 
Action about the ſame, have equal and meet 
Juſtice, and that they be ſuffered to proceed 
in Courſe of Law, fo as you call the King's 
Learned Counſel unto their Proceedings, that 
they may not be ſurprized. 

Now, my Lords, I have little more to ſay, 
but this I am ſure of, that if any contrary 


Opinion ſhall yet remain amongſt Men, it muſt 


proceed from thoſe that are Sons of the Law. 
(Felices eſſent artes, &c.) And you the Judges 
of the Realm, have been accounted the Fa- 
thers of the Law ; then, in good Faith, it will 


ill become the Son to diſpute againſt the Fa- 


ther. Having thus delivered unto You, what 


I received in Command from His Majeſty, as 
his Majeſty doth, ſo do I, leave it to your 


nicate with you his Judges; which ſheweth, Judgments, 
| * 
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Per Breve. De Termino 
Sanctæ Trinitatis. 
Anno xiij' Regis CAR OL I 


ie 
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Dominus Rex verſus Johannem Hambden. 


% quod Brev Domini Regis nunc ſub 
Sigillo bujus Scaccar per Conceſs' Baron hic 
emanavit in bæc verba. 5 : 
MCAROLUS Dei gratia, Angliæ, Scotiæ, 
Franciæ, & Hiberniæ Rex Fidei Liner & c. Vic. 
Bucks ſalutem. Cum diverſe & ſeperal denar 
ſummæ in ſebedul buic brevi annex ſpec virtute 
brevis noſtri ſub magno ſigillo noſtro Angliæ geren 
dat quarto die Auguſti Anno Regni noſtri undecimo, 
aſſeſſor & onerat fuer ſuper ſeperal perſon in ead 
ſfcbedul nominat in & verſus proviſion Navis pro 
guerra una cum apparat & al eid pertin in eod brevi 
particular mentionat quibus quid ſeperal denar 
ſummis ſic aſſeſſat” & onerat & non ſolut & ſatufact 
eriſten per breve noſtrum de certiorand geren dat 
nono die Martij Anno regni noſtri duodecimo ſub mag 
ſigillo noſtro præd emanat nominat earund ſeperal' 
perſon” una cu ſeperal' denar ſummis ſuper ipſos onerat 
in Cur Cancellar noſtræ certificat fuer. Ac per 
breve noſtrum de Mittimus ſub eodem ſigillo geren 
dat quinto die inſtant Menſis Maij in Scaccar noſtr 
miſs fuer pro ulterior” proceſs' ſuper inde babend' 
prout per tenorem predifti brevis geren dat quarto 
die Auguſti Anno regni noſtri undecimo ac per 
prædid breve de certiorar & certificat” ſuper inde 
fac“ in diftum Scaccar noſtrum miſs & ibid de 
Record in Cuſtode Rememerat noſtri remanen plenius 
apparet tibi præcipimus quod non omitt Af aliqu 
libertat quin ea ingr & per probos & legales homines 
de Bal tua ſcir fac prefar ſeperal” perſon” in dict 
ſebedul nominat & Spec quod ſint coram Baron de 
Scaccar noſtro apud Weſtm' in Octab. ſane Trinii 
prexim futur ad oſtendend & proponend ſiquid pro 
ſe habeant vel dicere ſciant quare ipſi de pred ſeperal' , 


Anno Regni Domini Reg nunc Caroli undecimo & in 


onerat in & verſus proviſion Navis de Guerra una 
cum apparat & al eid pertin' virtute cujuſd brevis ſub 


magno ſigillo Angliæ geren dat quarto die Auguſti 


Cur Cancellar' Dom Regis virtute brevis de certiorand 
ſub figillo pred” eman geren dat nono die Martij 
Anno Regni ſui duodecimo certificat eſſe inſolut ac per 


breve de Mittimus ſub eod' figillo in Scaccar dict 


DominiRegs nunc miſſis pro ulterior” proceſs ſuper inde 


fend prout per tenor prædict brevis geren dat quarto 
die Auguſti Anno Regni dicti Domini Regis nunc 
undecimo ſupradict ac per breve de certiorand &. 


certiſicat ſuperinde fact in dictum Scaccar noſir 
miſs & ibidem de Record in cuſtod Rememerat' Dom 


Regus reman plenius apparet. 


toake Mandivile, John Hambden, Eſq; 
Ad quem diem Anthonius Cheſter, Baronet” vic Com 


prædict quoad præfat Johannem Hambden retorn 
quod per Nicholaum Aris, Robertum Alexander 
Richardum Harriſon, & Willum Heyborne 


2 


probos & legales homines de ball ſua ſciri fecit prefat 
John Hambden inter al quod fit coram Lau! -+ bs | 
ſcript? ad diem & locum infra content ad oftendend' & 


+ graged fi quid pro ſe babeat vel dicere ſciat quare 
ipſe 


de praditt ſumma [ſuper ipſum aſſeſſat & non 
ſolut in ſchedul* predia” ſpec onerari & inde ſatisfa- 


cere non debeat prout ulterius ſibi precipitur : Et modo 


' ſcilicet a die ſanctæ Trinitatis in tres ſeptiman' venit 


bie præd Johannes Hambden in ſchedul' pred. 


nominat in propria perſona ſua & petit audit brevis 


de Sciri facias pred' retorn' ejuſdem ac pred [cheduP 


eid annexat & ei leguntur, petit etiam audit pred 


brevis geren dat quarto die Auguſti Anno regni dicti 
Domini Regis nunc Caroli undicimo in brew de Sciri 


denar ſummis ſuper ipſos modo & forma predict facias mentionat & ei legitur in bac verba. 


| afſeſſat' & non ſolut in ſehedul il ſpec onerari & inde 
 ſatisfacere non deb & ad ulterius faciend & recipiend 
in pramiſſis quod Cur" noſtra tunc ibidem duxerit 
ordinand & habeas ibi tunc hoc breve & nomina eor 
per quos ei ſciri fecers Teſte Humfr Davenport 
Mil apud Weſtm' viceſimo ſecundo die Maij Anno 
Regni noſtri decimo tertio per Rotulum. | | 
De eodem Anno Regis bujus Paſcbæ Recordo 
Rotulo & Per Barones Fanſhawe & tenor ſche- 
dul pred in brevi pradit” mentionat. quoad 
Johannem Hambden ſequitur in bæc werba. 
if Scbedul de nominibus certar perſonar in Com 


Bucks & cert denar ſummar ſuper ipſos afſeſſat' & 


iT Carolus, dei gratia, Angliæ, Scotiæ, Franciæ &. 
Hiberniæ Rex, Fidei Defenſe, &c. Vic Com noſtri 
Bucks Ball & Burgen Burgi & Paroch de 
Buckingham M. jori Ball & Burgenſ Burgi de 
Chipping-Wiccombe alias Wiccombe ac probis 
bominibus in eiſdem Burgis & Paroch & membris 
eorund & in villis de Agmondeſham, Wendover, 
& Marlow magna ac in omnibus aliis Burgis villat 
Hamlet & al locis in didto Cm Bucks ſaluters : 
Quia dat eft nobis intelligi quod Pradones quid Pirat; 
& mar” Graſſatores tam nominis chriſtiani hoſtes Ma bu- 
metani quam alii congregati Naves & bona ac mercim 


non ſolum ſubditor noſtr vtrum etiam ſubditor amicor 


noſtror 
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noſtror in Mari quod per Gent Anglican' ab olim 
defend conſue vit nefarie diripientes & ſpoliantes, ar 
libitum ſuum deportavere homineſque in eiſd in 

capti vitate miſerrima mancipantes. Cumqz ipſos con- 
ſpicimus Navigium in dies preparantes ad Mercatores 
noſtros ulterius moleſtand & ad regnum gravand niſi 
citius remedium apponatur eorumque conatui virilius 
obvietur. Conſideratis etiam periculis que N bis 
uerrinis temporibus imminent ita quod nobis & ſub- 
ditis voſtris defenſion' maris & Regni omni feſtinatione 


qua poterimus accelerare convenit. Nos volentes de- 


noſir ſal va conductione Navium & Merchandizar ad 
Regnum noſtrum Angliæ venien & de eod' Regno ad 


xime Cumq; nos &. Progenitores noſtri Reges Angliæ 
domini Maris præd ſemper hactenus extiter & pluri- 
mum nos tenderet fi honor iſte regius noſtris temporibus 
: . depereat aut in aliquo minuatur Cumq; onus iſtud de- 


out per legem & conſuetudinem Regni Angliæ fieri 
ee bd præfat Vicecomiti © Ball Burgenſ” 
Majori probis hominibus & omnibus aliis quibuſcunq; 
ſupra mentionat in Burgis Villis Villat Hamlet: & lecis 
ſupradict eorumq; membris in fide & legiantia quibus 
nobis tenemini, & ſicut nos & honorem noſtrum dili- 
gitis, nec non ſub fori factur omnium que nobis foris- 
facere poterivis firmiter injungend mandamus, quod 
unam Navem de guerra wr, + quadringint &. 
quinquagint dolior cum hominibus tam Magiſtri: 
tis quam Marinar valentioribus & expertis cent 

& offogim” ad minus. Ac etiam tormentis tam 
majoribus quam minoribus pulvere tormentario ac 

| baſtis & telis aliiſque armaturis neceſſar pro guerra ſuf- 
freien G cum duplici eckippamento, nec non cum victu- 
alibas uſque ad primum diem Martij jam proxime ſe- 
quente — tot homines competen & abinde in vigint & 

i 2 ſeptiman ad Cuſtag veſtra tam in victualibus 
quam in bominum ſalariis & al' ad guer neceſſar per 


in Comitiva Cuſtodis Maris cui Cuſtod maris ante 
| pred primum diem Marti) committemus © | ge 
 bpſe ex parte noſtra diftaverit moratur parari & ad 
tum de Portſmouth citra dium primum diem 
artij duci faciatis ita quod ſint ibid eod die ad 
ultimum ad proficiend' exinde cum navibus noſtris & 
| navibus alior fidelium ſubditor noſtr pro'tuitione maris 
defenſione noſtrum & noſtrorum repulſioneque C debel- 
latione quorumcunq; mercatores noſtros & alios ſubditos 
15 fideles prædict in dominia noſtra ex cauſa mercature ſe 
„ | diverſantes, wel abinde ad propria declinantet ſuper 
5 mare gra vare ſeu moleſtare ſatagentium. Aſſigna- 
| Vvimus autem vos vic Com noſtr Bucks Ball” & 
5 Major Burger & Paroch prædidt aut aliquos duos 
vel plures verum quor te prefat vic Com noſtri 
Bucks unum eſſe volumus infra trigint dies poſt re- 
cept ionem huj us brevis ad aſidend Heer de cuſtag 
. prediff ſuper pred Bags de Buckingham 8. 
Chipping-Wiccombe al; 
 eorund' ſeparatim foni aut aſſideri debeat. Et ſi 
buj uſmodi aſſeſſament infra prædict triginta dies per 
vos duos vel plures veſtrum fieri non contigerint 
* Tunc afſignavimusgte prefat vic Com noſtri Bucks 
244d afſeſſamen' bujuſmodi ſuper predi Burgos & 
Paroch' & membr eorund 22 prout rationa- 
biliter vides faciend Et wolumus quod de toto facto 
tuo prefat vic Bucks ſub ſigillo tuo prædict Majorem 
Baliuos reddas certiotes Aſſignavimus etiam te 
prefat Ball Burgi & Paroch de Buckingham ad 
aſidend omnes homines in eodem Burgo & Paroch & 
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regni, tuitione maris, ſecuritati ſubditor 


partes exteras tranſeun auxiliante Deo providere ma- 


fenſionis quod omnes tangat per omnes debeat ſupportari 


tempus illud ſuper defenſionem Maris in obſequio noſtro 


ia Wiccombe cam membris 
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membris ejuſd & tert tenentes in eiſdem Navem vel 
partem Navis prædict non habentes vel in eadem non 
deſervientes ad contribuend expenſis circa proviſion 
præmiſſor neceſſar Et ſuper predic” Burgum & 
Paroch cum membris ejuſd (ſic ut prefertur) aſſidend 
& ponend viz. quemlibet eor juxta ſtatum ſuum C 
facultates ſuas & portiones ſuas ipſis aſſeſſat per diſtri- 
Tones, alioſve modos debitos levand & ColleFores. in 
bac parte nominand' & conſtituend & omnes eos quos 
rebelles & contrarios inveneris in præmiſſis carcere 
mancipand in eodem moratur quoſque pro eod delibe- 
ratione ulterius duxerimus ordinand Aſjignavimus 
etiam te prafat Major Burgi de Chipping-Wic- 
combe alias Wiccombe ad aſſidend omnes bomines 
in eod* burgo & membris ejuſdem & ter tenentes in 
eiſd navem vel partem Navis præd non babentes vel in 
eadem non deſervientes ad contribuend expenſis circa 


proviſion præmiſſor neceſſar Et ſuper pr edi & Bur g 


cum membris ejuſd' ſicut preſertur aſſidend' & ponend 
viz. quemlibet eorum juxta ſtatum ſunm & facultates 


ſuas & portiones ſuper ipſos aſſeſs per diſtrictiones 
alioſve modos debitos levand & Collectores in bac 
parte nominand & conſtituend & omnes eos quos Re- 

belles & contrarios inveneris in præmiſſis in Carcere 


mancipand in eod moratur 3 pro eor delibe- 


ratione ulterius duxerimus or 


inand Et ulterius 7 
5 


navimus te prefat Vicecomitem Com noſtr” Buc 
ad aſſidend omnes homines in præd villis de Agmon- 
deſham, Wendover, & Marlowe Magna, & in 
membris eorund & in omnibus aliis villis villat 
Burgis Hamlet & aliis locis in prædidt Com Bucks 


& terr' tenentes in eiſd navem vel partem age get 
non babentes, vel in eadem non deſervientes a 


con- 


tribuend expenſis circa proviſiunem præmiſſor neceſſar 
& ſuper prædidt villas, villat burgos hamlet' et 
locos cum membris eorund ſic ut perfertur aſſidend 


G ponend' viz, 
facultates ſuas 
ctiones alioſuve modos debitos levand & Collectores in 
bac parte nominand & conſtituend Et omnes quos Re- 


. | anew cor juxta ſtatum ſuum C- 


portiones ſuper ipſos aſſeſſat per diſtri- 


belles & contrarios in veneris in præmiſſis carcere man- 
cipand in eod moratur quoſque pro eor deli beratione 
ulterius duxerimus ordinand Et ulterius vobis man- 
damus quod circa premiſſa diligenter intendatis, & ea 
faciatis & exequamini cum effeftu ſub periculo incum- 
bente. Nolumus autem quod colore prædict mandat 
noſtr plus de eiſd bominibus levari faciatis quam ad 
præmiſſor ſufficiet expenſas neceſſar aut quod quiſquam 
qui pecuniam de contributionibus ad preditt Cuſtag 
Faciend levaverit eam vel partem inde aliquam penes ſe 
detineat vel ad al” uſus quovis quaſito colore appropri= 
are preſumat volentes quod ſi pluſquam ſufficiat collet* 
fuerit boc inter ſolventes pro rata portionis ipſis con- 
tingen exſolvatur teſte me ipſo apud Weſtm? quarto 
die Auguſti Anno Regni noſtri undecimo. Petit etiam 
audit prædict brevis geren dat nono die Martii Anno 
Regni dicti domini Regis Xij* in 'predif” brevis de 
Sciri facias mentionar & ei ſimiliter legitur. 
Carolus dei gratia Angliæ, Scotiæ, Francie, G- 
Hiberniæ Rex Fidei defenſor, &c. Vic“ Com noſtri 
Bucks qui fuer inter quartum diem Auguſti Anno 
Regni noſtri undecimo & primum diem Martii 
tunc proxime ſequent” Ball Burg & Paroch de Buck- 
ingham G Mejor & Ball Burg de Chipping- 
Wiccombe alias Wiccombe in did Com Bucks 
qui fuer inter temput prædict ſalutem Per breve 
noſtrum ſub magno ſigillo noſtro Angliæ confect geren 
dat prædict quarto die Auguſti Anno undecimo 
ſupradict pro defenſione Regni tuitione maris, ſecur;- 
rate ara; noſtr ac ſalva conductione Nawvium es- 


1 


Mercbas- 
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Merchandizarum ad regn' voſtr Angliæ venien & 
de eodem ad partes exteras tranſeun' Vic Com naſtri 


Bucks Ball Burgi & Paroch' de Buckingham necnon 


Burgenſ ejuſd' Burgi Major & Ball de Chipping- 
Wiccombe alias Wiccombe, nec non Burgen / 


 ejuſd' Burgi & . probis bominibus in eiſdem Burgi: 


& Paroch & eiſdem Burgi: & Paroch & Membris 
eorund & in wvillis de Agmondeſham, Wen- 
dover, - & Marlow magna ac in omnibus aliis 
Villis, Burgis, Villa! Hamlet &. aliis locis in 
dio Com Bucks mandavimus quod unam navem 
de guerra portagii quadringent & quinquagint 
dolior cum Rau m tam Magiſtris peritis quam 
Marinar walentioribus & expertis centum 

oclogint ad minus Ac etiam tormentis tam majoribus 
quam minoribus pulvere tormentario ac haſtis & telis 
aliiſque Armaturis neceſſar pro guerra ſufficien © 
cum duplici eskippamento nec non cum victualibus ad 
certum diem in eodem bre vi content ad tot homines 
competen & abinde in vigint & ſex ſeptiman ad 


| Cuſtag' bominum & ter tenen Burg Paroch Vill 


Villa & 4 locor ſupra ment ionat in dicto Com 
Bucks tam in victualibus, quam in hominum ſalla- 
riis & al ad guer neceſſar per tempus illud ſuper de- 
fenſionem maris moratur parari, & ad portum de Portſ- 
mouth citra tempus in eod brevi limitat duci fa- 
ceretis cumque etiam per idem breve aſſignaveri- 
mus vic Com noſtri Bucks præd Bal Burgi & 


Paroch de Buckingham præd & Major Burgi de 


Chipping-Wiccombe pred” aut aliquos duos wel 


5 plures eorum quor vic dicti Com noſtri Bucks u nu 


eſſe volumus infra certum terminum proxim poſt re- 
ceptionem brevis illius ad aſſidend quantum de cuſtag 
præd ſuper præd Burg & Paroch de Buckingham, 
& ſuper præd Burg de Chipping-Wiccombe alias 


Wiccombe cam Membris eorund ſeparatim poni ſeu 
aſſideri deberet. Cumque etiam per pred breve noſtrum. 
Aſignaverimus Ball Burgi & Paroch de Bucking' 


& Majorem de Burgo de Chipping Wiecombe alias 


| Wiccombe ſeparatim & reſpective ad aſſidend” omnes 


homines in ei[d* ſeperal” Burg & Paroch & Membr' 


_ eorund & terr' tenentes in eiſdem Navem vel partem 
Navis præd non habentes, vel in eadem non deſervi- 


entes ad contribuend ad expens circa proviſianem 


præmiſſor neceſſar Et ſuper. præd Burg & Paroch 
de Buckingham & ſuper præd Burg de Chipping- 
Wiccombe alias Wiccombe cum membris eorund ſic 


ut prefertur ad tunc ſeparatim & diſtinct ive ponend 
viz. quemlibet eorum juxta ſtatum ſuum & facultates 
ſuas, & portiones ſuper ipſos aſſeſſa per diſtrictiones 
alioſve modos debitos levand & Collectores in ea parte 
nominand & conſtituend modo & forma prout in 


eodem brevi precept fuit. Cumque 2 idem breve 
noſtrum ulterius aſſignaverimus vic 


icti Com noſtri 
Bucks ad aſſidend omnes homines in prad' villis de 


Agmondeſham, Wendover, Marlow magna & in 


membris eorund ac in omnibus aliis villis, villat 
burgis, bamlet' & aliis locis in præd Com Bucks & 
terr tenentes in eiſdem ad contribuend expenſis circa 
proviſionem præmiſſor neceſſar & ad cetera faciend 
& exequend modo & forma quibus p. r breve illud 
preceptum fuit. Et quia non nulli bomines & terr 
renentes in prædict Com Burg Paroch' Vil Villa” 


| Hamlet ON aliis locis per ſeparal taxationes & denar | 
ſummas per vos ſuper ipſos reſpective erga contribution” 


oneris præd juxta exigen brevis pred” poſit & aſſeſſat' 
nondum ſolverint nec [atisfecerint, ſed eas ſolvere recu- 
ſaver & adbuc contradicunt prout informamur. 
Camq; nos nuper volentes certiorari tam de nominibus 
bominum & ter tent qui ad contribuend* expenſis 


* 


« 


| mentionat per me conſtitut 


ſupradi aſſeſs frm ac denar ſic afſeſs non ſol- 
vilſent quam de ſe 

ſuper ipſos 1 Vos tamen nihil in return ejuſd' 
brevis noſtri limitat miſiſtis in noſtrum contempium 


Vobis igitur prefat nuper vic Com noſtri Bucks man- 


damus ſicut al mandaverimus quod tam de nominibus 
bominum & ter tenen in Com præd per vos reſpective 
virtute dicti brevis noſtri aſſeſſat quas denar' ſummu 
ſuper ipſos fic aſſeſſat quam nondum ſolver nec ſatiifec 
ſed eas ſolvere recuſant quas de ſeparal portionibus & 
denar ſummis per vos præfat nuper vic Com noſtri 


Bucks ſuper ipſos afſeſſat' in ſcript redu&t” cum omnib 


paral portionibus wel denar ſummu 


ill tangen nos in Cancellar neſtram ſub ſigillis veſtru. 


diſtintte & aperte ſine delatione vel ad ultimum ante 


viceſimum ſextum diemApril' proxime futuro ubicung; 
tunc fuerit reddat certiores una cum hoc brevi. Ac vo- 


bis prefat nuper Ball Burgi & Parocb de Bucking 
Major Burg de Chipping-Wiccombe 4 Wiccombe 


fe f ars aliis mandaverimus quod tam de nomi- 
h 


nibus præd hominum & terr tenen in Burg & Paroch 
de Buckingham, & Burg de Chipping-Wiccombe 
alias Wiccombe, per vos reſpecti ve virtute dicti bre- 
vis noſtri ſuperius primo mentionat aſſeſs quam de ſepa- 
ral” denar ſummus ſuper ipſos aſſeſs quas nondum ſolver 
nec ſatisfecer ſed eas ſolvere recuſant quam de ſeparal 
portionibys & d.nar' ſummis per vos ſuper ipſos reſpe- 
dive afſeſ." in ſcriptis fideliter reduct cum * 


illis tangen nos in Cancellariam noſtr præd ſub ſigilo 


noſtro diſtincte & aperte ſine delatione vel ad ultim 
ante præd viceſimum ſextum diem Aprilis proxime 


futur ubicunque tunc fuerit ſeparatimreddatis certiores 
una cum hoc brevi teſte me ipſo apud Weſtm' nono die 
Martii Anno Regni noſiri duodecimo. Eyre. Ad 
quem diem Petrus Temple, & Heneagius Proby 


return brev præd dorſ” fic. ſſ Execurio bujus breuu 


patet in quibuſd Schedul kuic brevi annexat. Duarum 
quidem ſcbedul tenor quoad prefar' Johan Hambden 


per præfat Petrum Temple [retornat* ſequitur in 
bac verba. 1 
Baronet” qui fui vic Com Bucks, viz. inter quartum 
diem Auguſti, Anno Repni Domini noſtri Caroli nunc 
Regis Angliæ, &c. undecimo, & viceſimum ſecundum 
diem Februarii tunc proxime ſequen quo die exi vi 
ab officio meo vic Com pred ditto domino Regi in 
Cancellar ſuam wirtute brevis ejuſdem Domini Regis 
buic ſebedul annex certifico quod virtute & ſecundum 
exigen brevis ipſius domini Regis e Cancellar ſua 
emanat & ibidem de Record irrotulat & vic dicti 
Com Bucks inter al direct geren dat” quarto die 
Auguſti Anno undecimo ſupradict aſſeſſavi, anglice, 
have aſſeſſed, ſuper ſeparal' humines & ter tenentes 
Com Bucks præd quor nomina ſubſcribuntur ſeparal 


port iones & denar ſummas ad eor particular inferius 


poſii ad contribuend expenſis circa proviſionem Na- 
vigii in eod brevi mentionat'. Qual quidem portione: 


& denar ſummas ſive aliquam inde parcell ante exitum 
ab officio meo vic Com prædict ad manus meas vel 
ad manus Collector in ea parte virtute brevis ult 
pred bomines & ter 
tenentes aut eor aliquis quor nomina ſubſcribuntur non 


ſolwerunt, ſed eas ſolvere recuſaver viz. Stoake 
Mandivile : Ar. John Hambden, Eſq; Er 


Ego Petrus Temple Mil & 


tenor al Schedul” per prefat . g' Proby fidelir' * 


return & eid' Brevi annex ſequitur etiam in bœc 
werba, viz. There is to be accounted. upon by 
the Aſſeſſors, high Conſtables, petty Con- 
ſtables within the ſaid County in general, 
which cannot be accounted for by Sir Peter 
Temple, being as it is conceived ſhort, Four 
Pounds. 6 $ : 
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The Tryal of JOHN HA MBD EN, Eſq; 


Ego Heneagius Proby, Arm qui fui vic Com 
Bucks inter viceſimum ſecundum diem Februar 
Anno Regni Dom noſtri Caroli nunc Reg Anglia, &c. 
undecimo, & ab eodem die & anuo ufque primum 
diem Martij tunc proxime ſequen dicto domini Regi 

in Cancellar ſuam virtute brevis ejuſdem Domini Reg 
hujus ſchedul annex certifico quod homines & ter 


tenentes Com Bucks præd aut eor aliquis auor nomina 


in quibuſd ſchedul” huic brevi annex exprimuntur 
qui aſſeſs fuer per Petrum Temple Mil” & Baronet” 
nuper vic Com Bucks prad dum in officio vic ejuſd, 
Com ſteterit in ſeparal” denar portionibus & denar 


* 
& populi noftri ejuſdem periclitabatur quod e difta 


bl . . . 
Cancellar noſtra emanari narrauimus inter al brevia 


ad hujuſmodi provifionem & aſſeſſament' faciend per 


| fingulos Com Civitat' Burg Vill Villat' Hamlet & 


locos Regui noſtri Anglia & Maliæ, & membris eorund 
e Cancellar” noſtr” præd nuper emanat & ibidem fimi- 


liter irrt Ac etiam quod dictum al” breve neſtrum 


ad certifcand nobis in eand Cuntell ar tam de nomini- 
bus hominum & terr tenen in præd Burg & Paroch' 
de Buckingham & Burg de Chipping-Wiccombe 
alias Wiccombe, & in ceteris Burgis Villis, Villat 
Hamlet” & locis dicti Com Bucks qui de mandato no- 


ſummis ad eor ſeparal nomina ſuperius poſit ad con- ſtro præd ad contribuend erga prouiſionem premiſſor 


tribuend expenfis circa provifionem Navigii virtute & 


ſecundum exigen brevis ipfius domini Regis e Cancel 
ſua emanat & ibidem de Record irrot vic dicti Com” 
Bucks inter alios direci geren dat quarto die Augulti 
Anno undecimo ſupradift Heneag Proby exiſten vic 
pradit! Com Bucks proxime poſt exitum dicti Petri 
Temple Mi & Baronet” ab officio vic ejuſd Com 
vel ad manus Collector in ea parte virtute brevis ultimo 
mentionat conſtitut non ſolver” ſed eas ſolvere recuſa- 
werunt, Et ulterius preſat Johannes Hambden petit 
fimiliter audit prad brevis de Mittimus de quo in brevi de 
Sciri facias pred” fit mentio & ei legitur in hæc verba. 
if Carolus dei gratia Anglia, Scotia, Francia, & 
Hiberniz Rex, Fidei Defenſor, &c. Theſaur & 
Baronibus de Scaccario ſuo ſalutem, tenore cujuſdam 
brevis noſtri ſub magno figillo noſtro Anglia confect 
geren dat quarto die Auguſti Anno Regni noſtri 
undecimo in Rotulis Cancellar noſtre irrotulat per 
quod vic Com” noſtri Bucks Bal & Burgenſ Burgi 

| @ Paroch' de Buckingham Major Bali” & Burgen 
Burgi de Chipping-Wiccombe alias Wiccombe ac 
probis hominibus in eiſd Burgis & Paroch' & membris 
eorund & in villis de Agmondeſham, Wendover, 


& Marlow magna, & in omnibus aliis Burgis, Villis, 


Villatis, Hamlet & aliis locis in dicto Com Bucks 


mandavimus quod pro defenfione Regui, tuitione 


Maris, ſecuritate ſubditorum noſtrorum, ac ſalva con- 
ductione Navium & Merchandizarum ad Regnum 
noſtrum Anglia venien & de eod ad partes exteras 
tranſeun pararent unam Navem de guerra portagij 


uadringentor & quinquagint dolior cum hominibus 


zam Magiſtris ee Marinariis valentioribus & 
expertis centum & octogint ad minus, ac etiam tormen- 
tis tam majoribus quam minoribus puluere tormentario 
ac haſtis & telis aliiſque armaturis neceſſar pro guerra 
ſufficien' & cum duplici eskippamento, nec non cum victu- 


alibus ad certum diem in eod breui content ad tot 


homines competen & ab inde in vigint & ſex ſeptiman' 


ad cuſtag hominum & terr tenen Burgor Vill' Villar” 


Hamlet & al" locor ſupra mentionat in dicto Com 
Bucks, tam in vittualibus quam in hominuin ſalar 
Cal ad guerram neceſſar per tempus illud ſuper de- 


fenſionem Maris in »bſequio noſtro in Comitiva Cuſtod 


Maris moratur & ad portum de Portſm' circa tem- 
pus in eod brevi limitat duci facerent. Quodq; reſpefive 


aſſiderent omnes homines in præd Burg & Paroch 


de Buckingham & Burg de Chipping-Wiccombe 
alias Wiccombe, & ceteris Burgis, Vill, Villat 


Hamlet & aliis locis in dicto Com Bucks & membris 


eorund & terr' tenentes,in eiſdem ad contribuend 
expenſit circa provifionem præmiſſor & ad cetera 
faciend & exequend modo & forma prout per idem 
breve precept fuit vobis mittimus preſentibus inter 
clauſ bre ve pro eo quod ſalus Regni noſtri Anglia 


1 


aſſeſs' fuerint ac denar* ſuper ipſos ſic cſſeſs' non ſolver” 
quam de ſeparal portionibus & denar ſummis ſuper 
homines & terræ tenen illos fic. onerat & impoſit nec- 
non Certificationes quaſdem in ſcriptis virtute Brevis 
ilius redutt & in dictam Cancellar noſtram miſs. 
Vobis etiam mittimus praſentibus interclauſ*, mandan- 
tes quod inſpectis Brevibus & Certificat præd ulterius 
inde pro levatione, collectione & receptione omnium & 
fingularum præd denar ſummar de præd contributio- 
nibus adhuc non ſolut fieri fac prout de jure & ſecun- 
dum legem & conſuetudinem Regn noſtr Anglia ſuerit 
faciend Teſte meipſo apud Weſtm' quinto die Maij 
Anno Regni noſtri tertio decimo, EY RE. Sicut in 
eiſdem Brevibus & Schedulis eiſd annex in Scaccar 
dicti Dom Regis certificat” & ibidem in cuſtod Reme- 
merator ejuſd Dom Regis de Record remanen ple- 
nius continetur. Quibus lectis, auditis & per ipſum 
intellectis, idem Johannes queritur ſe colore ſeparal 
Brev' Return eorund & Schedul eiſdem anne xat gra- 
viter vexat fore & inquietat & hoc minus juſte. Quia 
dicit quod præd ſeparal Brevia ſuperius mentionat 
Return eorund & Schedul eiſdem annexat Materia 
in eiſd content minus ſuſſicien in lege exiſtunt ad one- 
rand ipſum Johannem Hambden de aut cum ſolutione 
præd ſumm vigint ſolid ſuper ipſum in Schedul præd 
modo & forma præd taxat & afſeſſat aut alicujus 
inde parcel” ad que ipſe neceſſe non habet, nec per legem 
terr tenetur reſpondere. Unde ob inſufficien” præd ſe- 
paral Brevium ſuperius mentionat Return eorund' 


| ScheduP eiſdem annex ac Materiæ in eiſdem Brevibus 


ac Schedul content Ipſe idem Johannes Hambden pe- 
tit judicium, Si dittus Dominus Rex nunc ipſum de 
præd vigint Solid aut aliqua inde parcell ulterius im- 

petere, ſeu onerare debeat aut velit. | 


 Rozexr Hor BORNEB. 


Et Johannes Banks Mil Aiturn Dom Regis nunc 
General qui pro eodem Domino Rege ſequitur praſens 
hic in Cur ad eund diem in propria perſona ua, dicit 
quod prad' ſeparal Brevia & Return eorund ac Sche- 
dul prad” eiſdem annex Materiaq; in eiſdem content 
ſufficien in lege exiſtunt ad præd Johan' Hambden 
de præd vigint ſolid ſuper ipſum in forma & ex cauſa 
præd aſſeſſat onerand Quam quidem materiam ipſe 
dittus Atturnat dicti Dom Regis General pro eodem 
Dom Rege paratus eſt verificare. Quamq; materian 
præd Johannes Hambden non dedicit, nec ad eam 
aliqualiter reſpondit, ſed verificationem illam admittere 
omnino recuſat, pro eodem Dom Rege idcirco petit ju- 
dicium, & quod prad Johannes Hambden de eiſd 
vigint ſolid' oneretur, & inde ſatisfaciat c. | 


- _ Jonaxnes Baxxs, 


—% 


Thus 


. 


Of the Term of the Holy Trinity, in the 13th Tear King 
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12 The Tryal of JohN Ham BDEN, Eſq; 


Thus in ENGLISH. 


CHARLES. 


of our Lord the King under the Seal 
of the Exchecquer, by the conſent of the Ba- 
rons here, iſſued out in theſe Words. 
ſſ Charles by the Grace of God, of England, 
© Scotland, France, and Ireland, King, Defender of 
© the Faith, &c. To the Sheriff of Bucks Greet- 
© ing. Whereas ſeveral and divers Sums of Mo- 
ney ſpecified in the Schedule to this Writ an- 
nexed, by virtue of our Writ under our Seal 
of England, bearing date the fourth Day of 
Auguſt, in the eleventh Year of our Reign, 
were aſſeſſed and charged upon ſeveral Per- 
ſons in the ſaid Schedule named for and to- 
wards the providing of a Ship of War, together 
with the Rigging, and other Things there- 
unto belonging in the faid Writ particularly 
mentioned ; which ſaid ſeveral Sums of Money 
being ſo aſſeſſed and charged, and unpaid and 
not fatisfied, the Names of the ſaid ſeveral Per- 
ſons, together with the ſeveral Sums of Money 
charged upon them, were certified into the 


Court of our Chancery by our Writ of Certio- 


6 

6 

Cc 

£ 

6 

o 

o 

c 

c 

c 

6 

© rar; bearing date the ninth Day of March, in 
© the twelfth Yearof our Reign, iſſuing under 
© our great Seal aforeſaid. And by our Writ of 
© Mittimus under the ſaid Seal, bearing date the 
© fifth Day of the Month of May Inſtant, 
© were ſent into our Exchecquer for further Pro- 
Cc 

C 

. 

o 

= 

C 

= 

c 

c 


ceſs thereupon to be had, as by the tenor of 


the ſaid Writ, bearing date the fourth Day of 
Auguſt, in the eleventh Year of our Reign, 
and by the Writ of Certiorari, and Certificates 
thereupon made, ſent into our faid Exchecquer, 
and there of Record, remaining in the Cuſto- 
dy of our Remembrancer, more fully doth ap- 


. pear : We command you, that you do not, 


by reaſon of any Liberty, omit entring there- 
upon ; and by good and lawful Men of your 
© Bailiwick, make known to the ſeveral Per- 
© ſons aforeſaid, named and ſpecified in the 


o 


© ſaid Schedule, that they appear before the 


© Barons of the Exchecquer at Weſtminſter on the 
© Ottawve of the Holy Trinity enſuing ; to ſhew 
© and propoſe, if they have or know any thing 
© to ſay for themſelves, why they ought not to 
© be charged with the aforeſaid ſeveral Sums of 
© Money upon them aſſeſſed in manner and 
© form aforeſaid, and not paid in the faid Sche- 
© dule ſpecified, and co fatisfie the ſame ; and 
© further, to do and receive in the Premiſſes, 
* what our Court ſhall then there think fit to 
© be ordered; and there bring then this Writ, 
and the Names of thoſe by whom you have 


© ſo made known unto them, Witneſs Humphry 


© Davenport Kt. at Weſtminſter, the twenty ſecond 
© Day of May, in the thirteenth Year of our 
© Reign. By the Roll. | 


EMORANDUM; that the Writ. 


o Memorandum of the ſame Year of | the 


8 _— in the Record-Roll of this Eaſter, and 


: by the Barons Fanſhawe, and the Tenor of the 
© aforeſaid Schedule in the aforeſaid Writ men- 
© tioned as touching Fob» Hambden, follow- 
© ethin theſe words, viz. A Schedule of the 
© Names of certain Perſons in the County of 


© Bucks, and of certain Sums of Money upon . 
© them aſſeſſed, and charged for and towards 


© the providing of a Ship of War, together with 
© the Rigging and other things thereunto be- 
© longing ; by the virtue of a certain Writ un- 


der the Great Seal of England, bearing Date 
© the fourth Day of Auguſt, in the eleventh Year 


© of Charles our now Lord the King, and certi- 
© fied intothe Court of Chancery of our ſaid Lord 
© the King to be unpaid, by virtue of a Writ 
© of Certiorari, iſſuing out under the Seal afore- 


© ſaid, bearing Date the ninth Day of March, 
© in the twelfth Year of his Reign; and by 
© Writ of Mittimus under the ſaid Seal ſent into 
© the Exchecquer of our ſaid now Lord the King, 
© for further Proceſs thereupon to be made as 
by the Tenor of the aforefaid Writ bearing 
Date the fourth Day of Auguſt, in the above- 


© ſaid eleventh Year of our ſaid now Lord the 
© King, and by the Writ of Certiorari, and the 


Certificates thereupon made ſent into the ſaid 
© Excbecquer, and there of Record remaining in 
the 3 of the Remembrancer of our 
ing, more fully doth appear: 
fl. Stoa ke Mandivile, [. Mr. J. Hambden, Eſq; 11. 


Lord the 
© At which Day Anthony Cbeſter, Bar. Sheriff of 


© the County aforeſaid, as touching the afore- 
© faid John Hambden, returned, that he by Ni- 
© cholas Aris, Robert Alexander, Richard Harriſon | 


© and Wiliam Heyborne, good and lawful Men of 
© his Bailiwick, made known to the aforeſaid 


© Joby Hambden amongſt other Things, that he. 
© appear before the Barons within written, at 


© the Day and Place within contained ; to ſhew 
© andpropoſe, if he hath or knoweth ofany thing 


© to ſay for himſelf, why he ought not to be 
© charged with the aforeſaid Sum upon him 


© aflefled, and not paid in the ſaid Schedule 
© ſpecified, and to fatisfie the ſame, as it is 


© further commanded him. And now, that is 


© to ſay, from the Day of the Holy Trinity, upon 
© three Weeks the aforeſaid Jobn Hambden in 
© the aforeſaid Schedule named here cometh in 
© his properPerſon, and prayeth Oyer of the Writ 


© of Sciri Facias aforeſaid, the Return of the 


© ſame, and the Schedule unto the ſame annex- 


© ed, and they are read unto him. He likewiſe 


« prayeth Oyer of the aforeſaid Writ, bearing 

© date the 2 Day of Auguſt 5 in the eleventh 

* Year of Charles our ſaid now Lord the King 

© in the Writ of Sciri Facias mentioned, and it 
| | 33 


4 * - 
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0 The Tryal of JoHN HAMBDEN, Eſq; 
is read unto him in theſe Words, iT Charles, © neceſſaty for War by that time, on acc 
© by the Grace of God, of England, Scotland, *:of defending the Sea at our Commarid in 
France and Ireland, King, Defender of the Faith, Company with the Admiral; to whom we 
ce. To the Sheriff of our County of Bucks, © ſhall before the aforeſaid firſt Day of March, 
© the Bailiff and Burgeſſes of the Burrough and © commit the .cuſtody of the Sea, to be and 
* Pariſh of Buckingham, the Mayor, Bailiff, and © remain where he on our behalf ſhall appoint ; 
* Busgeſles of the Burrough of Chipping Wic- and that you cauſe the ſame to be brought in- 
© combe alias Wiccombe, and the good Men in © to the Port of Portſmouth before the ſaid firſt 
© the ſaid Burroughs, Pariſh, and their {did © Day of March, ſo that they may be there that 
Members; and in the Towns of Agmondeſuam, Day at fartheſt ; thence to proceed with our 
© Wendover, and Great Marlowe, and inallother * Ships, and the Ships of other Loyal Subjects 
© Burroughs, Villages, Hamlets, and other Pla- for the Protection of the Sea, the Defence of 
© ces in the ſaid County of Bucks, Greeting. you and yours, torepel and vanquiſh all thoſe 
© Becauſe We are given to underſtand, that © whoſoever they are, that endeavour to mo- 
© certain Thieves, Pirates, and Sea-Robbers, © left*and annoy on the Sea our Merchants and 
„ as well Turks, Enemies of Chriſtianity, as other Loyal Subjects aforeſaid, cc ming into 
© others confederated together, wickedly take © our Dominions on account of T raftick, or re- 
© away and deſpoil the Ships, Goods, and turning thence to their own Country. We 
5 Merchandizes, not. only of our Subjects, but have alſo appointed you the Sheriff of our 
* alſo of the Subjects of our Allies upon the © County of Bucks, the Bailiff and Mayor of 
© Sea, which of old uſed to be defended by the * the Burroughs and Pariſh aforeſaid, or any 
© Evgliſh Nation; and at their Pleaſure have © two or more of you, of whom our will is, 
© carried away the Men therein, enſlaving them * that you the aforeſaid Sheriff of our County 
c 
c 


13 


ount 


S W 


© in a moſt wretched Captivity : And whereas of Buck, be One, within thirty Days after 
© we ſee them daily preparing Shipping fur- the Receipt of this Writ, to aſſeſs as much of 
s ther to annoy our Subjects, and to aggrieve the Charges aforeſaid upon the aforeſaid Bur- 
the Kingdom, unleſs a more ſpeedy Remedy * roughs of Buckingham and Chipping: · Miccombe 
© be applied, and their Endeavours more alias Wiccombe with their Members, as ought 
© © vigorouſly obviated: -Canſidering alſo the * ſeverally to be laid on or afſefled. And if 
* Dangers which every where in theſe times ſuch Aſſeſſment within the aforeſaid thirty 
of War hang over us; fo that it behoyes us Days ſhall not happen to be made by you, 
© and our Subjects, to haſten the Defence of two or more of you; Then we have appointed 
the Sea and Kingdom with all poflible Ex- you the aforeſaid Sheriff of our County of 
_ F pedition: We being willing by the help of * Bucks, to make ſuch Aſſeſſment upon the 
God, in the higheſt Degree to provide for the * aforeſaid Burroughs, and Pariſh, and Mem- 
* Defence of the Kingdom, the Protection of © bers, as you ſball ſee reaſonable to be done. 
the Sea, the Security of our Subjects, the ſafe © And our Will is, that of your ſo doing, you 
© Convoy of Shipping and Merchandize com- the aforeſaid Sheriff of Bucks, wholly certifie 
© ing to our Kingdom of England, and going under your Seal the Mayor and Bailiffs afore- 
from the ſaid Kingdom to foreign Parts: * ſaid. We have alſo appointed you the afore- 
And ſince We and our Progenitors, Kings of © ſaid Bailiff of the Burrough and. Pariſh of 
England, have hitherto been Lords of the Sea Buckinghem, to aſſeſs every Man in the ſaid 
« aforeſaid ; and it would in the higheſt man- Burrongh and Pariſh, and in the Members 
ner concern us, if this Royal Honour ſhould * thereof, and the Land-Tenents in the ſame, 
© in our Days be loſt, or any ways diminiſhed; not having the Ship aforeſaid or any ſhare 
© ſince alſo this Burdenof Defence which touches thereof, or not ſerving therein, to contribute 
all, ought to be born by all, as hath been ac- to the Expences about the Prov ſion of the ne- 
cuſtomed to be done by the Law and Cuftom * ceſſary Premiſſes; and to aſſeſs and lay upon 
© of the Kingdom of Exgland: We firmly enjoin the aforeſaid Burrough and Pariſh, with the 
© and command you the aforeſaid Sheriff, Bai- Members thereof, ſo as aforeſaid, that is to 
© liffs, Burgeſſes, Mayor, good Men, and all © ſay, every one of them according to their 
others whomſoever above-mentioned in the Eſtates, Goods and Employment; and the Por- 
Burroughs, Towns, Villages, Hamlets and tions upon them aſſeſs d by Diſtreſles, or other 
- '© Places aforeſaid, and their Members in the due Ways and Means to levy, and Collectors 
Faith and Allegiance whereby you are bound in that behalf to nominate and appoint. And 
to us, and as you love us and our Honour, all thoſe whom you ſhall find Rebellious and 
_ ©. as alſo under the forfeiture of all Things you Refractory in the Premiſſes to ia;priſon, there 
can poſſibly forfeit to us, that you cauſe to be to remain till for their Delivery we ſhall fur- 
fitted out one Ship of War of the Burthen of ther think fit to direct. We have alſo ap- 
four hundred and fifty Tuns, with Men, as pointed you the aforeſaid Mayor of the Bur- 
©. well-skillfal Officers as able and experienced rough of Chipping · Miccombe alias Wiccombe, to 
Mariners, a hundred and foutſcore at leaſt; aſſeſs every Man in the ſame Burrough, and 
as alſo with a: ſuſſicient quantity of Cannon, in the Members thereof, and the Land-Te- 
Muskets, Gunpouder, Pikes and Spears, and nents in the ſame, not having the Ship afore- 
other Arms neceſſary for War, with double fſaid, or any Share thereof, or not ſerving 
Tackling ; as alſo with competent Victuals for therein, to contribute to the Expences about 
5 ſo many Men, until the firſt Day of Aiartb Proviſion of the neceſſary Pre miſſes; and to 
now next enſuing; and from thence for fix aſſeſs and lay upon the aforeſaid Burrough with 
<-and;ewenty Weeks at your Ooſts, as well in ©; the Members thereof, ſo as aforeſaid, that is 
WVictuals, as the Men's Mages, and other things to ſay, every one of _ according to their 
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Eſtate and Goods, or Employment, and 
the Portions on them aſſeſſed by Diſtreſ- 
ſes, or other due Ways and Means to levy, 
and Collectors in that behalf to nominate and 
appoint; and all thoſe whom you ſhall find 
Rebellious and Refractory in the Premiſſes 
to impriſon, there to remain till for their 
Delivery we ſhall further think fit to order 
and direct. And moreover, We have ap- 
pointed yon the aforeſaid Sheriff of our 
County of Bucks, to aſſeſs every Man in the 
aforeſaid Towns of Agmondeſham, Wendover, and 
Great Marlowe, and in the Members thereof 
and in all the other Towns, Villages, Bur- 
rougbs, Hamlets, and other Places in the 
aforeſaid County of Bucks, and the Land Te. 
nents in the fame not having the Ship afore- 


ſame to contribute to the Expences about the 
Proviſion of the neceſſary Premiſſes, and to 


Burroughs, Hamlets and Places, with the 
Members thereof, ſo as aforeſaid, that is to 


Eſtate and Goods, or Employment; and the 
Portions on them aſſeſſed by Diſtreſſes or 
other due Ways and Means to levy, and Col- 
letors in that Behalf to nominate and ap- 
point, and all thoſe whom you ſhall find Re- 
bellious and Refractory in the Premiſſes to 
impriſon, there to remain till for their De- 
livery we ſhall further think fit to order and 
direct. And further, We command you all, 
that you diligently apply your ſelves to the 
Premiſſes, and effectually do and execute the 


Peril. But our Will and Pleaſure is, not 


ſaid, you cauſe to be levied from the ſaid 


one who ſhall levy any Money of the Con- 
tributors to the Charges aforeſaid, detain the 
ſame or any Part thereof in his own Poſſeſ- 
fon, or preſume to appropriate it to other 
Uſes under any Pretence or Colour whatſo- 
ever. It being our Will, that if more ſhall 
be collected than is ſufficient, that the ſame 


paid the ſame, according to every Man's re- 
ſelf at Weſtminſter the fourth Day of Auguſt in 
the Eleventh Year of our Reign. He prayeth 
alſo Oyer of the aforeſaid Writ of Sciri facias 
England, Scotland, France, and Ireland, King, 


were Sheriffs of our County of Bucks between 


of our Reign, and the firſt Day of March then 
next enſuing, to thoſe who were Bailiffs of the 


© Wiccombe alias Wiccombe, in the ſaid County of 
© Bucks within the Time aforeſaid, Greeting. 


© Whereas by our Writ made under our Great 


© Sealof Eng land, bearing Date the aforeſaid fourth 
* Day of Auguſt in the Eleventh Year above- 


* ſaid, for the Defence of the Kingdom, the 


aſſeſs and lay upon the faid Towns, Villages, 


ſaid or any Share thereof, or not ſerving in the 


ſay, every one of them according to their 
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Protection of the Sea, the Security of our 
© Subjects, and the ſafe Convoy of the Ships 
© and Merchandize coming to our Kingdom 
© and paſling thence to foreign Parts; We com- 
© manded the Sheriff of our County of Bucks, 
© the Bailiff of the Burrough and Pariſh of 
© Backingham, as alſo the Burgeſſes of the ſaid 
© Burrough, the Mayor and Bailiffs of Chipping- 
© Miccombe alias Wiccombe, as alſo the Burgeſſes 
© of the ſaid Burrongh, and the good Men in 
* the ſaid Burroughs and Pariſh, apd in the 
© faid Burroughs and Pariſh and Members 
* of the ſame, and in the Towns of Agmon- 
deſham, Wendover, and great Marlowe, and in 
all other Places, Towns, Burroughs, Villa- 
ges, Hamlets, and other Places in the ſaid 
County of Bucks, that you ſhould cauſe to be 
fitted out one Ship of War of the Burden of 
four hundred and fifty Tuns, with Men as 
well skilful Officers, as able and experienced 
Mariners a Hundred and fourſcore at leaſt, 
* as allo with a ſufficient Quantity of Cannons, 
* Muskets, Pikes and Spears, Gunpowder, and 


© other Arms neceſſary for War, with double 


* Tackling, as alſo with competent Victuals 
for ſo many Men, at a certain Day in the 
© faid Writ contained, and from thence for 


© fix and twenty Weeks at the Coſts of the 


ſame as you ſhall anſwer the contrary at your 
that under Colour of our Mandate afore- 


Perſons, more than ſhall ſuffice for the neceſ- 
ſary Expences of the Premiſſes; or that any 


be paid back again to thoſe who ſhall have ſo 
ſpective Share and Proportion. Witneſs my 


8 


abovementioned, and it is in like manner read 
unto him. ſſ Charles, by the Grace of God, of 


Defender of the Faith, c. To thoſe who 
the fourth Day of Auguſt, inthe Eleventh Year 


Burrough and Pariſh of Buckingham, and the 
© Mayor and Bailiffs of the 1 of Chipping- 
A 
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Men and Land-Tenants of the Burroughs, 
Pariſh, Towns, Villages, Hamlets, and other | 


Places abovemention'd in the ſaid County 
of Bucks, as well in Victuals, as the Mens 
Wages, and other Things neceſſary for War, 


by that Time, for defending the Sea; and 


that you ſhould cauſe the ſame to be brought 


into the Port of Portſmouth within the Time 
in the ſaid Writ limited. And whereas by the 
ſaid Writ, we appointed the Sheriff of our Coun- 
ty of Bucks aforeſaid, the Bailiff of the Bur- 


rough and Pariſh of Buckingham aforeſaid, and 


the Mayor of the Burrough of Cbipping-Ficcombe 
alias Viccombe aforeſaid, or any two or more 
of them, of whom our Will was, that the 
Sheriff of our ſaid County of Bucks ſhould be 
one, to aſſeſs as much of the Coſts aforeſaid, 
upon the aforeſaid Burrough and Pariſh of 
Buckingham, and upon the aforeſaid Burrough 
of Chipping-Wiccombe alias Wiccombe, with their 
Members, as ought ſeverally to be laid on, 
or aſſeſs'd. And whereas we appointed the 
Bailiff of the Burrough and Pariſh of Bucking- 
bam, and the Mayor of the Burrough of 
Chipping-Wiccombe alias Wiccombe, ſeverally and 


reſpectively to aſſeſs every Man in the ſaid 


ſeveral Burroughs and Pariſh, and the Mem- 
bers thereof, and the Land-Tenents in the 
ſame, not having the Ship aforeſaid or any 
Share thereof, or not ſerving therein, to con- 
tribute to the Expences about the Proviſion 
of the neceſſary Premiſſes. And upon the 
aforeſaid Burrough and Pariſh of Buckingham, 
And upon the aforeſaid Burrough of Chipping - 
Wiccombe alias Wiccombe, ſo as aforeſaid, then 
to be ſeverally and diſtinaly laid, that is to 
ſay, Every one of them according to their 
Eſtate and Goods, or Employment, and the 
Portions upon them aſſeſſed by Diſtreſſes, or 
other due Ways and Means to levy, and Col- 
lectors in that behalf to nominate and appoint, 
in Manner and Form as in the ſaid Wric was 
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commanded. And whereas, by our ſaid Writ 
we moreover appointed the Sheriff of our ſaid 
County of Bucks, to aſſeſs every Man in the 
aforeſaid Towns of Agmondeſham, Wendover, 
reat Marlowe,and in the Members thereof, and 
in all the other Towns, Villages, Burroughs, 


County of Bucks, and the Land-Tenants in the 
ſame, to contribute to the Expences, about 
the Proviſion of the neceſſary Premiſſes and 
the other things to do and execute in Manner 
and Fotm as by the ſaid Writ was commanded. 
Add becauſe ſome Men and Land-Tenents in 
the faid County, Burroughs, Pariſh, Towns, 
Villages, Hamlets, and other Places, by ſe- 
veral Taxations, and Sums of Money, by you 
upon them reſpectively laid and aſſeſſed to- 
wards the Contribution of the Burthen afore- 
ſaid, according to the Exigency of the Writ 


ſame, but have refuſed and yet gainſay to pay 
the ſame, as we are informed. And whereas 
our late Will was to be certified as well of the 
Names of the Men and Land- Tenants who 
had been aſſeſſed towards the Contribution 
of the Expences aboveſaid, and had not paid 
the Money ſo aſſeſſed, as alſo of the ſeveral 


You nevertheleſs in Contempt of Us, have 
ſent nothing upon the Return of our Writ 
limited. 2 therefore command you, the 
late Sheriff of our County of Bucht, as we 
heretofore have commanded you, that you cer- 
tifie to us, as well of the Names of the Men, 
and Land-Tenants, in the aforeſ4id County, 


aſſeſſed, which they have not yet paid, nor 
ſatisfied, but refuſe to pay the ſame ; as alſo 


our Chancery, diſtinctly and openly, under 
your Seals, without Delay, or at fartheſt be- 
fore the fix and twentieth Day of April next 
enſuing, whereſoever you ſhall then be, to- 
gether with this Writ. And we command 
you the aforeſaid late Bailiff of the Burrough 
and Pariſh of Buckingham, and the Mayor of 
the Burrough of Chipping-Wiccombe alias Wic- 
combe, as we heretofore have commanded you, 
that you ſeverally certify Us, as well of the 
Names of the aforeſaid Men and Land-Te- 
nants in the Burrough and Pariſh of Bucking- 
ham, and Burrough of Chipping-Wiccombe alias 
Ficcombe, by virtue of our ſaid Writ firft above- 
mention'd by you reſpectively aſſeſſed, as 
the Sums of Money on them fo aſſeſſed, 
which they have not yet paid, nor fatisfied, 
© but refuſe to pay the ſame ; as alſo of the ſe- 
© yeral Portions and Sums of Money by you 


© upon them reſpectively aſſeſſed, reduced in 
_ © like manner into Writing, with all things 


touching the ſame, into our Chancery afore- 
< ſaid, diſtinaly. and openly without Delay, 
< or at fartheſt before the ſix and twentieth 


Day of April, next enſuing, whereſoever you 
« ſhall then be, together wich this Writ, Witneſs 


Hamlets, and other Places in the aforeſaid 


aforefaid, have not yet paid and ſatisfied the . 


| Portions or Sums of Money laid upon them. 


by Virtue of our ſaid Writ by you reſpective- 
ly aſſeſſed, as the Sums of Money on them ſo 


of the ſeveral Portions and Sums of Money, 
by you the aforeſaid late Sheriff of our County 

of Bucks upon them aſſeſſed, reduced into 
Writing, with all things touching the ſame into 
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my ſelf at W:fminſfter, the ninth Day of March, 
in the Twelfth Year of our Reign. EYRE. 
At which Day, Peter Temple and Heneage Proby 
returned the aforeſaid Writ, by Indorſement, 
thus, / The Execution of this Writ appears in 
certain Schedules to this Writ annexed. The 
Tenor of which Schedules as to the aforeſaid 
Fobn Hamblen returned by the aforeſaid Peter 
Temple, follows in theſe Words. ſſ Bucks, / I 
Peter Temple Knight and Baronet, who was 
Sheriff of the County of Bucks, that is to 
ſay, between the fourth Day of Auguſt, in the 
eleventh Year of the Reign of our Lord 
Charles now King of England, &c. and the 
twenty ſecond Day of February then next ſol- 
lowing ; on which Day I went out of my Of- 
fice of Sheriff of the County of Bucks afore- 
ſaid ; by virtue of the ſaid Writ of our Lord 
the King to this Schedule annexed, do certifie 
unto our ſaid Lord the King into his Chancery ; 
that by virtue, and according to the Exigen- 


ſued out of his Chancery, and there inrolled of 
Record, and, amongſt others, directed to the 
Sheriff of the ſaid County of Bucks, bearing 
date the fourth Day of Auguſt, in the eleventn 
Year aforeſaid; have aſſeſſed upon ſeveral 
Men and Land-Tenents of the County of 
Bucks aforeſaid, whoſe Names are underwrit- 
ten, the ſeveral Portions and Sums of Money 
at their particulars placed below, to contribute 
to the Expences about the providing of the 
Ship in the ſaid Writ mentioned; which ſaid 
Portions and Sums of Money, or any parcel 
thereof, before my going out of my Office of 
Sheriff of the County aforeſaid, the ſaid Men 
and Land-Tenants, or any of them whoſe 
Names are under written, have not paid, but 
have refuſed to pay the ſame to my Hands, 
or the Hands of the Collector by me in that 
behalf appointed, by virtue of the Writ laſt 
mentioned, viz. Stoake Mandiville, N Mr. Fobn 
Hambden,|Eſ\q; 11. And the Tenor of the other 
© Schedule by the aforeſaid Heneage Probey in 
© like manner returned, and to the ſaid Writ 
© annexed alſo follows in theſe words: ſſ There 
© is to be accompted upon by the Aſſeſſors, High-Con- 
© fables, Petty-Conſtables within the ſaid County in 
© Goneral,which cannot be accompted for by Sir Peter 
© Temple, being as it is conceived ſhort four Pounds. 
I Heneage Probey, Eſq; , who was Sheriff of 
© the County of Bucks, between the twenty ſe- 
* cond Day of February, in the eleventh Year of 


A 


© the Reign of our Lord Charles now King of 
England, & c. and from the faid Day and Year, 
to the firſt Day of March then next following; 


© by virtue of the Writ of our ſaid Lord the 
© King to this Schedule annexed, do certiſie un- 
to our ſaid Lord the King into his Chancery, 


that the Men and Land-Tenents of the Coun- 


© ty of Bucks aforeſaid, or any one of them 
© whoſe Names are expreſſed in certain Sche- 


© dules to this Writ annexed, who were aſſeſſed 


© by Sir Peter Temple Knight and Baronet, late 
© Sheriff of the County of Bucks aforeſaid, whilſt 
© he was in the Office of Sheriff of the County 


© aforeſaid, in the ſeveral Portions and Sums of 


© Money placed at their ſeveral Names above, 
© to contribute to the Expences about the pro- 
h | * viding 
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viding of the Ship; by virtue, and according 
to x Exigency of the Writ of our faid Lord 
the King iſſued out of his Chancery, and there 
inrolled of Record, directed amongſt others to 
the Sheriff of the ſaid County of Bucks, bear- 
ing date the fourth Day of Auguſt, in the 
eleventh Year aforeſaid, have not paid, but. 
have refuſed to pay the ſame to Heneage Pro- 
hey being Sheriff of the ſaid County of Bucks, 
next after the going out of Sir Peter Temple 
Knight and Baroner, from the Office of She- 
riff of the ſaid County, or tothe Hands of the 
Collector in that behalf appointed by virtue 
of the Writ laſt mentioned. And further, 
the aforeſaid Joby Hambden in like manner 
prayeth Oyer of the aforeſaid Writ of Mitt imus 
of which mention is made in the Writ of Sciri 
Facias aforeſaid, and it is read unto him in theſe 
Words; if Charles by the Grace of God, of 
England, Scotland, France and Ireland, King, 
Defender of the Faith, e&c.. To the Treaſu- 
rer and Barons of his Exchequer, Greeting; By 
the tenor of a certain Writ of ours made un- 
der our Great Seal of England, bearing date 
the fourth Day of Auguſt, in the eleventh 
Year of our Reign, inrolled in the Rolls of 
our Chancery ; by which we commanded the 
Sheriff of our County of Bucks, the Bailiff and 
Burgeſſes of the Burrough and Pariſh of Buck- 
ingbam, the Mayor or Bailiff and Burgeſſes of 
the Burrough of Chipping-Wiccombe alias Wic- 
combe, and the good Men in the faid Bur- 
roughs, Pariſh, and the Members thereof, and 
in the Towns of Agmondeſham, Wendover, and 
Great-Marlowe ; and in all other Burroughs, 
Towns, Villages, Hamlets, 'and other Places 
in the ſaid County of Bucks; that for the De- 
fence of the Kingdom, the Protection of the 
Sea, the Security of the Subjects, and ſaſe 
Convoy of the Ships and Merchandize com- 
ing to our Kingdom of England, and thence 
going to foreign Parts, they ſhould fit out 
one Ship of War of the Burden of four hun- 
dred and fifty Tuns, with Men, as well skilful 
Officers, as able and experienced Mariners an 
hundred and fourſcore atleaſt; as alſo with a 
ſufficient quantity of Cannons, Muskets, Gun- 
pewder, Pikes and Spears, with other Arms 
neceſſary for War, and with double Tack- 
ling; as alſo with competent Victuals for ſo 
many Men, at a certain Day, and from thence 
for ſix and twenty Weeks at the Coſts of the 
Men and Land- Tenents of the Burroughe, 
Pariſh, Towns, Villages, Hamlets, and other 
Places above-mentioned in the ſaid County of 


Bucks, as well in Victuals as the Mens Wages, 


and other things neceſſary for War for that 
time, on account of the Defence of the Sea 
under our Command, in Company, of the Ad- 


miral to be and remain; and that they ſhould 


cauſe the ſame to be brought into the Port of 
Portſmouth about the time limited in the ſaid 


Writ; and that they ſhould reſpectively aſſeſs 


every Man in the ſaid Burrough and Pariſh of 
Buckingbam, and Burrough of Chipping-Wic- 
combe alias Wiccombe, and in the reſt of the Bur- 
roughs, Towny, Villages, Hamlets, and other 
Places in the ſaid County of Bucks, and the 
Members thereof, and the Land-Tenents in 
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* the ſame to contribute to the Expenſes about 
* the Proviſion of the neceſſary Premiſſes, and 
© other things to do and execute in Manner 
* and Form as was commanded by the ſaid 
* Writ: We ſend to you being preſent the in- 
© cloſed Writ; for that the Safety of our King- 
dom of England, and our People thereof were 
© in Danger, which we have taken care to have 
* iſſued out of our Chancery amongſt other Writs, 
© to make ſuch Proviſion and Aſſeſſment thtoug 
* every County, City, Burrough, Towh, Vil- 
lage, Hamlet, and Places of out Kingdom of 
England, and of Wales, and the Members there- 
* of, out of our Chancery aforeſaid lately iſſuing, 
© and there in like manner inrolled. 4 


© our Chancery, as well of the Names of the 
Men and Land-Tenents in the aforeſaid Bur- 
rough and Pariſh of Buckingham, and Burtough 


© of Co PRO alias Wictombe, and in the 
the Boroughs, Towns, Villages, Ham- 


© reſto 
© lets, and Places of the faid County of Bucks, 


© who by our Command aforeſaid, were aſſeſ- 


© ſed to contribute towards the Proviſion of 


* the Premiſſes, and have not paid the Sums of 


© Money upon them fo aſſeſſed; as alſo of the 
* ſeveral Portions and Sums of Money fo 


© charged and laid upon the faid Men and 


© Land-Tenents ; as likewiſe certain Certificates 
© by virtue of the ſaid Writ reduced in writing, 


and ſent into our Chancery. We alſo ſend you 
© being preſent the incloſed, commanding you, 
© that having inſpected the Writs and Certificates _ 
* aforeſaid, that you further cauſe to be done 


* thereupon for the Levying, Collecting, and 


© Receiving, all and ſingular the aforeſaid Sums - 
© of Money of the aforefaid Contribution as 


© yetunpaid, as by Right, and according to the 


© Law and Cuſtom of our Kingdom of England 
© hath been uſed to be done; Witneſs my ſelf 


* at Weſtminſter the fifth Day of May, in the thir- 


* teenth Year of our Reign. ETRE. As in 


© the ſaid Writs and Schedules thereunto annex- 
* ed, certified into the Exchequer of our ſaid Lord 


the King, and there in the Cuſtody of the Re- 
* membrancer of our ſaid Lord the King re- 
© mainingof Record, more fully is contained. 


© Which being read, heard, and by him under- 


© ſtood, the ſaid Fobn Hambden complaineth, that 
© by colour of the ſeveral Writs, their Returns 
© and Schedules to them annexed, he hath been 


© grievouſly vexed and diſquieted, and that un- 
© juſtly ; becauſe he ſaith, that the aforeſaid ſeve- 


©'ral Writs above mentioned, their Returns and 


© Schedules to them annexed, and the Matter 
© in them contained are not ſufficient in the 
© Law to charge the faid Jobs HumibJen on or 


"6 with the payment of the \aforeſaid Sum of 
© twenty Shillings on him in the Schedule afore- 
© ſaid, in the manner and form aforeſaid taxed 


© and aſſeſſed, or any Parcel thereof; to Which 


© he hath no neceſſity, or is obliged by the 
Law of the Land to make Anſwer ; Where- 
© upon by reaſon of the Inſufficiency of the 


* aforeſaid ſeveral Writs aboye-metitioned, their 
*'Reruris, the Seedutes td em aber and 
the Matter in the ſaid Writs and Schedules 


„contained, he the faid Jobs Hambden pray eth 


Judgment. If our ſaid now Lord the King 
| | g ought, 


nd alſo. 
© a certain other Writ of ours to certifie us into 
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© onght, or is willing further to aſſeſs or charge 
© .him with the aforeſaid twenty Shillings, or 
© any Parcel thereof. 

| Ros. Horzorkng 


© And Fobn Banks Knight, Attorney-Gene- 


ral of our now Lord the King, who ſueth for 


© our ſaid Lord the King, being preſent here in 
© Court, the ſame Day in his proper Perſon, 
© ſaith, that the aforeſaid ſeveral Writs, and their 
© Returns, and the Schedules: aforeſaid ro the 
* ſame annexed, and the Matter in the ſame 
© contained, are ſufficient in the Law to charge 
© the aforeſaid Foby Hambden with the aforeſaid 
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© twenty Shillings upon him aſſeſſed in the 
© Form, and for the Cauſe aforeſaid ; which 
«© ſaid Matter, he the ſaid Attorney-General of 
© our ſaid Lord the King, for and in behalf of 
© our-ſaid Lord the King, is ready to verifie ; 
© and which Matter the aforeſaid 7obn Hambden 
© doth not deny, nor any wiſe make Anſwer 
© thereunto, but wholly refuſeth to admit the 
© Verification thereof, and therefore prayeth 
© Judgment ; and that the aforeſaid John Hamb- 
den be charged with the ſaid twenty Shillings, 
* and ſqgisfie the ſame. 

0 Jon N BAN K S. 


The ARGUMENT of AM. Sr. Io n Ns, on the 


* —_ * — — - 


Bebalf of Mr. HamBDEN, before all the Judges in the 
Exchequer- Chamber, in the Great Caſe of Ship-Money. 


May it leaſe your Lordſhips, . 
] 40 xiijo Car' a Sciri Facias iſſued to the 
Sheriff of Bucks, reciting, that whereas ſe- 


veral Sums of Money mentioned in a Schedule 
to that Writ annexed, by a Writ under the Great 


Seal of England, dated 4to Auguſti 11 Car ſeſſed 


upon ſeveral Perſons for providing of a Ship of 


War, were not paid: And that upon a Certiorari 


dated 90 Martij 13 Caroli, theſe Sums and the 
ſeveral. Perſons upon whom they were aſſeſſed, 
were certified into the Chancery, and from 
_ thence by Mittimus dated fro Maij, were ſent 
into the Exchequer, that Proceſs might be iſſued 


againſt theſe Defaulters: Thereupon the Sheriff 


is commanded, Quod ſciri faceret to thoſe ſeveral 


Perſons to appear in the Exchequer Octab Trinitat 
13 Caroli, to ſhew Cauſe why they ſhould not 


pay thoſe Sums aſſeſſed upon them. | 


The Sheriff returns, Quod ſciri fecit Fobn Ham- 
bden, Eſq; who was aſſeſſed at 20 f. and he hath 
not paid it. Mr. Hambden hath appeared and de- 
manded Oyer of the Scir fac of the Schedule of 
the Writ dated 470 Auguſti, the Certiorari and the 


Mittimus and of their ſeveral Returns, and hath 
_ thereupon demurred in Law. *® 
The Writ dated 40 Auguſti 11 Car becauſe. 
it is the Ground of the iſſuing forth the Sci f 
and ſo by neceſſary Conſequence, as that which 


firſt occaſioned any Proceſs againſt him, it will 


be the Subject from whence will be fetch'd all 


that ſhall be ſaid either for or againſt my Client. 


I will endeavour by breaking it into Parts, more 
clearly to preſent it to your Lordſhips View. 
The Thing commanded is, that this County 


ſhould provide a Ship of War of 450 Tuns, with 
180 Men, Guns, Gun- powder, double Tackling, 


Victvals, and all other Things neceſſary, and 
to bring her to Portſmouth by the firſt of March. 
following, and from that time to provide her of 
Victuals, Mariners Wages, and all other Ne- 
ceſſaries for ſix and twenty Weeks. For effecting 


this, there is Power given to aſſeſs each Perſon 


F. 
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My Lords, if the Writ had ſtaid here, and 
gone no further, the Command though full in 
Word, it had been void in Law, becauſe as yet 


it appears not for what End this Ship was to be 


provided. 40 &ſs. Plow. A Cornmiſſion to ſeize 
Mens Goods notoriouſly ſuſpected of Felony, 
before Conviction, adjudged void, becauſe there- 
fore the Command, without Cauſe ſhewn, and 
that ſafficient in Law too, would be void. 

In the ſecond Place therefore they are ſet 
down to be theſe : Pro Defenſione Regni, Tuitione 
Maris, Securitate Subditorum, & ſalva Conductione 
Navium, both outward and inward, the Sea be- 
ing infeſted with Pirates, and more Shipping 
being daily prepared ad Regnum gravandum ; 
theſe are the Ends. | 5 | 

In the third Place the Legality of it, that 
every Man ſecundum Statum & Facultates ſhould 
be hereunto aſſeſſed, is thus inforced. Fir 
from Cuſtom and continued Uſe, in theſe Words, 
That the Sea per Gentem Anglicanam ab olim defen- 
di conſuevit. And Secondly, this Uſe proved to 
be from a common Ground of Equity; Ons de- 
fenſionis, quod omnes tangit, per omnes debet ſuppor- 


tari: And the Rule of Equity back'd by the 


Common Law in theſe Words, Prout per legem & 
conſuetudinem Regni Anglia fieri conſuevit. The 
Argument ſtands thus; All have Benefit by De- 
tence of the Realm, and therefore by Law the 
Charge ought to be born by all 
Then it is further inferred, that every Man, 
even by his Allegiance, is bound to contribute 
ro this Charge, the Command being in fide & 
* quibus nobis tenemini. Of theſe Parts the 
rit conſiſts, which all being put together, 
in brief declare the Scope and End of the iſſu- 
ing forth thereof to be the Defence and Safety 
of the Kingdom; a Thing ſo neceſſary, that it 
muſt needs be legal: For it is too near and too 
narrow a Conceit of the Wiſdom and Policy of 
the Law to think, that whilſt the Care thereof 


ſhould be confined only to the Preſervation of 
within the County ſecundum Statum & Facultates, 


and to bring in theſe Seſſes by Diſtreſs, & quos 
Rebelles invenirent to impriſon their Perſons, 


the general Members of the Body Politick from 
the Wrongs and Preſſures that might be offered 
from others to the Fellow- Members, that in the 


— — — 


mon Defence. 
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mean time it will leave the whole to the Vio- 
lence and Will of Enemies: {6 that whilſt each 
Subject, conſidered as a Part of the Whole, hath 
a known and fure Eſtate in Lands, and real Pro- 
perty in his Goods, not to be impeached by any 
whatſoever within the Realm; yet conſidered 
all together as they make the Unum Compoſitum, 
they ſhould have in them only precariam Poſſeſ- 


| ſionem, or Tenancy at Will in regard of Fo- 


reigners. My Lords, this cannot be; for the 
Law is ſo careful herein, that even afar off it 


Level, Pro rata n Tenuræ ſue, ſen pro quanti. 
tate Communis Paſture vel Piſcariæ; The more 
Land, Common, or Benefit of Fiſhing each Man 
hath, according to the Proportion thereof the 
Aſſeſs muſt be. So that, my Lords, in the ſe- 
cond Place, the Queſtion will not be, Whether 
my Client by Law be exempted” from the 
Charge of the Defence of the Realm; for with 
other his Majeſty's Subjects he ought to help to 
bear the common Burthen, and more or leſs 


may be laid upon him proporcionably: eo-his | 


foreſees and prevents all Dangers in this kind; Eſtate and Means of Livelihood. 


Friend, hath not Capacity to purchaſe any Land 
in the Realm. And if the Law be ſo quick- 
ſighted, as that to prevent but Poſſibility of 
Danger, as it keeps ſuch Strangers from having 


any Land within the Realm, which deſire to 


come by it peaceably and for valuable Conſide- 


rations; by this we may eaſily ſee the great 


Care it hath to prevent apparent Dangers, which 
uſually proceed from open Force and Violence, 
which further appears by the Greatneſs of the 


Puniſhment which the Law inflicts upon Offen- 
ders in this Kind, which is High Treaſon of all 


and that is the Reaſon that an Alien, though a 


other the greateſt. 13 Eliz. Dyer. 298. Story con- 


ſpired beyond Sea with a Foreign State to in- 


vade the Realm, and though nothing was at- 


tempted, yet it was adjudged High Treaſon. 
And 21 Ed. 3. fo. 23. and 45 Ed. 3. 25. a Man 


killed a Captain that was going with twenty 


Men at Arms to the King in his Wars, and it 


was adjudged to be High Treaſon. And ſo by 


ſome Opinions in Print it is, to burn or ſink any 


of the King's Ships. By the Greatneſs of the 
Puniſhment for the Breach of the Negative part 


of the Law, we might underſtand the Perempto- 


rineſs and Force of the Affirmative part. So 
that, my Lords, in this Caſe the Queſtion is not 


de Re, for by the Law the Safety of the Realm 


is to be provided for; Salus Populi ſuprema lex : 


Neither is the ee de Perſonis, either in re- 
ſpect of the Perſons who are to bear the Charge 


of it, or of the Perſons whom the Law hath in- 


truſted with the Care and Power of this com- 

For the firſt, that is, the Perſons that are to 
bear this Charge, that in the Writ 2uod omnes 
tang it per omnes debet ſupportari. The Reaſons of 


the Writ are weighty, and agreeable to the Rule 
both of the Civil and Common Law, Qui ſentit 


commodum ſentire debet & onus: So that I conceive. 


the Burthen lies upon all. In reſpe& of our Bona 


| Nature, our Lives and Perſons be equally as 


dear to one as another. In reſpe& of our Bona 


Fortune, ſo ſecundum Statum & Facultates ; becauſe. 


the greater the State and Means of Livelihood, 


the greater the Benefit by the Defence. The 


Law in this Caſe of Defence againſt the Inva- 
ſion of living Enemies, being the ſame with that 
againſt our Soil and Ground by the Innunda- 
tions and Outrages of the Sea and freſh Water ; 
for by the Law, as appears by the Commiſſion 
of Sewers, as well before the Statute of 28 Hen. 8. 
as ſince, to the repairing of a Bank or Cauſey, 


River, or other Sewer, all are chargeable that 


have Defenſionem, Commodum, vel Salvationem qua- 
litercunque. All that have Defence muft be af- 
ſeſſed, the Aſſeſs muſt be equally diſtributed, 
and therefore laid upon every Man within the 


Neither, Thirdly, is there any Queſtion to be 


made, but theLaw hath intruſted the Perſon of 
his Royal Majeſty with the Care of this Defence. 


The Defence and Protection which we have in 


our Bodies, Lands, and Goods, againſt any with- 


in the Realm, we know it is from him; for all 


Juriſdiction legal, both Eccleſiaſtical and Civil, 
which defends us in them, is wholly in his Ma- 
jeſty. The ſame it is in caſe of Foreign De- 
fence, even by ara ex Gentium, as appears in 
the Text, by the Peoples deſiring that they 
might be like other Nations, by having a King 
that might go in and out before them, and fight 
their Battles. That the King, and that legally, 
calleth the Kingdom Regnum noſtrum, andevery 
City and great Town Civitatem & Villam noſtram : 


 Duoad Proprietatem it cannot be, becauſe they are 


the ſeveral Land- Owners; it muſt be ſo there- 


fore principally in this reſpect, Quoad ProteFionens 
& Defenſionem. Neither hath the Law inveſted the 
Crown with this Height of Sovereignty only as 
a Honorarium, for the greater Splendor of it, but 
likewiſe as a Duty of the Crown, or Pars Mini- 
ſterii for the Good and Safety of the Realm, 


which in many of the ancient Commiſſions of 


Sewers, before rhe Statute of 28 Hen. 8. is thus 


expreſſed, The King ratione Regiæ Dignitatis & 
per Furamentum eſt aſtrictus ad providendum Salva- 
tioni Regni undiquaque ; ſo that both in Honour 


and by his Oath he is bound to provide for the 


Safety of the Realm, and that circummquaque. 


My Lords, by the Law the King is Pater- 
Familias, which by the Law of Oeconomiques is, 
not only to keep Peace at Home, but to protect 


his Wife and Children, and whole Family from 


Abroad. It is his Vigilancy and Warchfulneſs, 
that diſcovers who are our Friends and who are 


our Foes, and that after fuch Diſcovery firſt 


warns us of them, for he only hath Power to 


make War and Peace. 


Neither hath the Law only entruſted the Care 
of Defence to his Majeſty; but it hath likewiſe, 


ſecondly, put the Armat Poreſtat' and Means of 


Defence wholly into his Hands; for when the 
Enemy is by him diſcovered and declared, it is 
not in the Power of the Subject to order the 


Way and Means of Defence, either by Sex or 
by Land, acording as they ſhall think fit; for 


no Man without Commiſſion or ſpecial Licence 


from his Majeſty, can ſet forth any Ships to 
Sea for that purpoſe ; neither can any Man 
without ſuch Commiſſion or Licenee, unleſs 
upon ſudden coming of Enemies, erect a Fort, 


Caſtle, or Bulwark, though upon his own 
Ground; neither, but upon ſome ſuch emer- 
9h Cauſe is it fawful for any Subject, without 


pecial Commiſſion, to arm or draw together 


any Troops or Companies of Soldiers, or to 


make 
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make any general Collections of Money of any 


of his Majefty's Subjects, though with their 


Conſent. | 2 
Neither, in the third place, is his Majeſty 
armed only with his Primitive Prerogative of 
Generalliſſimo and Commander in Chief, that 
none can advance towards the Enemy until he 
gives the Signal, nor in other manner than ac- 
_ cording to his Direction; but alſo with all 
other Powers requiſite for the full Execution of 
all things incident to ſo high a Place, as well in 
Times of Danger as of actual War. The Sheriff 
of each County, who is but his Majeſty's De- 
uty, he hath the Poſſe Comitatus ; and therefore 
it muſt needs follow, that the Poſe Regni is in 
himſelf, | © POT 
My Lords, not to burn Day-light longer, 

muſt needs be granted that in this Buſineſs of 
Defence, the Swuprema Poteſtas is inherent in his 
Majeſty, as Pare of his Crown and Kingly 
Dignity. So that as the Care and Proviſion of 
the Law of England extends, in the firſt Place, 
to Foreign Defence; and. ſecondly, lays the 
Burthen upon all; and, for ought I have to ſay 
_ againſt it, it maketh the Quantity of each Man's 
Eſtate the Rule whereby this Burthen is to be 
equally proportioned upon each Perſon: So 
hkewiſe hath it, in the third Place, made 
his Majeſty ſole Judge of Dangers from 
Foreigners, and when and how the ſame are to 
be prevented ; and, to come nearer, hath given 
him Power by Writ under the Great Seal of 
England, to command the Inhabitants of each 
County to provide Shipping for the Defence of 
the Kingdom, and may by Law compel the 
doing thereof. e 5 
So, my Lords, as I ſtill conceive, the Queſtion 
will not be de Perſona, in whom the Suprema Po- 
teſtas of giving the Authorities or Powers to the 
Sheriff, which are mentioned in this Writ, doth 
lie, for that is in the King: But the Queſtion 
is only de Modo, by what Medium or Method 
this Supreme Power, which is in his Majeſty, 
doth infuſe and let out itſelf into this Particular; 
and whether or no in this caſe ſuch of them 
have been uſed, as have rightly accommodated 
and apply d this Power unto this Writ in the in- 
tended Way of Defence: For the Law of Eng- 
land, for the applying of that Supreme Power 


which it hath ſettled in his Majeſty, to the par- 


ticular Canfes and Occaſions hath ſet down a 
Method and known Rules, which are neceſſa- 
rily to be oblerv'd. . b 
In his Majeſty there is a twofold Power, Vo- 
| luntas or Poteſtas Interna Or Naturalis, and Externa 
or Legalis, which by all the Judges of England, 
2 Ric. 3. fo. 11. is expreſſed Per Voluntatem Regis 
in Camera, and Voluntatem Regis per Legem. © 
My Lords, the Forms and Kules of Law are 
not obſerved in this Caſe; this Supreme Power 
not working per Media, it remains ſtill in him- 


ſelf as woluntas Regis interna, and operates not to 


the Good and Relief of the Subject that ſtandech 

in need. To inſtance; His Majeſty is the Foun- 

tai of Bounty; but a Grant of Lands without Let- 

ters Patents transfers no Eſtate out of the King, 

= by Letters Patents, but by ſuch Words as the 
win 


aw hath preſcribed. His Majeſty is the Foun- 


tain of Juſtice, and though all Juſtice which is 
g done within the Realm, flows from this Foun- 


tain, yet it muſt run in certain and known 
Channels. An Aſſize in the King's- Bench, or an 
Appeal of Death in the Common Pleas, are Coram 
non Fudice, though the Writ be by his Majeſty's 
Command ; and ſo of the ſeveral Juriſdictions 
of every Court. The Juſtice whereby all Fel- 
lons and Traytors are put to Death, proceeds 
from his Majeſty ; but if a Writ of Execution 
of a Traytor or a Felon. be awarded by his Ma- 
jeſty without Appeal or Indictment preceeding, 
an Appeal of Death will lie by the Heir againſt 
the Executioner. If the Proceſs be Legal and 
in a right Court, yet I conceive that his Majefty 
alone, without Aſſiſtance of the Judges of the 
Court cannot give Judgment. 1 know that 
King Jobn, Henry III, and other Kings, have 
ſat in the King's Bench and in the Exchequer, 
but, for ought appears, they were aſſiſted by 


their Judges: This I ground upon the Book, 


Caſe 2 Ric. 3. fo. 10,-11. where the Party is to 
make Fine and Ranſom at the King's Will and 
Pleaſure, This Fine by the Opinion of the 
Judges of England, muſt be fer by the Judges 
before whom the Party was convicted, and can- 
not be ſer by the King: The Words of the 
Book are thus: Is Terminis & non per legem per 
ſe in Camera ſua, nec aliter coram ſe, niſi per Juſti- 


ciarios ſuos, & hoc eſt voluntas Regis ſcilicet per Fu- 


ſticiarios ſuos & per legem ſuam to do it. : 

And as without the Aſſiſtance of his Judges, 
who are his ſettled Council st Law, his Maje- 
ity applies not his Laws and Juſtice in many 
Caſes ; neither is. this ſufficient co do it with- 


out the Aſſiſtance of his great Council in Parlia- 


ment. If an Erroneous Judgment was given be- 


fore the Statute of 27 Eliz. in the King's Bench, 


the King could not relieve his grieved Subject 


any way but by Writ of Error in Par- 
liament : Neither can he out of Parliament alter 


the old Laws, or make new, or make any Na- 


turalizations or Legitimations, nor do ſome 
other Things: And yet is the Parliament his 


Majeſty's Court too, as well as other his Courts 


of Juſtice : It's his Majeſty that gives Life and 
Being to it, for he only ſummons, continues 


and diſſolves it, and he by his le Veut enlivens all 
the Actions in it; and after the Diſſolution of 
it, by ſupporting his Courts of Juſtice, he keeps 


them till alive, by putting them in Execution. 


And although in the Writ of Waſte, and in 


ſome other Writs, it is called Commune Concilium 
Regni, in reſpect that the whole Kingdom is re- 


preſentatively there; And, ſecondly, that the 
whole Kingdom have Acceſs thither in all 


things that concerns them, other Courts afford- 
ing Relief but in ſpecial Caſes; And, thirdly, 


in reſpe& that the whole Kingdom is intereſted 
in, and receive Benefic by the Laws and Things 
there paſſed : Yet it is Concilium Regni no other- 
wiſe than the Common Law is Lex Terre, that 


is, per modum Regis, whoſe it is, if I may ſo term 


it, in a great Part, even in point of Intereſt, as 


he is the Head of the Commonwealth, and 


whoſe it is wholly in Truſt for the Good of the 
whole Body of the Realm; for he alone is truſt- 
ed with the Execution of it. The Parliament is 


the King's Penal rrp therefore in the Sum- 


moans the Kin it Parliamentum noſtrum. So 


the Returns of the Knights and Burgeſles, 2uod 
Jon; ad Parliamentum Domini Regis. Flats Lib. 2. 
| | e Ph. Cap. 
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Cap. 2. Haber Rex cur iam ſuam in concilio ſuo in Par- 
liamentis ſuis; and therefore the Pleadings there 
anciently were uſually wont to begin ſorthe moſt 


part, Queritur Domino Regi; of Petitions by pri- 
vate Perſons; Supplicavit Domino Regi, though for 


Relief againſt others. Inquiſitions and Venire fac 


returnable there fometimes Coram Domino Rege 
& Concilio ſuo, as appears by infinite Precedents 
in the Parliament - Pleas of Edward the Firſt and 
Edward the Second's Time, both in the Tower 
and many Caſes adjourned into the King. 
Bench. | 1 | 9 

The Patents paſs'd by Authority of Parlia- 


ment, and likewiſe the Acts of Parliament, had 


anciently ſo much of the King's Name and Stile 
in them, that as it appears in the Prince's Caſe 
in the Eighth Report, it was a hard matter, 
otherwiſe than by Circumſtances, to know whe- 


ther they had any thing of the Parliament in 


them or not. And from thoſe Times even until 
now, the Alteration is nothing in Subſtznce, for 


the Acts for the moſt part are thus: It is Ezatted 


by our Sovereign Lord the King, with the Aſſent of 
the Lords Spiritual and Temporal, and Commons. The 
King both then and ftill is Pars agens, the reſt 
are but Conſentiente. : 3 

My Lords, to apply all to the Caſe in queſtion: 


By the Caſes before cited it appears, that what 
was done in Parliament by the Law-Phraſe and 


DialeR, is ſaid to be done by the King ; for as 


the Civilians ſay Bf the Senate, that it is Pars 


Cor poris Cæſaris, ſo we of the Parliament, that 


it is Pars. Corporis Regis. The Maxim of Fuſtinian 
Quod Principi placet legis vim habet, is agreed by 


Bracton and all the Civilians. And yet both he 
and many of them ſay, that thoſe muſt paſs the 
Senate, and though done in the Senate, yet 
they be Placita Principis. So it is, although when 
we ſpeak ut Vulgus, we ſay Fines are ſaid to be 


ſet by the King's Court; yet the Law, when ic 
ſaith that they be done and ſet, faith they be 
done and ſet by the King. By the ſame Reaſon 


therefore, though when we ſpeak ut Vulgus, we 


ſay ſuch a Thing is done by the Parliament, yet 


in the Legal Account theſe are done by the 


King; the Medium, or Way of doing of them, 
with the Aſſiſtance or Conſent of his great 
Council in Parliament. 1 5 | 


The ſecond thing which I obſerve is this: By 
the Caſes before cited it appears, that without 


the Aſſiſtance in Parliament, his Majeſty can- 
not in many Caſes communicate either his Ju- 
{tice or his Power unto his Subjects. 


Hence, thirdly, it neceſſarily follows, as I 
conceive, that the Kingly Dignity doth moſt 
appear and manifeſt it ſelf there, which was the 
Opinion of all the Judges of England, declared 
in a Parliament 34 Hen. 8. as appears by 
Crompton's Juriſdict. fo. 10. who by the King's 


Commandment meeting together about point of 
Privilege of Parliament, the King afterwards in 


declaring of their Opinions, doth it in'part of 


the Caſe in theſe Words: Further, We be informed 
by our Fudges, tbat we at no time ſtand ſo higbly in 


our Eftate Royal, as in time of Parliament, wherein 


20e as Head, and you as Members, are conjoined and 


knit together in one Body Politique. Which Decla- 
ration of it ſhews likewiſe that it was the King's 


own Opinion, that he at no time ſtood fo high- 
ly in his Eftate, as in the Time of Parliament. 
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It appears not by the Record, that this Writ, 
which giveth Power to ſell and alter the Pro- 
perty of the Defendent's Goods, iſſued from 
his Majeſty ſitting in his Eſtate Royal in Parli- 
ament, and therefore cannot be intended by 
your Lordſhips and the Court ſo to do. If 
therefore it hath iſſued from his Majeſty in the 
Chancery, otherwiſe than in Parliament, where 
he ſtands in the Height of Sovereignty and 
Perfection, that he hath not ſo much as a Poſe 
nocere; the Queſtion is, Whether it be errone- 
ouſly iſſued, yea or no. 
My Lords, I have now put the Caſe, which. 
although in this particular Caſe it concerns the 
Defendent only ; yet in Conſequence, as it ap- 
pears, it concerns both his Majefty and the 
whole State, and that in Matters of the great- 
eſt and higheſt Nature poſſible. His Majefty is 


concerned in the Way and Manner of Execu- 
tion of the higheſt and greateſt Truſt which the 


Law hath repoſed in him, the Safety and Pre- 
ſervation of the Kingdom; the Subject is con- 
cerned in that, wherein he is moſt tender, in the 
Property of what he hath. | 


My Lords, the Greatneſs and Weight of the 
Caſe puts me in this Dilemma; Not to argue it, 
were to deny that full Submiſſion to the Com- 
mand of ſome of your Lordſhips that are ſitting in 


the Court, neither ſhould I do my Client that 


Service which he expects. If I proceed, the 
Caſe is too weighty and too great for me to ar- 
gue, But I know the ſafeſt way is Obedience, 
and that the Court cannot expect much from 
me. Having therefore already put the Caſe, I - 
will go on in the next Place to ſtate it, and 
afterwards to argue it. I 


The Queſtion being concerning the 4 50 
of the Command in the Writs, which extends ſo 
far as to the altering of the Property of the Sub- 
jects Goods without their Conſent; and yet this 
being for a Thing ſo neceſſary as the Defence 
of the Kingdom both at Land and Sea; for the 


Ends of iſſuing forth of the Writ are, Pro Defen- 


ſione Regni, Tuitione Maris, Securitate Subditorum, 
ſalva Conduttione navium, both outward- and in- 


ward. 5 


In the ſtating of this great Queſtion, I will 
in the firſt place endeavour to preſent your 
Lordſhips thoſe known and undoubted Ways 
and Means, whereby the Law hath provided 
for the Defence of the Realm both at Land and 


Sea, without the Way in the Writ. 
The firſt whereof is by Tenure of Lands. 


The Services which hereby grow due are of 
two ſorts ; Service in Kind, which tends im- 
mediately to Action in Times of War, ſome 
whereof are for Land-Service, and ſome for 


Sea-Service.' The ſecond are ſuch as ſupply his 
Majeſty for that purpoſe. PT 
The ſecond Way is thoſe many Prerogatives 


which the Law hath ſettled in the Crown, and 
made peculiar unto it for the Defence of the 
Kingdom in general. TIES 


The third is the particular Supplies of Money 
for the Defence of the Sea alone in Times of 
Danger, both ordinary and. extraordinary, the 
Thing principally intended in the Writ. Theſe, 
my Lord, will be the Materials, whereupon af- 
terwards I ſhall ſtate the Queſtion, 


In 


in 


* 
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In that of Tenure, I ſhall begin with the 

rvice, and thoſe which tend immediately to 
Action in Times of War. 8 
The Kings of this Realm, as they are the 
Head of the Common- wealth in General, ſo 
are they the Head and Root from whence all 
Tenures ſpring; for as our Books agree, all the 
Lands within the Realm are held mediately or 
immediately of the Crown. As therefore the 
Law hath appropriated the Defence of the 
Kingdom to the Kings thereof, ſo hath it, as one 


of the principal Ways for effecting thereof, 


truſted them with the Reſervation of ſuch Te- 


nures, as might ſerve for that Purpoſe. 


Amongſt which, intending firſt to ſpeak of 
Land-Service, I will begin with the Tenures of 
Knights- Service; every. Man that holds by this 


Service, from a whole Knight's Fee to any part 


thereof, ought to find a Man compleatly armed 
for the War. Neicher doth the finding of Arms 


ſatisſie this Tenure, for he that holds by a whole 
' Knight's Fee, ought tobe forty Days in the Ser- 
vice; and he that holds by a Moiety of a 


Knight's Fee twenty Days ; and fo in proporti- 
on in the Books of the Knight's Fee of Hen. the 
Second, Ed. the Firſt, and Hen. the Sixth's times 
in the Exchequer it appears, that there were ma- 


ny thouſand Knight's Fees held of the Crown. 
And in the red Book it is ſaid, that it was in 
ore omnium, that in the Conqueror's time there 


were thirty Thouſand held of him, ſome ſince 


have computed them to threeſcore Thouſand, 


which perhaps may be with the Addition of 


1 thoſe that were held of common Perſons which 
are not of thoſe upon which I ſhall inſiſt. 


But it may be objected, that in Reſpect that 


. theſe Services are reſerved by the King, that 


therefore they were not inſtituted only for the 


Defence of the Realm, but may be exacted for 


foreign Wars, or other where for his Majeſty's 


peculiar Service, as he ſhall think fit, which may 


be inferred both from the Name which our old 
Books and Deeds ſtiles this Service by, when due 
to the Crown, that i;, Forinſecum ſervitium ; and 


| Secondly, from the Uſe thereof, it having been 
performed in Normandy, Gaſcayne, Tbolouſe, and 


Treland, as appears by the Red Book, and many 


Caſes put together in the Inſtitutes in the Chap- 


ter of Here... 8 
To the felt Objection of the Name, the An- 


ſwer is clear; for anciently, when thoſe that 
held immediately of: the Crown by this Service - 
did infeoff others of the Land fo held, deſiring 

to free themſelves of the Burthen of this Service, 


- beſides the Service which they reſerved to them- 


_ ſelves ; they likewiſe commonly in the Con- 


veyance, made Proviſion for their own acquit- 


tal againſt the King, and the Feoffee took the 
whole Burthen thereof upon himſelf ; and there- 


fore in the Book of Knights Fees of Hen. the 
Second's time, in ſo many hundred Certificates 
of thoſe that held immediately of the King 
William London of Wilts certifies thus; Quod nul- 


| Jum Militem babeo Feofatum ſed, debeo defendere feo- 


dum meum per ſervitium Corporis mei; of this Na- 
ture are 1 or four others. All the reſt after 


© certifies, by how many Knights Fees he holds, 


then likewiſe he certifies that Defendit, & c. of 


| the King by ſuch and ſuch Milites Feofaros. And 
in theſe Deeds of Feoffment after the Reſerya- 


tion to the Feoffor, was this Clauſe ; & fatiend* 
inde, ſometimes; Forinſecum ſervitium, ſometimes 
Regale fervitium, Bradt. lib. 2, fol. 36, 37; and 
Fleta, Lib. 3. cap. 14, faith that it is called Regale 
ſervitium, quia eſt ſervitium Domini Regis ; and by 
them Regale ſervitium, and ſervitium Domini Re- 
75 are all one and the ſame thing; to that there- 
ore I ſhall need to give no further Anſwer. By 
the ſame Authors it is called Forinſecam, quia ca- 
pitur foris ſive extra ſervitium, quod fit Domino Ca- 
pitali, and that is the meaning, of the Word, and 
that it is called Forinſecum, in regard the Service 
is to be done Foris, that is out of the Kingdom, 
is cleared to your Lordſhips by theſe Caſes, 
P* 49. Hen. 3. Com. 31. Ed. 1. Rot. 32. Dorſ. 
Com. Hill. 33. Ed. 1. Rot. 52. Dorſ. Cornage, 
which we know is to wind a Horn within the 
Realm, in all thofe three Caſes is called ſervi- 
tium Forinſecum Domini Regis Cornagij ; and Ca- 
ſtleguard in the County. of Northumberland, at 
the Caſtle of Bamburgh, called Forinſecum ſerviti- 
um Domini Regi. „ . 
To the Second Part of this Objection, that 
this Service hath been often performed beyond 
Sea; for the preſent I ſhall give Anſwer there- 
unto but in Part, by telling your Lordſhips with- 
out making Proof thereof, that Eſcuage, which 
is all the Penalty that lies upon the Tenent for 
his Default, cannot be aſſeſſed but in Parlia- 
ment; which, if it be ſo, proves that the King 
cannot command this Service, otherwiſe than 
for the Good and Defence of the Realm, in re- 
gird that if it be otherwiſe, no Eſcuage can be 
aſſeſſed without conſent in Parliament; which 
by intendment, according to the good the King= _ 
dom is likely to receive by the Service, will pro- 
portionably leſſen or increaſe the Eſcuage. 

My Lords, That this Service was inſtituted for 
the Defence of the Realm, appears by the care 
the Law hath always taken for the Increaſe and 
Preſervation of theſe Services; ſo that if the 

Lord purchaſe part of the Land, yet the whole 
Service remains, which being entire, and to be 
done by the Body of a Man; in that of being 
a Steward or Bailiff, or other private Service, 
makes an Extinguiſhment of the whole. The 
Authorities in Point are many ; the Statute of 
Mortmaine 7 Ed. x, the Miſchief by conveying 
Lands to Houſes of Religion is there expreſſed 
to be, 2ucd ſervitia que ex bujuſmodifeodss deben- 
tur & que ad defenſionem Regni ab initio proviſa fu- 
erunt indebite ſubtrahantur ; and beſides the Decla- 
ration that they are for the Defence of the 
Realm, that Stacute likewiſe promiſes for the In- 
creaſe of them; for if the Lord enters not within 
a Year and a Day after the Feoffment, the King 
is to enter; and as the Words of the Statute are 
alios inde Feoffavimms per certa ſervitia nobis inde ad 
defenſionem Regni noſtri facienda; the words are 
' obſervable, per ſervitia nobzs inde facienda; for 
though the Service be to be done to the King, 
it is to be done ad defenſiomem Regni. This ex- 
Plains the Charter of Henry the Firſt, inrolled 
inthe Red Book in the Exchequer, and cited in 
Math. Pars, in the firſt Leaf of Hen. the Firſt's 
Reign ; where the King frees Knights-Service 
Lands from all Gelds and Taxes ; that being 
eaſed of this Burthen, opti C parati ſint ad Serviti- 
um meum & ad defenſionem Regni mei. In the Black- 
Book in the Exchecquer, Fo. 3, Scutage is thus de- 
VVV! | fined, 
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fined, ut inveniente in Regnum boſtiummachinatione, 
it is then due; See Bratjon in his Second Book 
Fol. 36, and 37, that they are fo, Propter exerci- 
tum & Patriz tuitiontm, and to be perform'd cer- 
tu temporibus cum caſms & neceſſitas evenerit. Bract. 
fo. 162. Les Fees de chartre fuerunt pur vrans ad di- 
fence de notre Realme, the Books are expreſs the 
35 Hen. 6. 41. 8 R. fo. 105. Talbott's Caſe 6 Rep. 
fe. 2. Bruerton's Caſe, Inſtitut. pl. 103. Co. Preface 
to the 9th Report, ES | 

For the further clearing of what is ſaid alrea- 
dy, and what I am to add it is obſervable, that 
theſe Services are not created ex proviſione bo- 
minum, but ex proviſione legs; for as it is in 
3 ; Hen. 6, 7. and 6th Rep. fo. 7. Wheeler's Cale : 
If the King grants Land without reſerving any 


Service at all, or ab/que aliquo inde reddendo, the 


Patentee ſhall hold the Land by Knights-Service 
in Capite. The Book of 24 Ed. 3. 65. Stamford 
Prerogat. fo 10. Inſtitut. Pl. 73, it's ſaid, the firſt 
Kings of this Realm had all the Lands of it in 
their own Hands, which appears likewiſe by 


this, that all the Lands within the Kingdom 


are held mediately or immediately of the 
Crown. In the transferring of theſe Lands to 
the ſeveral Inhabitants, we ſee, by the Caſes 
before cited, that the Care and Proviſion of the 


Law was, that all ſhould by Tenure of the 
Crown be made liable to the Defence of the 
Kingdom. I ſhall briefly therefore ſhew how 


the Kings of this Realm have executed che Truſt 


for the Defence both of Land and Sea. 


And firſt, a little further to proſecute the 


Land- Service, becauſe the Tenure by Knights- 
Service ties the Tenent only to forty Days Ser- 


vice, and that for the Defence of the Realm 


only in general, they therefore reſerved diverſe 


other Tenures for particular and certain Ser- 
vices; as Grand Serjeancies, ſome whereof,as in 
the Inſtitutes, fo. 106. is obſerved were for Ser- 
vice of Honor in times of Peace; and ſome 


for Military Service, of which laſt ſort, as ap- 
pears in the Book of Serjancies in the Exchequer, 


and many Rolls of them in the Tally-Office were 
very many; ſome whereof were to carry the 
King's Banner, ſome to ſummons the Tenents 
ad exercitum, ſome to be of the Vanguard, ſome of 
the Rear; ſome to ſerve in Vales, ſome in Scot- 


land, ſome infra quatuor maria, ſome infra Cin- 


que Portus Angliz ; of theſe are Services of all 
torts neceſſary for an Army, and in reſpe& of 
the multitude of theſe Military Serjancies over 


others as forgetting them; Brit. fo. 164. in his 
Definition of Grand- Serjeancy, ſaith, that they 


are Pur defence del Roylme, and Feta lib. 3. cap. 16. 


Magna Serjencia Regem tantum reſpiciunt & Patrie 
defenſionem. Beſides the Grand Serjancies, of this 


Nature likewiſe are the tenure of Cornage, to 
give warning of the Enemies coming into the 
Kingdom, and the tenures by Caftle- Gard: Theſe 
by Littleton were eleven Thouſand to defend the 
Caftles when the Enemy enters the Realm, 
within Forts and Bulwarks of the Realm; Mr. 
Cambden p. 515. obſerves, there were 1115 in 


Henry the Second's time, whereof a great part, 
and eſpecially ſuch as were upon the Sea-Coaſts 


and Frontiers of Scotland and Wales, the Places 
of greateſt danger were the Kings. And beſides 
theſe Grand-Serjancies that were to be per- 


 form'd by the Bodies of Men, there are Petty- 


Serjancies for finding of Armour of all ſorts fot 
the War. 5 | ITY 55 
My Lords, That the former Kings did exe« 
cute this Power of Tenures fot the Defence of 
the Realm, according to the Truſt the Law re- 
poſed in them, appears further in this; that in 
the Places of greateſt Danger, there ever were 
moſt of them. All along the Sea-Coafts of Rent 
and Suſſex, neareſt of all others to France, are 
the Cinque-Ports, who for their Sea-Serviee 


have all the Juriſdiction within themſelves, that 
the Inhabitants for weakening theſe Parts, might 


not be compelled to travel out of them for any 
Matters of Juftice, and divers other Privileges ; 
both to invite the People to live there, and to 


incourage them to the Defence of thoſe Parts. 


And Dover Caſtle, the Key of the Kingdom, as of 
greateſt Conſequence, ſo hath it two hundred 


Tenures by Caſtle. Gard, wanting very few; beſides 
divers Tenures for the repairing of the Caſtle, 


which appears by the Record called the Quire 


of Dover remaining in the Exchequer ; which that 
it is a Record, and determines the Service of the 
Cinque-Ports, as DomeſJay- Book doth the Tenures 

of ancient Demeaſn, appears in Comm 27 Ed. I. 


Rot. 35. and by another Record added to that 


Quire of Dover, 20 Ed. 4. it likewiſe appears, 


that in the time of War the King is to maintain 


in that Caſtle, one thouſand Foot, and one hun- 


dred Horſe. Next to come to the Borders of 


Scotland, there we find the Franchiſement of 
the Biſhoprick of Durham, inſtituted likewiſe 


for that Purpoſe, for the Defence of thoſe Parts, 


which William the Conqueror as Malmſ. fo. 157. 
obſerves, firſt made a County Palatine, and 


Walther Biſhop thereof, ducem pariter & Epiſco- 


pum ut refrenaret Rebellionem Gentzs gladio, & refor- 


maret mores eli quo; and beſides all this, in all the 


Counties of Cumberland, Northumberland, and 


Weſtmorland, are more ſuch Tenures for the De- 


fence of the Realm, than in any of the Inland 
Counties, and thoſe likewiſe moſt proper for 

Bodies; Comm Pa. 3 1 Ed. 1. Rot. 32. —lts there 
found by Inquiſition returned into the Exchequer 
out of Parliament, that every Lord of a Town, 


within the County of Northumberland held by 


Cornage when the Scots entred the Realm. 


Mr. Cambden in his Britannia, pag. 794, and 799, 


mentioning the great Number of Petty-Baro- 
nies and Caftles all along thoſe Marches, which 


Brit. fol. 87, and Inſtit. fol. 73. ſay were inſtitu- 


ted for the Defence of the Realm; obſerves 
here likewiſe the Policy of the Law, and like- 


wiſe in the many Serjancies there in advanceing 


of the King's Army, to be of the Vanguard; 
and in the Retreat in the Rear, thoſe People 
beſt knowing the Ways and Pallages of the 


Country. | 


Whence, my Lords, when we come to the Mar- 


ches of Wales, there we find another County 


Palatine, I mean that of Cheſter, and the Care of 


Cheſter and his Barons to oppoſe the Welſh In- 
vaſions upon theſe Marches ; beſides, the like 
Services, as upon the Borders of Scotland, 


there were likewiſe many Lords Marchers of 
ſeveral Baronies, who had Adminiſtration of all 
Juſtice within themſelves, ſecundum legem Mar- 


chiz, and for their Service, to be done againſt the 
Welſh, they had two ſpecial Privileges, that is, 
the third Penny of all the Spcils in the War, as 

2 5 a 


nem terre vel maris. 
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was adjudged in Parliament, the 20 Ed I. Banc. 


Rigs Ror. 1 23. in that great Caſe between the 
Earls of Gloceſter and Hereford, and in the Par- 
liament Book, 20 Ed. I. And, Secondly, all the 
Priſoners that they took in the Wars, per 
conſuttudinew Marchiz, belonged to the Takers of 


them. Trin. 25 Ed. I. Rot. 28. Co. Roger de 


Kownwell, in part ibu Montgomery, in guerra Wal- 
liz, 23 Ed. I. had taken three Welſh Priſoners, 
and decauſe, by the King's Command, they 
wete releaſed of their Impriſonment it is there 


adjudged, that the King ſhould pay him Fort 


Pounds in Recompenſe thereof. And ſo 
it was adjudged. Com. Hill. 25 Ed. I. Rot. 1 I. 


5 | ; 5 | 
My Lords, His Majeſty is in the actual Poſ- 


ſeſſion of theſe Military Services, by taking the 


Profits of Wards, Marriages, Releaſes, Licenſes, 
Forfeicures for Alienations, and primer ſeiſin, as 
Fruits of them. 5 9 5 
That the Profits of Wards and Marriages are 
to be ſpent in Wars, for the Defence of the 


Realm as well as for the bringing up the Ward, 


the Books are, 35. Hen. 6. 41. Britt. 162, That 
the King receives the Profits becauſe he is not 


able to do the Service. If the King's Ward was 
within Age, when the Tenents were ſummoned 
ad exercitum, he paid no Eſcuage, as is adjudg- 


ed, M. 20 Ed. I. Rot. 9. & 20, Comm and 


A. 23 Ed. I. Br. irrot. So it is for Reliefs and 


Licenſes, and Forfeitures of Alienation of the 


King's Tenent without his Conſent might not 
be altered; and for primer Seiſin, the King was 
to receive the Profits till the Tenent, by his 

Homage, had aſſured the King of his Service; 
the Summons always commanding him to be at 
the Place of Rendezvous, in fide & bomagio qui- 
bus mobs tenemini, All theſe things being but 

Fruits that 

vices. 


fall from theſe Military Ser- 


My Lords, Now to come to the Sea- Service, the 


Care and Execution of this Truſt by Tenures, 


was extended likewiſe to the Defence of the Sea. 


The Town of Lews in Suſſex, holds by this Ser- 
vice, quod fi Rex ad mare cuſtodiend ſuos mittere volu- 


He, they paid ſo much Money, & bos babebant qui 


in navibus arma cuſtodiebant. This, my Lords, in 
 Doomeſday-Rook, in Colcheſter every Houſe to pay 


6 d. per ann. ad victum Soldior Regu, ad expeditio- 
Warwick, Si Rex per mare 
contra hoſtes ibat, the Town was to find four 


Boatſwains. Salisbwry, then to pay ſo much 


Money, ad paſcendum Beſtecorle Domini Regis, 
which, as Florentius explains the Word, Miniſte- 


ros Nauticos. Gloceſter, and other Places, ſuch a 
Weight of Iron, and Claves navium Regs. 
thers, to find Horſes to carry Armour and 
Weapons to the Ships. My Lords, Of this 
Nature are many in that Book, which -parti- 
culary to mention, to gain Time, I will omit. 

That the Tenures of this kind after the Con- 


queror's Time, continued in Uſe, and were 
well known, appears by the Regiſter, fo. 2. 


where, amongſt other Services, is this of Ship- 


ping alſo inſtanced in theſe Words; Quod clamat 
tenere de nobis per liberum ſervitium inveniendi nobu 
quinque Naves per annual Ser vitium. In the Iter- 


Roll of Eſex, 13 Ed. I. Rot. 7. it is preſented. 
that the Town of Malden tenet per Serj anciam in- 


veniendi unam navem quandocunque Rex neceſſe ba- 


O 


3 3 
Buerit ire vel mittere propter negotium Regni. And 
from the Time they came to the Place of their 
Rendezvous, to ſtay in the Service forty Days, 
ſumptibas propriis. And being there preſented, 
that they made Default at the Welſh War they 
plead they had no Summons. 

So, my Lords, in the Book of Serjancies of 
Edward the Firſt's Time, in Kent, the Town of 
Killingborne is to find one Ship; and in the 
County of Berks, Fulke Caudry holds the Mannor 
of Padworth, per ſerjanciam inveniends ſervientem 
to perform ez Bract. 20. 8 Ed. II. 


Kot. 40. William Dier, in the County of Suſe, 


to find a certain Proportion of Cordage. [ter 
Kancie, 21 Ed. I. Rot. 46. Solomon de Campi holds 
per ſergianciam tenendi Caput Domini Regis, when he 
is at Sea, /f neceſſe fuerit, and ſo Rot. 30. another 
in the ſame Iter Roll. The Cinque Ports and their 
Members are to find twenty Men, a Maſter, hene 
armatos & bene ariatos, from the Time that they 
come to their Rendezvous, they are to continue 
in the Service Fifteen Days, at their ownCharge, 
and afterwards fo long as the King pleaſeth, buc 
after the Fifteen Days, the King is to pay the 
Maſter 64. a Day, and the reſt 3d. a Day for 
their Wages :; This Service appears by the Re- 
cord of the Quire of Dover beforemention'd, 
and the Patent Roll. 7 Hen. VII. both which 
Records imply, that this Service of theirs can- 
not be exacted,otherwiſe than for the Defence of 
the Sea, for it cannot be demanded but once 
ina Year, nor then neither, nj/# neceſſe fuerit. 
Parl. Pet. 1 Ed. III. Rot. 4. the Barons of the 
Ports, in Conſideration of this Sea - Service, 
pray a Confirmation of their Liberties, pro ſal- 
vatione dicti Navigii & Regni, and commonly 
when the Land-Service was ſummoned, theſe 

were likewiſe ſummoned to the ſame Service at 
Sea, as appears by the cloſe Rolls, 28 Ed. IJ. 
M. 15. 31 Ed. I. and 34 Ed. 1. M. 15, 16. In all 
which Years the Land-Service was ſummoned 
for Scotland, and the Summons both for the one 
and the other, run in the ſame Words, com- 
manding them to be at the Place, cum toto ſervi- 
tio weſtro quod nobys debetis, which ſhews it to be a 

Service by Tenure. That theſe Services of 
theirs, are for the Defence of the Realm, and 
likewiſe, that there are many other of the like 


Nature, beſides theſe, which, by a ſuperficial 


Reading of two or three Iter-Rolls, I have 
cited, appears by the Parliament Roll, 13 Ed III. 
pars 1. M. 11. where is declared in theſe Words, 
That the Cirque Ports and other great Towns 
and Havens are franchiſed, pur eſtre & mure inter 
nows & Aliens, if it ſhall fall out that they ſhall 
endeavour, notre enter & »fſay & ſunt tenus à ceo 
faire. My Lords, a fuller Declaration than this 
there cannot be, that both the Ports, and Havens, 
and Sea- Towns, are bound to the Service of 
Shipping, for the extraordinary Defence of the 
Realm, as well as the ordinary. I have now 


done with the Service in kind, and becauſe theſe 


which immediately tend to action alone, were 


not ſufficient to defend the Realm: And this in 


the Frame and firſt Conſtitution of the Com- 
mon-wealth, being foreſeen, and that the Land, 
or Fundus Regni, the moſt viſible and conſtant 
Supplier of our Wants, was beft able to ſupply 
this likewiſe ;_ therefore beſides them, there 
were diverſe other Tenures created for that 

| ; | Purpoſe, 


r 
3 . 


him de bault & de baſs. 
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Purpoſe, thoſe which I am next to ſpeak of, are 


ſuch as ſupply his Majeſty with Money for that 


Purpoſe. PV | 3 

In the Black Book in the Exchecquer, lib. I. 
cap. J. it is ſaid, that in particular Regni fatu 
ad ftipendia & donativa Militum & alia meceſſaria 
& caſtellis, and other Lands in quibus agricultura 
non exercebatur pecunia numerata ſucceſſebat. It 
might from hence be colourably inferr'd, that 
in reſpect ex proviſione Legu, upon the King's 
paſting of Lands, a Tenure for Knight's Service 
for the Defence of the Realmi was to be reſerved, 


that in caſe upon ſuch Grants, Rents only, without 


any ſuch Tenure, were reſerved, that yet that 
Money ſhould be imploy'd for Soldiers Wages, 
and other neceſſary Aﬀairs of the Common- 
Wealth, ad ſtipendia Militum & alia neceſſaria, 


but not to preis this further. It is plain, That 


all Men within the Kingdom were not equally 
inheritable, either to the Body or Propriety of 
Lands or Goods, but that there are Degrees 
and Ranks, and each differing from other in all 


theſe. Fire, Villains. Secondly, Freeholders, 


either by Knights Service, or Free Soccage. 
Thirdly, Tenents of ancient Demeſne, and that 
held by Burgage within Cities and Burrough- 
Towns. | 5 | : 
Firſt, For the Villain, we know, that as to his 
Lord he had Freedom in neither, in reſpec of 


his Body, he could not ire qua voluit; but 


the Lord, at his Will might impriſon him, and 
in reſpect of his Land and Goods he might tax 


Secondly, The Freeholders, the greateſt Part 
of the Realm always had an abſolute Freedom 
Fe,, | Io 

The third Sort, and thoſe are the Tenents in 
Ancient Demeſne and Burgers, they had an ab- 
ſolute Freedom in their Perſons, but qualified 
in the other of Property not taxable at the 


Will, as Villains, but for the Defence and 
other neceſſary Affairs of the Realm, they 


might be taxed without Conſent in Parlia- 
ment. - My Lords, That theſe had a divided 
Eſtate from other Free Tenents, is clear. And 
firſt, for Tenents in Ancient Demeſne ; It is to 


be queſtioned whether ſuch Land be Ancient 


Demeſne, Yea or no, the Iſſue is in theſe 


Words, whether ic beancient Demeine or Frank 
Fee. By this it appeareth they have not a 


frank and free Eſtate as the others have, as all 
our Books agree, they have no Vote in Parlia- 
ment, for they have no Voice in the Election of 
Knights, nor pay to the Expences of the Knights 
that ſerve in Parliament, nor Soldiers granted 
in Parliament, Na. Breu. 79. and 14. it is often 
diſputed in our Book, whether Acts of Parlia- 
ment extend to them unleſs they be eſpecially 
named ; neither can they ſue at Common-Law 
ior any thing that concerns the Freehold, but 
only by a Writ of Right cloſe within themſelves. 
And therefore Bra#on, fo. 209. calls them villa- 
nos Privilegiates. The ſame it is of Burgeſſes 
wichin Cities and Burroughs, and therefore the 
Statute of Merton, makes it. a Diſparagement 
for the Lord to marry his Ward, villans & alis 
ſicut Burgenſibus, Na. Br. 7. and other Books. No 
Aſſizes will lye for ſuch Lands, but they are im- 
pleadable without Original Writ, by a Bill of 
freſh Force, and as a Chattel, they may deviſe 


their Land. By the Statute 1 Ed. II. Je wilitibus; 
for ſuch Land and Ancient Demeſne, no Man 
is compellable to take the Order of Knighthood. 
Much more might be brought in Proof of this, 
which I omit. ES 1 7 
My Lords, all our Books agree, the Tenents 
in Ancient Demeſne, were to plow and ma- 
nure the King's Lands, being his Demeſne. 
In a Manuſcript that I have ſeen, ' the Author 
ſaich, that he hath an ancient Manuſcript which 
ſaich, © That the Corn, and other Victuals, 
« ariſing hereby, was to ſtore the King's Gar- 

riſons and Caſtles, and conſidering the Num- 


- 


c 


* 


Thouſand of them in the King's Hand, at 


and that thoſe Mannors, for the moſt part 
are great, and the greateſt Part of the Soc- 
cage-Tenures, till Henry the Second's Time, 
as appears by the Black Book, lib. I. cap. 23. 
were to find Victuals of all Sorts, in kind, for 
the Proviſion of the King's Houſhold, and 


cc 


have uot ſeen the Manuſcript, I will inſiſt no 
more upon it. 


That for which theſe, and the Tenures of 
Burgage, in the King's Cities and Burroughs, 


were mentioned in the raiſing of Monies for 


the neceſſary Affairs of the State; that theſe 


were anciently talliable without their Conſent 
in Parliament, is ſo plain and frequent in the 


Exobecq er Rolls, as that I intend to cite nothing 


in Proof thereof, it will be admitted by them 


that argue on the other Side. That which 1 
ſhall endeavour to prove is, That theſe were not 
Talliable at the King's Will and Pleaſure, but 
only for the Defence and other Neceſſities of 
State, Na. Br. fo. 15. 49 Ed. III. 22. They be 


* 


not Talliable, de bault & baſs, as Villains are, 


and therefore Bracton, fo. 209. calls them vill 
nos Privilegiatos, lib. Parl. fo. 112. falliare & ra- 


tionabile auxilium dare pro neceſſitate. Na. Br. 14. 


talliable 2 grand Cauſe. Rot. Parl. 6 Ed. III. 
Commiſſions to tax Cities and Burroughs, and 
ancient Demeſne, upon Petitions of the Com- 


mons revoked, and Writs in due Form to be 
ſent, and for the Time to come, the King ſhall 


not aſſeſs, but in ſuch a Manner, come ad eſtre 


fait en temps de ſeux Anceſtors & come il denera pur 


reaſon. The Occaſion not requiring it I ſhall ſay 


nothing of it, when theſe Taxes were diſuſed. : 


My Lords, I have now done with the Tenures, 


the firſt Way whereby the Law hath provided 


for the Safety of this Realm, which of chem- 


ſelves not enabling the King's intruſted there- 
withal, ſufficiently to do it; The Law there- 
fore, beſides the Honours, Caſtles, Mannors, 


and other conſtant Revenues of the Crown, 


for the Supportation of the ordinary Charges, 
thereof, hath appointed unto it divers Preroga- 


tives, for the Extraordinary, and for this of the 
Defence of the Realm, as one of the chieſeſt 
'of them ; theſe Prerogatives then have an 


Influence into the States of all the Subjects 


in the Realm and are fo many, that to gain 
Time, I will omit to mention any of them. 


- That 


ber of thoſe Garriſons, there being above a 


the Conqueſt, as appears by Doomeſday-Book, 


were in his Time turned into Rents.” Al- 
though this may ſeem probable, yet becauſe 1 


ap 


5 ö : TI» LP © SR PTE 
8 30 3 * * 4 FATS. er 

8 2 

* 


9 2 


SE 
— i 


$ RS 2 
. 1 Tar” pert 
r 
3 3 R 
„ * *> Feat) - mg 
Spe 7 „ 
"6 * n 


2 


We WT > EIS 


2 


N 


. I Suits > 
. * 
a 


The Tryal of JoHN HAMBDEN, Eſq; 25 


That which I will inſiſt upon, will be to 
ove, that the Things coming to the Crown 


- by this Prerogative way, are to be imployed for 


the Defence, and other publick Affairs of the 
Realm. Ks | 

In his Majeſty there is a double Capacity, 
Natural and Politick. All his Prerogatives are 


Fare Coronæ, and of all ſuch Things he is ſeiſed 


ure Coronæ; and therefore, as in other Corpo- 
rations, ſach Things are Patrimoni a & bona pub- 
lica, to be imploy ed for the common Good, ſo 


likewiſe by the ſame Reaſon here. The Rea- 


ſon why the King hath Treaſure Trove, and 


- Gold and Silver Mines in the Earth in the Caſe 


of Mines, is declared to be, becauſe the King 
is hereby to defend the Kingdom, and in the 
Inſtitut. in the Title of Soccage fo. 28. 137. the 
reaſon of many of the reſt, Quia theſaurus Regis 
eſt fundamentum belli & Firmamentum Pact ; this I 


conceive to be the Reaſon, that by the Statute 
14 Ed. 3. cap. 1. Eſcheats, Wardſhips, Cuſtoms 


and Profits ariſing of the Realm of England, 
ſhould be declared to be ſpent for the Safeguard 
of the Realm, more than the Profits of the 
Kings Mannors and Lands, and of the Diffe- 
rence made in the Comm M. 3. Rich. 2. London, 
between Rectas promiſſiones Regni, which by the 
Advice of the Lords of the Council, were to 
be ſpent in the Houſhold; and the other Pro- 
fits of the Crown to be ſpent Circa ſalvationem 
& 8 75 Regni. In the Parliament Roll 
6 Rich. 


Wards, Marriages, Releaſes, Eſcheats, Forfei- 


tures, and other Profits of the Crown, may be 


kept to be ſpent upon the Wars for the Defence 
of the Kingdom; which ſheweth, that there 


was always a Difference made between the 


Profits ariſing of the Kings Mannors and Lands, 


and that which roſe by the Prerogative; caſual 


and accidental Ways. My Lords, I have now 


done with theſe. 


The third Way the Law hath provided for the 
Defence of the Kingdom, is particular Sup- 


| plies of Money for the Defence of the Sea alone 


in times of Danger, both ordinary and extra- 
ordinary ; for beſides the Supplies of Money 
before mentioned, which are to be imployed 
for the Good and Defence of the Realm in Gene- 


ral, as in the other Caſes where the Law putteth 
the King to any particular Charge for the Pro- 
tection of the Subject, it always inables him 


thereunto, and yields him particular Supplies of 


Money for the Maintenance of the Charge. 
So here the Courts of Juſtice for the Preſerva- 


tion of us in our Rights, are ſupported at his 


Charge ; and that is the Reaſon why he hath all 


Fines and Amerciaments, the Goods of Out- 
Law'd Men in perſonal Actions, Bra&. Lib. 3. 
cap. I 3. fol. 129, and Fines for purchaſing of Ori- 

inal Writs, & pro licentijs concordandi, which in 

uppoſition of Law, are paid for not proceed- 
ing,and troubling the Court without Cauſe. The 
King's Juſtices who are maintained in their 


Places at the King's Charge, theſe are the 
vectigal Fuſticiar. The Defence of the Realm 
extends it ſelf to many Particulars of the 
Church, and of Religion; and therefore in 
the Summons of Parliament, the Cauſe of the 
_ calling the Parliament is always declared to be 


N. 42. the Commons petition that the 
King will live of his own Revenues, and that 


Pro defenſione Ecclefie Angliæ in particular, as well 
as Totius Regni. His Majeſty therefore hath the 
Temporalties of Biſhopricks, Sed: vacante, a great 
Prerogative, and that which Patrons have not ; 
with an Addition of the Firſt-Fruits and Tenths 
of them, and all other Eccleſiaſtical Promoti- 
ons and Benefices in Henry the Eighth's time, 
and likewiſe the Tythes of all Lands which lies 
not within any Pariſh. | 

For Defence of the Land alone, beſides thoſe 
Military Services before mentioned, the Profits 
of Wardsand Marriages, which as I have read, no 
other Chriſtian Prince hath as a Fruit of them, 
or received for that purpoſe. So it is for the 
Sea in Rot. Sco. 10. Ed. 3. M. 16. it is ſaid that 
the King and his Anceſtors are Domini Mars 


Anglicani & Defenſores contra hoſtium ind ſi nes ante 


boc tempus exiſtentes; for the ſupporting of this 
Charge therefore, they have not only had the 
Grand Cuſtoms of the Mark and Demy- Mark 
upon the Wool, Wool-Fels and Leather, and 
the Priſage; that is, one Tun of Wine before 
the Maſt, and another abaft the Maſt of every 
Ship, which were even due by the Common 
Law, as appears by the Book of my Lord Dyer, 
I Eliz. 165, and Sir foby Davies Reports, fo. 8, 
9, and implyed by Mag. Char. cap. 30, that 
Merchants may per Refas & antiquas Conſuetudi- 
nes; but likewiſe divers other Things were after- 


wards granted by Act of Parliament in Additi- 


on to them. As Firſt, the Petty-Cuftoms began 
31 Ed. 1, and were made Perpetual by the Sta- 
tute of 27 Ed. 3. cap. 26, and likewiſe divers 
Aids and Subſidies, which are an increaſe of 
Cuſtom upon the Staple Commodities of Wool, 
Wool,-fells, Cc. Leather, and Tonnage upon 
Wines and Poundage, and Increaſe upon all 
other Things either imported or exported, ei- 
ther by Denizens or Aliens. That which in 
this kind was taken by his Majeſty in the ele- 
venth Year of his Reign, when this Writ iſſued 
forth, was three hundred thouſand Pounds and 


upwards. The Aids and Subſidies, and likewiſe 


the Tonnage and Poundage anciently granted 
upon particular occaſions only, and afterwards 
to the late Kings and Queens for their Lives by 
Ac of Parliament; and being now taken by 
his Majeſty, and likewiſe the new Impoſition, 
which altogether makes up the aforeſaid Sum of 
three hundred thouſand Pounds. Of the Lega- 
lity thereof I intend not to ſpeak, for in caſe 
his Majeſty may impoſe upon Merchandize what 
himſelf pleaſeth, there will be leſs Cauſe to 
tax the Inland Counties ; and in caſe he cannot 
do it, it will be ſtrongly preſumed, that he can 
much leſs tax them; the proving theſe two 
Things herein will ſerve my turn: 5 

That his Majeſty de facto takes them, and that 


this judicially appears to your Lordſhips in the 
Court; and Secondly, that theſe and the anci- 


ent Cuſtoms, are for the Defence of the Sea. 
For the Firſt, it was declared by his Majeſty 
in the laſt Parliament, and annexed to the Peti- 
tion of Right as part of it; that his Majeſty 
took them, and could not be without them ; 
whereof he likewiſe deſired the Judges to take 
notice, and that they might ſo do, it is inrolled 
both in this and other the Courts of Meſtminſter- 
Hall. | 9 ö | pion | rm | ; 
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For tht Second, that the Grant of Cuſtoms is 
principally for Protection of Merchants at Sea 
againft the Enemies of the Realm, and Pirates, 
the common Enemies of all Nations, Sir Jobn 


Davies Reports, fo. 9, & 12 ; and that thoſe, and 


likewiſe the Impoſitions are for that purpoſe, was 
held by many of the Judges in the Argument of 
Balls Caſe 7 Fac. in the Exchequer in the Caſe of 
Impoſitions upon Currans, and likewiſe by the 
King's Council, when the ſame Caſe afterwards 
became to be debated in Parliament, and was 


one of the main Reaſons urged by them for the 
Maintenance of that Judgment; that the Aids 


and Subſidies, and likewiſe Tonnage and Poun- 


dage, before they were granted for Life, were 
not only for the Protection of Merchants, and 
the ordinary Defence of the Sea, but alſo for 
the Defence thereof in times of extraordinary 
Danger, and from Invaſion from Enemies, ap- 


pears by the ſeveral Grants of them in the Par- 
tament Rolls, Rot. Par! 1 Rich. Il. pars 2. M. 9, 


27, the Kingdom being in Point to be loſt by 


the Enemies of Spain and France, and divers 
others there mentioned, who made War againſt 
us both at Land and Sea. A Sublidy upon the 
grand Cuſtoms was granted as the Words are, 
pur le difence & reſcous del Kingdome; this was for 


two Years, and Perſons aſſigned to receive and 


expend the Money, Comm Mich. 3 Rich. II. Lon- 


don: William Wallworth and Fobn Philpot Citizens 
of London, appointed the Treaſurers of it, upon 


their Accompt, ſhew the Particulars how this 


Money was expended, circa ſalvationem & de. 
Fenſſonem Regni, and were diſcharged. Rot. Parl. 


2 Rich. II. M. 16, & 17, the ſame Cauſe con- 
tinuing, Enemies intended to blot out the Name 


of the Engliſh from under Heaven, the Subſi- 


die continued for a Year longer; Rot. Parl. 


5 Rich. II. pars 2. M. 14, & 15, Tonnage and 
Poundage granted aſſint pre foit apply ſur ſafegard del 


Mers, and the King at the Petition of the Com- 
mons appoints Receivers. 6 Rich. IL M. 13, the 
Commons complain, that notwithſtanding the 
Grant of Tonnage and Poundage the Sea is 
not kept, and therefore Perſons named and aſ- 
ſigned in Parliament to receive the Money, 
and to do it. 10 Rich. II. M. x, Tonnage and 


Poundage for a Year. 11 Rich. II. A. 6, & 12, 


Tonnage and Poundage and Subſidy for a 
Year. 12 Rich. II. M. 20, both for a Year, 


14 Rich. II. A. 16, both for a Year. 17 Rich. II. 
AI. 12, both for three Years. 20 Rich. II. A. 


28, Subſidy for five Years, and Tonnage and 
Poundage for three Years; 2 Hen. IV. M. 9, 
both for two Years; 6 Hen. IV. M. 9, & 1o, 
both for two Years, upon condition to ceaſe if 
the King before St. Hilary provide not a ſuffi- 
cient Army for the Sea; 8 Hen. IV. A. 9, and 
9 Hen. IV. M. x6, both for two Years for the 
common Commodity and Defence of the Realm; 
13 Hen. IV. M. 10, & 11, for one Year, ſo as 


the ſame be confeſſed to proceed out of their 


own good Will, and not out of Duty; 5 Hen. 
V, for four Years upon many Conditions ; 
1 Hen. VI. M. 9, for two Years $3 Hen. VI. A. 
17, Subſidy for three Years, Tonnage and 


Poundage for one Year; 4 Hen. VI. M. 22. G 


6 Hen. VI. M. 11, for two Years Tonnage and 
Poundage; and 6 s. 8 d. upon every Man with- 
in a Pariſh-Church that hath twenty Nobles, 


and 6 s. 8 d. upon every Knights. Fee held im- 
mediately of the King; 8 Hen. VI. A. 15, Ton- 
nage and Poundage to continue until the next 
Parliament; 9 Hen. VI. M. 14, both, and for two 
Years ; 10 Hen. VI. A. 2 1, for two Years ; 23 Hen. 
VI. M. 16, for four Years, and double upon Stran- 
gers; 27 Hen. VI. M. 20, & 23, for five Years; 


37 Hen. VI. M. 8, & 42, Tonnage and Poun- 


dage firſt granted for Life, and 44. 41, aſſigned 


into the Subjects Hands for three Years for the 


good of the Ses. | 
My Lords, either by the Grant it ſelf of them, 

or by the Declaration of the Cauſe of the calling 

of the Parliament, it appears, that theſe were 


all granted upon extraordinary Occaſions, and 


when they come to be granted for Life, as ap- 
pears by the Rolls and printed Statutes of 12 Ed. 
V. cap. 13, they were not only granted for the 


ordinary Defence of the Realm, and principally 
of the Sea; but likewiſe that the Kings might 


always have in readineſs a Stock of Money. in 


their Hands to wichſtand an Invaſion, as is de- : 


clared by the very words of thoſe Statutes. 
My Lords, his Majeſty is in Poſſeſſion of 
them, and was pleaſed by his - Proclamation, 
printed 1626, declaring the Cauſe of the Diſſo- 
lution of the laſt Parliament, as appears Page 


17, to declare that they were always granted 
to his Progenitors, for the Guarding of the Seas, 
and Safety and Defence of the Realm; and 


Page 18, is graciouſly pleaſed in theſe Words, to 


declare that he doth, and muſt till purſue thoſe 
Ends, and undergo that Charge for which they 
were firſt granted to the Crown; and Page 44, 
that he receives them for the Guarding of the 


Seas, and Defence of the Realm. 


My Lords, I have now done with the Ways 
which I firſt propounded, whereby the Law 
hath provided for the Defence of the Realm. 1 
ſhall add this only, That by the Statute of Min- 
cheſter, which was made in the 13 Ed. I, every 
Man ſecundum ſtatum & facultates, for the words 


of the Statute are according to the quantity of 
his Lands and Goods, is to find Horſe and Ar- 


mour for the Defence of the Realm ; for that the Z 


Statute in this Particular, extends not only to 
the keeping of the Sea, but likewiſe to the De- 
fence againſt Foreigners, is declared inthe Par- 
liament Roll of 3 Rich. II. A. 36; and by the 


Statute of 5 Hen. IV. in the Parliament Roll 


M. 24. not printed, juxta quantitatem terrarum G- 
bonorum, againſt Invaſions each Man is to find 
Armour. And by the Statute 1 Ed. III. cap. 5, 


theſe Men upon ſuddain coming of ſtrange Ene- a 
mies into the Realm, may be compelled to march 
out of their own Counties where they live: 


whether they may be compelled ſo to do with- 


out Wages, 1 ſhall have occaſion afterwards to 


ſpeak ; how far the Statute of Wincbheſter and 
5 Hen. IV. for Arms upon the Statutes of 4, & 5 
Philip. & Marie cap. 2. and 1 Fac. cap. 25. are in 
force, I ſhall not ſpeak.  _ | | 

My Lords, I ſhall now proceed to the ſtat ing 


of the Queſtion, Bracton, in the Beginning of 


his Book ſaith, That in Rege neceſſaria ſunt bæc 
duo, Arma & Leges, quibus utrumque tempus Bello, am 

Pacis recte poſſit gubernare. Glanvill, in the Be- 
ginning of his 5 


efſe decorar”; 


ook, faith, Reg M ajeſtatem 
Armis contra 5 ſivi regnoque inſurgentes opporter 
is Majeſty, as he is Lord of Sea and 
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Land, ſo by that which hath been ſaid, it appears 
that he is armed for the Defence of both. 
My Lords, The Reaſons in the Writ, as they 
are weighty, ſo from theſe known Supplies, 
whereby the Law hath provided for the Safety 
of the Realm, they will all of them be confeſſed ; 
and yet thereby receive Anſwer, and that the 
Law hath foreſeen and provided the Supplies 
accordingly without the Way in the Writ. | 
Firſt, The Command in the Wrie being 
fide & legiancia quibus nobis tenemini, its thence 
inferred, that each Subject's Allegiance binds 
him to contribute to the Defence of the Realm, 
In the old Cuſtoms of Normandy, cap. 43, Al- 
legiance binds ad concilii & auxilii adjumentum; 


this tho” it be principally performed by the Par- 
liament, both in Advices and Aids, yet befides 


theſe extraordinary, by that which hath been 
ſaid, we ſee both by the Tenures in' kind, 
and Pecuniary Supplies, that without the Aſſi- 


Nance thereof, our Perſons, Lands, and Goods, 


by his Majefty's Command alone, are made 
Contributary thereunto, and that in a large 
Proportion. Secondly, The Rule whereby this 


Contribution muſt be regulated, as in the Writ, 


ſecundum ſtatum &. Facultates, that likewiſe is fa- 
cisfied, and that both for Sea and Land. ae 
For Land, in Caſe either the Statute of Vin- 
cheſter, or 5 Hen. IV, be on foot, then in Words 
that of finding Arms, juxta quantitatem terrarum 
& bonorum. So, Secondly, in reſpe& of the Te- 


nures, by Knights Service, by the Wards, Mar- 


riages and Reliefs; theſe, I confeſs, concern 
the Tenent only, but thoſe other Tenures in 
Capite and Grand Serfeancy, theſe concern all 


others, in reſpe& of the Licenſes, of Alienation, 
and of the Wardſhips of Lands, held of other 
Lords, and that all the Tenents are become 
hereby wardable. And, Thirdly, in reſpect of 
the Prerogatives before mentioned, 


or the 
greater the Subjects Eſtate is, the greater Influ- 
ence they have into it, and proportionably raiſe 


more profit out of it | 
In reſpect of the Sea, This is fo by the Cu- 
ſtoms, Aids, Subſidies, Tonnage and Poundage, 
before · mentioned; for the Charge of theſe is not 
born by the Merchants alone, only” each Subject 


within the Kingdom, and that 
&- Facultates ſu as. 

For, Firſt, in reſpe& of the Export; The 
greater the Eſtate, the more Wool and Wool- 


ſecundum ſtatum 


| Fells, and Leather, Lead, and other Commo- 
_ dities, if that be done by the Owner, he bears 
the immediate Charge; if by the Merchant, ac- 
_ cording to that Proportion is his Abatement in 


Price unto the Owner. So it is for Goods im- 


ported, For the greater the Eſtate and Means 
of Livelihood are, the more each Perſon buys 


of theſe and at a dearer Rate. This is cleared by 


the Petition of the Commons in Parliament 


in the 22d Year of Ed. III. Rot. 22. M. 41, that 
the Merchants had granted to the King Forty 
Shillings upon a Sack of Wool, en charge del 
people & nemy des Marchants, And by the Statute 
36 Ed. IIL cap. 11. that no Subſidy or Charge 
be granted to the King, by the Marchants, up- 
on Wool, without aſſent in Parliament 
Hence likewiſe that other Ground of Equity 


in the Writ, quod omnes tangit ab omnibus ' debet 
 ſupportari, receives anſwer ; For as all have be- 
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and that per furament eſt aſtrictus ad 


y 
nefit by by the Defence, ſo is the Compenſatio pub- 
lica, we ſee it comes from all. The fuller An- 


ſwer is the Parliament Summons of 23 Ed. I. for 


Proviſion againſt the French, who intended Lin- 
guam Anglicanam emnino delere. Rot. Clauſ. 
23 Ed. I. M. 14. Lex juſtiſſima provida & circum- 
ſpectione ſacrorum principum ftabilita, ſtatut Luod 
omnes tangit ab omnibus approbatur, the Charge 
6c rag born by all, ſo it muſt be approved 

y A A ; 
If His Majeſty be intruſted with the Defence 
of the Realm, as in the great Caſe between the 
Earls of Hereford and Gloceſter, it is ſaid, that in- 
cumbit Domino Regi ſalvatione populi ſibi commiſſa z 
ovidendum 
ad ſalvationem Regni circumquaque, becauſe no 
Man goeth to War at his own Charge; we ſee 
by that which is already ſaid, that the Lawhath 
provided Stipendia Manſtrii, which that they do 


bind his Majefty to the Defence and Safety 


of the Kingdom, not only in Point of Care 
and Vigilancy, but even in point of Charge 
too, I ſhall endeavour to prove to your Lord- 
ſhips and che Court. 5b Os 
Allegiance we owe as an Act of Reciproca- 


tion, for as it binds the Subject to Tribute and 


Subjection, ſo therefore the King to the Charge 


of Protection by the Expence of theſe, Rex ad 
tutelam corporum & bonorum erectus; the Supplies 
he hath, for theſe Purpoſes, tie him to the Sup- 
portation of the Laws, and the Execution of 
Juſtice. 20 Ed. I, in the Caſe before-mention'd 
between the Earls of Glouceſter and Hereford, it is 
ſaid, that Dominus Rex eſt omnibus ſingulis de regno 
ſuo Fuſtitiæ dilator, which that he is lo, even in 
Point of Charge, appears in His Majeſty's Sup- 


portation of the Courts of Juſtice, and the Sa- 
laries not only to your Lordſhips, and other the 


inferior Miniſters of Juſtice, and anciently to the 
Sheriffs, but likewiſe many other Ways. 4 Hen. VII. 


cap. 12, the King ſhall not let for any Favour 


of Charge, but that he ſhall ſee his Laws fully 
executed. Parl. 23 Ed. I. Rot. 12. Exchecquer, A 
Clerk that attended a Committee of Grievances 
recover d Salary from the King, although the 
Commiſſion was for the Relief of that County; 
this I conceive. to be the Reaſon of the Decla- 
ration in the Statute of 14 Ed. III. cap. r, and 


other Statutes, That Aids, tho' granted in Par- 


liament, for Defence, ſhall not be brought into 


Example; in that it might be conceived, that 


the Commons were to bear that Charge which 


principally belonged to the King. Pat. 48 Hen. 
VII. A. 8. it is recited, That whereas a late 
Parliament in Articulo neceſſitatis pro defenſſone 
regni contra boſtilem adventum alienigenarum, the 


Commons granted him a large Subſidy, altre 


quam retroactis temporibus facere conſueverant, now 


the King eorum indempnitati proſpicere volens, 


grants, that zon cedat in præjudicium nec in poſterum 


trabatur in confuetudinem; in Wiſeman's Caſe, 


in the ſecond Report, fo. 15, it's reſolved that 
a Covenant to ſtand ſeized to the Uſe of Queen 


Elizabeth, that ſhe is the Head of the Common- 
Wealth, and hath the Care of repelling foreign 
Hoſtility, is not good, becauſe, faith the Book, 
the King is bound to do that ex Officio. Com. 3 15. 
One Reaſon why the King is to have Royal 
Mines, alledged by all that argued for the King, 
is, becauſe he is at his own Charge to — 
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Domini Regs 
ſuorum, by this it appears not to the Court, that 
>, thov h the Ships are the Kings, that they are to 
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for the Defence of the Realm, which he cannot 
do without Money. In the Earl of Dewon's 
Caſe, Co. 11. 91. 6 Inſtitut. fo. 28, G 131, The- 
ſaurus Regis, is called, Nervus Belli. For the Pra- 
ctice, the Proof of the particular Charges, the 
ſeveral Kings have been at for Defences of all 
Sorts, would be ſo tedious, that I will omit 
the citing of any thing in this kind. Sir Fob 
Davies Reports, fo. 12. many Authorities, and 
in the Treatiſe de Regalibus, pag. 81. Principes 
totam Navigationem pro vectigalibus præſtare cc- 

Mur. 7 

But becauſe his Majeſty, in the foremention'd 
Proclamation, pag. 18, and 44, is graciouſly 
pleaſed to profeſs, that he holds himſelf obliged 


to undergo the Charge of the Defence of the 


Realm, and of the Sea in particular, I ſhall ſpare 
any further Proof in this. | | 

If that in the Writ, that the Sea per Gentem 
Anglicanam ab olim defend; conſuevit, be not an- 
ſwered by the Scottiſh Roll of 10 Ed. III. before- 
recited, which ſays, that the King and his An- 


ceftors Maris Anglicani defenſores antebac conſti- 


terunt; nor by what is now ſaid, if it be ad- 


mitted, yet that even the Charge of this De- 


fence is born per gentem Anglicanam, is before 


: proved. 


The next, and one of the main things where- 
upon 1 ſhall ftate my Queſtion, is this. His Ma- 
jeſty is in the actual Poſſeſſion, not only of the 
Service in kind, for the Defence of the Land, 
by taking of the Benefit of the Wardſhips, Mar- 
riages, Reliefs, Fines, and Licenſes of Aliena- 
tions, and primer Seiſin, and of the Prerogatives 


- before-mention'd, but likewiſe of the Services of 
the Cinque Ports, unleſs they be releaſed ſince 
the 7 Hen. VII. (for then their Services were 
ſummoned,) and of the Tonnage and Poundage, 


and other Duties, for the Defence of the Sea, 


it appears not by any part of the Writ, nor by 
any thing in the Record, that either the Services 


of the Cinque Ports were ſummoned, or that any 
Money at all of His Majeſty's was expended, 
either for this Service, or at any other Time 
for the Defence of the Sea. My Lords, I de- 
ſire to be underſtood, I do not affirm that none 


Was expended, only this appears not to your 
Lordſhips and the Court, all that can be inferred 


from the Writ to this Purpoſe is, that this Ship 
for Bucks, is commanded to be at Portſmourh by 
ſuch a Day ad proficiſcend ex inde cum Navibus dicti 

5 Navibus alior fidelium ſubditorum 


be ſet forth at the King's Charge, for the 
Charge may be born by the Subject for ought 
appears. ; 

Neither, Secondly, doth it appear, how many 


_ theſe Ships were, whereby the Charge, in caſe 
it were born by the King, might in any Pro- 


portion appear to be anſwerable to the Supply 


before- mention d. Thoſe other Ships, aliorum 
fadelium ſubditor noſtror* Regis, as in truth they 


were not thoſe Th Cinque Ports, neither can 
they be ſo intended unleſs it had been ſo ex- 
preſſed. 

The Service of the Cinque Ports, and Tonnage 
and Poundage, and other Duties are the ordi- 
nary ſettled and known Ways by the Law ap- 


pointed for the Defence of the Seas; the Way 


in the Writ by ſefling and altering the Proper- 
ty of the Subjects Goods without their Conſent, 
as in the Writ, muſt needs be granted to be a 
Way more unuſual and extraordinary ; 'againſt 
the Legality of it, I ſhall thus frame my Ar- 
gument by Way of Admiſſion: Firſt, That in 
Caſe the Service of the Ports had been ſummo- 
ned, and the Money by the forementioned 
Ways raiſed had been expended upon the De- 
fence, and they had not been ſufficient, that 
though in this Caſe the Writ had been legal ; 
yet, as now it is, it is not. Rylie's Caſe in the 
roth Report, fol. 139. and Trin. 18 Ed. II. Banc. 
Regis, 174, adjudged that ſo long as he that is 
bound by Tenure, or Preſcription, is able to do 
it, the whole Level cannot be aſſeſſed to the re- 
pairing of a Wall or Bank, It's a Maxime, 
Lex non facit Salutem, nor that we are to run to 
extraordinary, when the ordinary Means will 
ſerve the Turn; theſe rules are often put in our 
2 I intend to inſtance but in one or two 
Caſes. 1 | 


The Common Law is the common Reliever 


of Perſons wronged, that in Chancery is extra- 


ordinary, and therefore no Man can ſue there, 
when he may have Remedy at the Common 


Law. The ordinary Way of Trial for Life is by 
Indictment and a Jury, when therefore this 
may be done, and that the Sheriff, with the Poſe 
Comitatus, is able to keep the Peace, it cannot 


be done by Martial-Law, or by Judgment of 


the King and Peers in Parliament without In- 
ditment, as was adjudged in the Caſe of the 


Earl of March, Trin. 28 Ed. III. Banco Regis 
Rot. 21. My Lords, the Reaſon of this Maxime 
of Law is, as I conceive, theſe Actions extra- 


ordinary, are done extra ordinem, and done only 
in Times of Neceflicy, when we are not tied to 
any Rules of Law, and therefore not to be 


brought into Example, nor have any War- 
rant but only that of Neceflity ; nor any Rule 

to guide them but what, pro hic & nunc, ſhall . 
ſerve for the bringing of them about; the ſame 


Power then that may once do them, in the 
omitting of the ordinary Way, may, by the 
ſame Rule, always do them, and ſo by Conſe- 
quence how far ſuch Power is tied at any 
Time or in any thing to any Rules of Law I 


ſhall humbly ſubmit to your Lordſhips Conſi- 
deration, My Lords, I have now done ſtating 
the Queſtion, thoſe things whereupon 1 ſhall 


ſpend the reſt of my Time are theſe. 


Firſt, Admitting that the ordinary Means 


above-mentioned had been all uſed, and that 
they had not been ſufficient ; whether in this 


Caſe his Majeſty without conſent in Parliament, 


may in this Caſe of extraordinary Defence, al- 


ter the Property of the Subjects Goods for 


the doing thereof? ag 

In the next Place, I ſhall endeavour to an- 
ſwer ſome ObjeRions which may be made to 
the contrary. Þ 


In the Third Place for qualifying of this, I 


ſhall admit, that in ſome Caſes the Property of 
the Subjects Goods for the Defence of the Realm, 
may be altred without conſent in Parliament, 
and ſhall ſhew.what they are in Particular, and 
2 them and the preſent Occaſion toge- 
ther. | | | 
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In the Fourth Place, becauſe of ſome Prece- 
dents of the Matter of Fact, and likewiſe of all 
Authorities that may ſeem to prove a Legality 
in chis Particular of Shipping for Defence of 
the Sea, whatever ic be in the General, I ſhall 
therefore endeavour to anſwer to ſuch of them 


as I have met withal. 


For the Firſt, that to the altering of the Pro- 

rty of the Subjects Goods, though for the 

efence of the Realm, a Parliamentary Aſſi- 
ſtance is neceſſary. In this it muſt be granted 
in the firſt place, that the Law ties no Man, and 
much leſs { wn King to Impoſſibilities: And Se- 
condly, that the Kingdom muſt be defended. 

As therefore the Law hath put this Great 


Truſt upon his Majeſty, ſo when the Supplies 
which by the Ways before- mentioned it hath * 


put into his Hands fail therein, it hath provided 

other Ways for a new Supply. 

The firſt Thing that I ſhall preſent unto your 

Lordſhips and this Court, are the Aids and Sub- 

fidies granted in Parliament. That amongſt the 

Ardua Regns vegotia, for which Parliaments are 
ii 


called, this of the Defence not only is one of 


them, but even the chief, is cleared by this; that 
of all the reſt none are named in particular in 
the Summons, but only this; for all the Sum- 
mons of Parliament ſhew the Cayſe of the cal- 
ling them to be, pro quibuſdam arduis negotiis nos 


& defenſiomem Regni noſtri Anglia & Eccleſiæ An- 


licanæ concernentibus 5 and in the Concluſion the 
Party ſummoned to be there, Sicut honorem no- 


ſtrum & ſalvationem defenſionem Regni & Ec- 


cleſiæ diligit. And in all the ancient Summons 


of Parliament when Aid was demanded, the par- 
ticular Cauſe of Defence, and againſt what 
Enemy in ſpecial was mentioned. | 


My Lords, to gain time I will Inſtance but 


one or two of each King's Reign. Clauſ. 23 Ed. I. 
M. 4. dorſ. that the French ad expugnandum Regn 
noſtr Claſſe Maxima & bellatorum copioſa multitudi- 


ne Regn noſtrum in vadunt & linguam Anglicanam 
omnino proponunt, & c. Clauſ. 3 Ed. II. M. 3. dorſ. 


and / Ed. II. A4. 8. dorſ. that the Scots had entred, 


burnt and deſtroyed the Marches, and put them 


to a Tribute. Clauſe 1 Ed. III. pars 2. M. 6. and 
22 Ed. III. A. 31. dorſ. that the Scots and French 
had invaded the Realm. Clauſ. 7 Hen. IV. M. 29. 


dorſ. that the French were with a great Fleet, 


uaſi in ore Thameſis to invade the Kingdom 
= the King to go in Perſon; after this King 


Reign, the Summons was as now it is. ' 


hat theſe Ardua defenſionem Regni concernen, 


are the Aids and Means of Defence, and not 


the Way and Manner of doing of it, as their 


Council therein, is clear. In the Parliament 
Koll 6 Rich. II. A. 9, this of the Manner and 
Way and Proſecution of the War being given 


in Charge to the Commons to adviſe upon, 
they anſwer this Nec doit, nec ſoluit en al 
eux mes al Roy. Rot. Par! 13 Ed. III. pars. 1. 
M.11. the ſame being given in Charge to the 
Commons, they pray que ils ne ſont charge al 


Councel doner al choſes del queux ils n ont pas conu- 
| Lance : and ſo Rot. Parl. 2x Ed. III. M. 5, they 


the King and his Council. : on, 
And that theſe ardus circa defenſionem, wete 
57 Aids is expreſſed in words in ſome of the 
ummons. Clauf. 7 Ed. II. M. 8. dorf. the cauſe 


excuſe themſelves, and ſay, that this belongs to 
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ab 


of the Parliament the Scots, and that in tam ar- 


dau debetis extendere manm adjutrices opportun au- 
xil' faciendo. Clauſ. 31 Ed. III. M. 21. dorſ. that 
circa neceſſariam defenſionem Regni quam ad difttum 
negotium expediend auxilium neceſſar nos babere op- 
portet. Clauſ. 5 Rich. II. M. 2. dorſ. the King be- 
ing to make a Voyage pro defenſiune Regni, which 
could not be done without borrowing great 
Sums of Money ; therefore the Parliament was 
called to adviſe about the aſſurance. So that, 
my Lords, it is clear, that the Law hath provi- 
ded this Parliamentary Way for ſupplying of the 
King's Wants for the extraordinary Defence, and 
hath likewiſe put the Power of uſing of it into 
his Majeſty's own Hands, for he may call Par- 
liaments when, and ſo often as he pleaſeth. 

My Lords, as the Parliament, Firſt, are beſt qua- 
lified and fitted to make this Supply; (for ſome of 
each Rank, and that through all the Parts of the 
Kingdom being there met, his Majeſty having 
declared the Danger, they beſt know the States of 


all Men within the Realm, and are fitteſt, by com- 


paring the Danger and Mens Eſtates together, 
to proportion the Aid accordingly;) And Se- 


condly, are fitteſt for the Preſervation of that 


Fundamental Propriety which the Subject hath 
in his Lands and Goods; becauſe each Subject's 
Vote is included in whatſoever there is done: So 
that it cannot be done otherwiſe, I ſhall indea- 
vour to prove to your Lordſhips both by Reaſon 
and Authority, 5 5 

My Firſt Reaſon is this, that the Parliament 
by the Law is appointed as the ordinary Means 


of Supply upon extraordinary Occaſions, when 


the ordinary Supplies will not do it. If this in 


the Writ therefore may without reſorting to 


that be uſed, the ſame Argument will hold as 
before, in reſorting to the Extraordinary by 


way of the Ordinary, and the ſame Inconveni- 


ency will follow. . * | 
My Second Reaſon is taken from the Actions 

of former Kings in this of the Defence. The 

Aids demanded by them, and granted in Partia- 


ment even for this purpoſe of the Defence, and 


that in times of imminent Danger are ſo fre- 
quent, thac I will ſpare the citing of any of 
them. Its rare in a Subject, and more in a 


Prince, to ask and take that of Gift, which 


he may-and ought to have of Right. 


The ſecond way was Loans and Benevolences 


demanded by them, with promiſe of repayment 


both for the ordinary and extraordinary De- 
fence of the Realm. And that as well of all 


the Subjects equally, as of fome few. Pat. 48 Hen. 
III. 24. 15. a Commiſſion co the Earl of Lei- 
ceſter and others, contrabendi mutuum in nomine no- 


Fro de denaria & victualibu, and other things in 


munitionem Navium ponend s © Nautarum ſtipen- 
dia contra boſtile aduentum Alienigenar' in Regnum 


noſtrum, &. ad defenſionem & tuitionem ejuſd Regni, 


and promiſeth repayment. wiſts computs in the 
Exchequer, 26 Ed. I. Rot. 100. the King borrows 
of the Merchants 28966 J. pro defenfione Regni, 


and promiſeth Repayment. Hill. 31 Kd. I. Rot. 4. 


and Trin. 31 Ed. I. Rot. 41. divers Sums borrow- 
ed pro Defenſſone, and repay ment promiſed. Br. 
irrot. 34 Ed. I. Rot. 82. tem thouſand Pounds 
paid by the King at one time for Money bor- 
rowed, this I confeſs is Arduit Regni negetiis. Br. 
irrot. 11 Ed. II. Rot. 1. the Scots having 2 
e on  nangane TE e 
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Kings, and of ſuch Power and Wiſdom as ma- 


the Kingdom diverſa bomicidia incendia & depre- 
dationes perpetrantes, the King being in Perſon to 
£0 againſt them, writes to his- Council to pro- 
vide Money, they diverſas vias pro denariis propo- 
nendis exquirentes reſolve to borrow. P. 12. Ed. 
II. Commun for the ſame a Loan upon all 
Merchants Strangers. Rot. Scot. 1 Ed. III. A. z. 
the Scots having entred the Realm and taken di- 
vers Caſtles, and threatned a Conqueſt of En- 
gland, and Quam creſcit ſumptuum multitudo in tan- 


ny of them were; and that in a Matter of ſuch 


Conſequence, and in times of Neceflicy, ſhould 
ſo far deſcend from their Greatneſs, or ſo far 


- prejudice their Right, as to borrow that of the 


tum quod Theſaurus noſter ad ſuſtentationem exerci- 


tuum noſtr” nequaq ſufficit he boriows. Clauſ. 14 
Ed. III. MH. 8.the King had borrowed 3333 J. pro 
ſalwatione & defenſime Regni & vult promptam ſo- 
lutionem fieri prout decet, and now aſſigns it to be 


paid out of the Cuitoms. Walſingbam Pag. 179. 


44 Ed. III. the King Siniſtro uſus concilio magnas 
ſummas pecuniæ of all Sorts mutuo petiit aſſeverens 

uod in defenſionem Eccleſiæ & Regni il as expenderet, 

ut the People would not lend. Clauſ. 5 Rich. II. 
M. 12. dorſ. the King pro defenſione Regni, being 
to make a Voyage to Sea, deſired to borrow 
Money, and a Parliament called to give Aſſu- 
rance. 7 Hen. IV. Rot. Franc. Money borrowed 
pro defenſione, volens promptam & ſecuram ſolution:m 


Feri. Rot. Parl. 11 Hen. VI. M. 13. ten thouſand 


Pounds borrowed pro defenſione and ſpent, and 


the Parliament order the Security. Rot. Parl. 


15 Hen. VI. M. 3. ten thouſand Pounds borrow- 


ed pro defenſione by the King. Stat. 11 Hen. VII. 
cap. Io. it appears that a Benevolence nad been 


deſired by Hen. VII. for the Defence of the 


Realm, and wherein he went in Perſon. The 


known Commiſſion to Cardinal Wolſey for the 
Benevolence in March, 16 Hen. VIII. it was to 


withſtand Infeſtiſſimos boſtes of France and Scot- 


land, who intended to Invade the Realm ; and 
that the King's Coffers were now empty, and 
therefore they have Power Communicandi & in- 


| ducendi perſwadendi & practicandi cum ſubdits Re- 


gis ſuper amicabilem pecuniarum conceſſionem. 2 pars. 


Pat. 37 Hen. VIII. cum pro ſuſtentatione ingentis 


oneris noſtrarum Copiarum quas in preſenti tam per 
mare quam per terram conficere & in promptu babere 


cg imur ad reſiſtend propellend boſtem noſtrum Fran- 


corum Regem in de fenſionem tutelam & ſecuritatem 
dilectorum ſubditorum noſtrorum quorum ill damnum 
& interitum omnibus viis & modis molitur Statut 
& ex conſenſu & ſcientia concilii noſtri decre vimus 
aliquam opem de dictis ſubditis noſtris petere & eand' 
cum eorum bene volentia recipien pro eorum cuj uſlibet 
facultate miniſtrand nibil dubitans quin ſponte G- 
liberaliter quiſq; pro ſua portione & facultate elargi- 
turus fit eoque Magis & citins quod id totum con- 


| ſumat 2 cedat in ſuam ipſorum defenſiunem; and 
the Power is given to levy it as a Benevolence 

only. By the Statute of 35 Hen. VIII. cap. 12. 
it appears that for the Defence Hen. VIII. had 
borrowed divers Sums of Money. 


The third Way was by anticipating their 
Rents. Trin. 29 Ed. I. Rot. 58. in the Exchequer, 
Writs went to all the Sheriffs of England, Pro ſal- 


_ watiore Regni ejuſq; incolarum ſalvatione & Inimi- 


corum depreſſione, that all the Profits ariſing out 
of their Counties, and the Rents of all the 


King's Tenents due at Micbaelmas, be paid at 


Midſummer, and allowance promiſed in the next 

half Years Rent, and that this ad tam ardua 

negotia neceſſaria & in conſuetudinem non trabatur. 
My Lords, not one or two, but ſo many 


grieved by paying more than was requiſite ; and 
thereby that which was reaſonable, became an 
unreaſonable Aid. This Statute was General, 


Subject, which without being beholding unto 
them, they might take of Right, and bind 
themſelves to Repayment, and all without any 
ſalvo of their Right, your Lorſhips will con- 
ceive that it can hardly be imagined, 


My third Reaſon is taken from the Incer- 


tainty of the Way intended by the Writ ; for 
the Law delighting in Certainty, to the end 
that the Subject might be ſure of ſomewhat that 
he might call his own, hath made all thoſe 
Things that the King challengeth as peculiar 
to himſelf from the Subject, either certain in 
themſelves,or elſe reduceable to a Certainty ei- 
ther by the Judges, Jury or Parliament, (or ſome 
other way than by his-Majeſty himſelf,) as in- 


different between the King and his People. In 


this I intend not ſuch Things as are common to 
the King with the Subject, of which Nature 
are the Aids for marrying the Kings eldeſt 
Daughter, or Knighting his eldeft Son ; for 
theſe are due to ſeveral common Perſons that are 
Lords of a Mannor, as well as to the King, as 


appears by the Statute of Veſtm' 1. 3 Ed. I. cap. 


35. M. 28, and are not due by any ſpecial Pre- 
rogative, but by Tenure; and yet the Common 
Law for avoiding Exceſs therein, calls it Ratio- 


nabile auxilium, and yet even this by the Statute 


of Meſtm' 1. 3 Ed. I. cap. 35. is put into Certain- 


ty ; and the Cauſe of making the Statute, as 


therein is expreſſed, is, becauſe the People were 


and named not the King in Particular, but the 


therefore by reaſon of the Exceſs, was reſtrain- 
ed to a Certainty as well as the Subject. Nei- 
ther are the Taxes and Talliages upon Cities 
and Burroughs, or ancient Demeſne againſt this 
in reſpe& of the baſeneſs of their Tenures be- 


Statute, 25 Ed. III. cap. 11. is only in caſe of 
the King, and Na. Br. fo. 82, gives the Reaſon 
of the making of that Statute, becauſe the King 


before did diſtrain for more than was fit, and 


fore mentioned. And Secondly, becauſe the Sub- 
ject that is Lord of ſuch Burrough and Mannor of 


ancient Demeſne, have them as well as the King, 
as appears by the Caſe of New-Salisbury, 33 Ed. I. 
in the Parliament Book, and in the New Parlia- 


ment Roll, 8 Ed. II. for the Burrough of Cyren- 
ceſter, and Br. Trin. 33 Ed. I. Rot. 22. and Na. 
Br. 97; Theſe things which are peculiar to the 


King, either they be certain in themſelves, as | 
are Treaſure-Trove, Deodands, Wrecks, and 


the like, where the King is to have the thing 
icſelf; and ſo if it be in Money as the Demy- 
Mark; when in a Writ of Right the Tenent 
prayeth, that the Seiſin may be inquired, Fines 
pro licentia concordandi, it is the tenth Part by che 
Law comprized in the Writ of Covenant, and 


the Poſt-Fine one half ſo much more, and Fines 


for purchaſing Original Writs ii . viii d. where 
the thing demanded is forty Pounds, or. ten 


Shillings where one hundred Pounds, and ſo in 


Proportion, Or elſe it is reduceable to a Cer- 
tai. ty, as in all Caſes where the Party is to be 


amerced, though he is in miſericordia dom Re- 
gis, yet the Jury muft find the Amerciament, 
and when he is to make Fine and Ranſom 4d 
voluntatem Domini Regis, yet this Fine muſt be 
ſet by the Judges: when the Tenent by Knight- 
Service makes default in the Summons ad exerci- 
tum, which is to pay Eſeuage for the Default; 
this cannot be ſer but in Parliament, as I ſhall 
prove hereafter. 

My Lords, to apply all to the Thing in que- 
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the Defence of the Realm, non definitur in lege, 
what will ſerve the turn. If his Majeſty, as in 


upon the Defendents Goods, I ſhall humbly ſub- 
mit it to your Lordſhips, why by the ſame Rea- 
ſon of Law it might not have been xx l, and ſo 
ad infinitum ; whereby it would come to pals, 
that if the Subject hath any thing at all, he is 
not beholding to the Law for it, but jt is left 
2 in the Mercy and Goodneſs of the 
lng. — a | 3 
My Lords, I am now come to the ſecond 
kind of Proofs, and that is by Authorities; the 
Caſes which in the firſt Place I will inſiſt upon, 
vill be to prove it by Induction ; for if I ſhall 

prove that his Majefty without Parliament can- 
not tax his People for ſetting forth of Land- For- 


ing of Forts and Caftles for Defence, for Victu- 
als for a defenſive Army, for Maintenance of 
Priſoners taken in a defenſive War, ſor Pledges 


keeping of Peace; if it cannot be in all or any 


fenſive War; I ſhall then offer it to your Lord- 
ſhips, whether it can be done at all. 

. Hhefore I proceed to theſe Particulars, I ſhall 
= obſerve thus much, my Lords, in the General; 
A that if thoſe that hold by ancient Demeſne and 
Burgage, which are but baſe Tenure, cannot 


Priviledges in point of Eaſe and Profit in Con- 


then can the Tenents by Knights- Service and 
Soccage that are free Tenents, and have no 


And as they are not taxable, but ſur grand cauſe 


of Defence, as is proved by that of Eſcuage ; 
for if his Majeſty without conſent in Parlia- 
ment, cannot tax his own Tenents, nor pro- 
portion the Fine according to his Pleaſure, 
when the Tenent holds the Land ad exercitum 
for the Defence of the Kingdom, much leſs 
can he do it where there is no Tenure for that 
Purpoſe. That Eſcuage cannot be ſer without 


Nullum Scutagium vel auxilium ponatur in Regno 


though it be not printed, yet it is of Record, 
and inrolled in the Red Book of the Exchequer, 
and cited in Math. Paris Page 343 ; and that as 
EL well before the Confirmation of it 9 Hen. III. 
„ as ſince, it hath been by the Judges reputed to 
5 be a Statute and of Force, appears by the Book 
of 5 Hen. III. Mordam. 53, Where it is pleaded 
and called by the Name of Magna Charta, and 
allowed, and M. 19 Ed. I. Finiente 20. incipiente. 
Bane, Regis Rot. 56, in the Caſe of Ralph de Jun- 
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ſtion, there is a Cauſe for raiſing Money for 


the Writ, may without Parliament lay xx s. 


ces for the Defence, for making and maintain- 


and Hoſtages given by foreign States for the 


of theſe Particulars, the five Supports of a de- 


be taxed nifi ſur grand cauſe, and that have many 


ſideration thereof, as they have; much leſs 


Priviledge in ſupport of the Charge, be taxed : 


in the General, ſo neither in Particular for this 


Parliament is firſt the Statute of Rumney Mead, 


noſtro niſi per commune concilium Regni noſtri, which 


ing the Sheriff when he takes the Poſe Comi- 


31 
ney, it's pleaded by the Name of Magna Charta 
Fobannis Regis De Rumney Meads and allowed. 

In the Book of Knights-Fees of Ed. the Firſt's 
time, there isa Writ cited, which went to the 
Sheriff of Hereford thus; Datum eſt nobis intelligi 
quod plures ſunt qui tenent per ſervitium Militari- 
um de nobis qui contradicunt- ſolvere Scutagia que 
nobis ſunt conceſſa per commune concilium Regni no- 
ſtri, therefore he is commanded to levy them, 

Comm” M. 8. Ed. II. Rot. dorſ. many Proceſſes iſ- 
ſued for the levying of Eſcuage granted in Ed. 
the Firſt's time Superſeded, and quite releas d; 
the Reaſon entred on the Roll is Quia difum 
ſervitium non fuit Communiter factum, that is as I 


_ conceive, that it was not done per commune Con- 


cilium Regni, the Books are expreſs, 13 Hen. IV. 


Com. Banc. Na. br. 83. Inſtitut. Sect. 97. 


My Lords, that thoſe that held in Soccage or 
Fee Farm, are not by ſo many Knights-Fees as 
they were diſtrained for, were always diſchar- 
ged, as appears by infinite Precedents ; I ſhall 
make no uſe of it, as the manner of entring 
theſe Diſcharges upon the Roll is obſervable, 
that he is diſtrained ac ſi teneret per ſervitium 
Militare, whereas he holds the Lands in Soc- 
cage, pro quibus ſervitium aliquod Regi in exercitibus 
ſuis facere non debet, and in ſome Kolls that Ra- 
tione alicujus authoritatis, he ought not to be Di- 
ſtrained; therefore Quia Dominus Rex non vult 
illum in bac parte injurari prout juſtum eſt, the Di- 
ſtreſſes are releaſed. Amongſt divers Precedents 
for this, I ſhall cite but one or two, Br. 
Trin. 34 Ed. I. Rot. 20. the Abbot of Abing- 
ton and FJobn Arden, the Iter Roll of Suſſex, 
7 Ed. I. Rot. 107. of Gilbert Gifford, My Lords, 


if the King might have raiſed Money, and ſei- 
ſed Money for finding of Soldiers, or for their 


Arms, this manner of Entry as I humbly con- 


ceive, would never have been ſuffer d. 


I am now come to the firſt Particular that I 

have inſtanced; that is, the charging the Sub- 
ject for finding of Soldiers to go out of their 
County for the Defence of the Realm: M 

Lords, in that I ſhall in the ficſt place admit theſe 
three Thiag gs PT 8 
Firſt, That every Man after the Statute of 
Wincheſter, ſecundum ſtatum & facaltates, was to 


find all manner of Arms, as well for the De- 


fence of the Realm againſt Foreigners, as for the 
Peace; and that I have before proved by that 
of 3 Rich. II. M. 16, and after by the Statute 
5 Hen. IV. WS; | . 
That upon ſuddain coming of ſtrange Ene- 
mies, theſe are compelled to travel out of their 
own Counties, is the Statute of 1 Ed. III. cap. 
5, and ſo for appeaſing of any notable Rebelli- 
on, when the King for the doing thereof goes 
in Perſon, as appears by the Statute 11 Hen. IV. 
o ET TO Tg . 
Thirdly, IL ſhall admit, that ſo long as they 
remain at Home, and go not out of their Coun- 
ties, that they are to have no Wages, and that 
the Maritime Shires, and thoſe that Border 
upon Scotland and Wales, were not to be at the 
King's Charge, ſo long as they remained at 
Home in their own Counties for the Preſerva- 
tion of them; but that they were in that caſe 
themſelves to bear the Charge againſt foreign 
Invaſion, as of making of Hue and Cry, aſſiſt- 


alu, 


* 


ing of the Peace. TO 

But that the Subjects are taxable either for Wa- 
ges or Victuals, or otherwiſe for finding of Sol- 
diers out of their Counties, though for Defence 
of the Kingdom, or that any are compellable to 
do it at their own Charge, I ſhall humbly deny. 


The Statute x Ed. 3. ſays, that in this Caſe it 


ſhall be done as uſually hath been done in times 
paſt, for the Defence of the Realm. My Lords, 
I ſhall not deny, but that before Edward the 


Third's Time Commiſſions have iſſued out of 
the Chancery for that parpoſe ; againſt which 


Matters of Fact, not only to ballance them, 
but even to weigh them down, it's as clear that 
whole Armies, ſome of them of 30000 at the 
leaſt, over and above them that were ſummoned 


by their Tenure, have been maintained at the 


King's Charge, from the time that they have 


_ departed out of their Counties, during the 


whole Time of their Service, and that not only 
with Promiſes of Payment, but that they were 
paid ex Tbeſauro Regis, out of the Excbecquer ; 
and many times upon Failure of Payment, Vi- 


Ruals, Wages and other Things, upon Suit for 


them in the Exchecquer, full Payment has been 
are many Caſes. 
My Lords, this is the Anſwer that I give to 
the Commiſſions to the Country, That de facto 
the King was atthe Charge uſually for defenſive 
War. By the Statute 19 Hen. 8. cap. 1. thoſe 
that have Annuities of the King, muſt attend 


made, of which fort in moſt Kings Reigns there 


him when the King in Perſon goes for the De- 
| fence of the Realm, or againft Rebels: But 


there is a ſpecial Proviſo, that they ſhall have 


Wages of the King from the Time they ſet out 


till chey come to the King, allowing twenty 


Miles a Day, and afterwards as long as they 
| ſhall remain in the Service. Upon a Rebellion 


in the North 28 Hen. 8. againſt which the King 


Intended to go in Perſon, Privy-Seals were ſent 


to moſt of the Gentry to attend the King with 
the beft Retinue that they could make, and like- 


wiſe to bring the Bills of their Expence, and 


Pay ment promiſed, as appears by many of thoſe 
Privy Seals remaining in the Palace- Treaſury. 


And beſides the Indentures themſelves, whereof 
I have ſeen many, it appears by the Statute 


2@ 3 Ed. 6. cap. 2. that the Retainer of Soldi- 
ers at the King's Charge, was as well for Defen- 


five as Offenſive Wars; and alſo by the Statute 
of 3 Hen. 8. cap. F. | 


My Lords, in the next Place I ſhall endea- 


vour the Proof hereof by clear Authorities. The 
Statute of 25 Ed. 3. cap. 8. is, that none ſhall be 


compelled to find Arms, but ſuch as hold by 


ſuch Service, if it be not by Grant in Parlia- 
ment. That this was no introductivum nove legis, 


appears by a Petition whereupon the Statute is 
made, that it is enccunter le droit del Roylme. That 
the Common Law was fo before the Statute, 
and likewiſe in caſe of a Defenſive War, appears 
by the Authorities following: P. 26 Ed. 1. Rot. 
35. dorſ. the Scots entering the Borders, a Com- 
miſſion iſſued Reginaldo de Gray, to preſs Soldiers 


in Lancaſhire ; he certified by his Letter inrolled 


there, que ſans denieres preſt he could not procure 
them to march out of thoſe Parts, and therefore 


. 


Order is taken in the Excbecquer to ſend Money. 
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tate, and all other Things concerning the keep- 


That the Scors had now invaded the Kingdom, 
appears by Br. irrt m. 26 Ed. x. in Scaccar Where" 
Commiſſions are inrolled for many Thouſands 
to be levied for this War at the King's Wage. 
Bra. Trin. 32. Ed. 1. Rot. 18. Commania. the 
Wardens of the Marches of Cuniberland and Weſt- 
morland write to the Barons of the Exchecquer, 
that whereas the Scors lay near the Marches with 


a great Army, and that the People of theſe 


Counties would not march out of their Coun- 
ties without Wages and Victuals, that they 


would provide for both. 2 Pari. Pat. 10 Ed. 2. 


M. 26. and 9 Ed. 2. in Par a Grant to find one 
Soldier for ſixty Days at the Charge of the 
Town againft an Invaſion of the Scots. Now 
the King grants, Quod buj uſmodi conteſſio non red- 
dat in prej udicium, nee trabitu in exemplum'in futuro. 
At the Time when this Aid was granted, the 
Scots had entered the Realm, and waſted the Bi- 
ſhoprick of Durbam, as appears in 14 Ed. 2. Banc 


Reg. Rot. 60. Rot. Scot. 12 @ 13 Ed. 2. M. 7. G 


13. the ſame Indempnity upon the like Occa- 
ſion of Defence, hen they found the Soldiers 
ad rogatum Regis, and the King commanded the 


Chancellor to declare as much. Clauf. 13 Ed. 3. 


M. 38. dorſ. pars 1. the Abbot of Ramſey dil- 
charged pro Cuſtodia Maritinia in the County of 


Norfolk, becauſe he remained in his own'Coun- 


ty of Huntington, cim equis & armis for the De. 


fence thereof, with this, that therefore it was 
not rations conſonans to charge him farther. The 


becauſe they were prompti & parati at home to 


defend the 3 But the Practice, it ſeems, 
not agreeing with the Right in the Parliament, 
20 Ed. 3. M. 12. the Commons complain, that 


Commiſſions had iſſued out of the Chancery to 


charge the People in this Particular and other- 
wiſe, without Conſent in Parliament, and pray, 


that they may diſobey ſuch Commiſſions. The 


Anſwer is, that the Commons had heretofore 


promiſed to aſſiſt the King with their Bodies and 


Goods in the War with France, atid likewiſe for 
the Defence of the Realm ; and that the great 


Lords, conſidering the Neceſſity as well for De- 


fence as for the King's Wars, agree thereunto, 
and yet promiſeth that this which is done in ceſt 
Neceſſity, ne ſoit troit en conſequence nec enſample. 
My Lords, this a full Declaration of the Right, 
even when for the Defence, and yet fome pra- 


Rice to the contrary. Before the making of the 
Statute 25 Ed. 3. procured the Complaints in 


this Particular in the Parliament 21 Ed. 3. M. 
22 Ed. 3. Pat. 8. Hen. 3. Fulcaſius de Brent 


ed the 


immicus 1 — & excommunicatus, that impriſon- : 


uſtices Itinerant in Bedford. Caſtle, and 


held the Caſtle againſt the King; the King, 
propter graves & manifeſtas exceſſas quibus regnum 


multipliciter perturbavis, beſieged the Caſtle; and 
whereas the Clergy, de mera gratia, had granted 
the King Aid for the doing thereof; Rex nolens 
gratiam ſic nobis exhibitam ad debitum wa {ot de- 
clares as much by his Letters Patents. My Lords, 
it is here declared, that the King cannot de di- 


bito, or de jure, take any Aid againſt the Subjects 


Wills for beſieging of a Caſtle, ' held againſt the 
King by a Publick Enemy. Rot. Inquiſiom 3 Ed. 1. 
Rot. 4. Kent. Coram auditoribus querelarum poſt bel- 
lum Eveſham & pacm proclamatam. The Caſtle 


of Tunbridge being held againſt the King, the 
ee 8 een 
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prout fieri conſuevit. 


Pounds per inſultationem of the Caſtle: The Jury 
preſents this as a Grievance, which the Juſtices 
would never- have received, nor ſuffer'd to be 
entred into the Roll, if this Aſſeſſment might 
have lawfully been made. My Lords, this Ca- 
ſtle and Hundred they were both in the ſame 
County, and being before the Statute of Min- 
cheſter, they are not compellable to beſiege the 
Caſtle ; and if they were compellable to go in 
Perſon and with Arms, yet no Aſſeſſment could 
be laid for the doing thereof. My Lords, I ſhall 
only offer to your Lordſhips Conſideration the 
Scotiſh Roll of 20 Ed. 3. M. 6. the Wardens of 
the Marches of Scotland were to appoint Explora- 
tores & Vigiles, which were to eſpie out and give 
notice of the Enemy's Intendments. By che 
Commiſlions in Henry the Fourth, Henn the Fifth 
and Henry the Sixth's Times, they were exploran- 
dum defenſione Regni, & partium ſumptibus incola- 
rum : Bat how? Only 4e aſſenſu & woluntate ſua, 


My Lords, I am now come to that of Victuals. 


The Statute 14 Ed. 3. cap. 19. is, That for the 


Wars the Proviſion for them ſhall be done by 
Merchants without Commiſſion or other Power 
from the King, or any other Power, thar the 


People may not be compelled to fell againft 


their Wills. That this was as well for Defenſive 


as Offenſive War, and that this was not introdu- 
_ Givum nove legis, but was ſo at Common Law, 
is, by your Lordſhip's Favour, clear. Pat. 29 
Ed. x. M. 16, 19. ad reprimendam malitiam Scoto- 


rum, and to repel them, Commiſſions to moſt 


Counties to provide Victuals; and becauſe they 


refuſe to do it, the King then offers them Secu- 


rity. Br. Trin. 8 Ed. 2. Rot. 99. Victuals bought 
juxta forum patriæ, pro munitione marcbiæ Scotiæ, 


and there Payment upon Suit adjudged. Some- 


times at Newcaſtle, ſometimes at Carliſle, ſome- 


times at Berwick, as the War required, were 
Store - Houſes, where the Victuals were laid, and 


_ Clerks of the Stores to iſſue them out. That the 


King not only paid for the Viauals, but for the 


Houſes where they were laid, appears. Br. Trin. 


Ed. 3. about the End of the Roll, dor the Bur- 
geſſes of Newcaftle complain in Parliament, that 
their Houſes had been taken up long time for 
the keeping of thoſe Victuals; this was tranſ- 
mitted into the Exchecquer by Writ, which ſays, 


Volumus biis pro domibus ſuis prediftis fic occupatis ſa- 
 Tisfacere prout debet & 


ut juſtum fuerit, 
temporibus Progenitor noſtror fieri conſuevir. | 

My Lords, in the next place for the Defence. 
When thoſe that ſerved with Horſe ad vadia Re- 


2 


gis loſt their Horſes in the Service, the Owners 
did not bear the Loſs, but they were always 


paid for by the King; and therefore when they 


were firſt entred into the Service, the Marſhal, 


or elſe the Wardens of the Marches, who had 


the Command of them, did ſet'down in a Roll 
the Horſe of each Man, and the Mark and Price 
of each Horſe, to the intent that the Owner 


by this Certificate might be aſſured of the full 


Value to be paid him, in caſe the Horſe was loft. 
This appears Clauſ. 34 Ed. 1. M. 16. where the 


cuſtodet Marcbiæ Scotiæ aſſigned pro defenſione Mar- 


cbiæ were to do it. Br. irrot. in the 26 Ed. 1. 


ot. 105, 106, the Scots having entred the 
calm diverſe bomicidia, incendia & alia facino- 
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Hundred of Feverſham was aſſeſſed at fifteen 
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ra perpetrantes, there the Horſes ad vadia for 
Defence were to be appraiſed. 2 Pars. Par. 
10 Ed. 2. the ſame ; and the Scotiſh Roll of the 
21 Ed. 3. M. 7. the ſame, prowt jus eff. That 
thereupon, ſince, the Subje hath recover'd of 
the King, are many Caſes. Iwill inſtance but 
in two or three In 24 Ed. 1. Rot. 16. dor/. Robert 
Heiham recover'd twenty Marks in the Exchec- 
quer, pro equo perdito in conflictu Dover inter bomines 
Regis & inimicos Franciæ; at which time the 
French had aſſaulted Dover, and burnt the Priory 
and a great part of the Town, Br. Hill. 17 Ed. 2. 
No reſtauratione trium equorun perditor at Carliſle. 
9 Ed. 2. Com. P. 9 Ed. 2. Richard VW:ildgrave reco- 
vered for Horſes loſt at Carliſle. Com. Hill. 2 Ed. 3. 
for Wages pro reſtauratione equorum. perditor and 
burying of the Dead when the S:ozs had entred 
the Realm at Stanope-Park, for one Troop fifty 
eight thouſand Pound allow'd, babita inde delibe- 
ratione, and adjudged. | | 

For Caſtles the ancient Forts and Bulwarks 
for Defence, the Statute 14 Ed. 3. cap. 13. ſays, 
that Merchants without any Commiſſion or 


Power from the King ſhall victual them, fo 


that the People ſhall not be compelled to ſell 
againſt their Will. That this Statute in this 
Particular is not introductivum nove legis, is 
cleared by the Caſe Trin. 16 Ed. 1. Rot. 93. 


Wilts, in a little Roll, and in a great Roll of the 


ſame Year, Rot. 19. when in Trin. by Fobn Eve- 
ſhorne againſt Fobn Flavell, Quia blada & garbas. 
ſuas cepit, the Defendent fays, he was Conſta- 
ble ol the King's Caſtle of the Deviſes, and that 
he had in preceptis Domini Regis, quod mur faceret 
to the Caſtle de morturo fauro vel de bladiis ; and 


of theſe things, and that by virtue of this Writ, 


he took an Inqueſt to know where he might have 
beſt theſe Proviſions, ad minus nocumentum patriæ; 
and the Jury found it, that the Defendent might 
take it ad minus nocumentum patriæ of the Plain- 
tiff; and that he came to the Plaintiff's Houſe, 
and offered to buy pro Denariis & ad uſum Regi: 5 
and that becauſe the Plaintift refuſed to ſel], 
they departed from his Houſe ; the Iſſue joined, 
and found againſtthe Defendent; 100 Marks Da- 
mages given the Plaintiff, and adjudged. There 
were always anciently wiſores operationum, and 
they upon Oath certified, that they ſaw the King's 
Money expended, which was demanded in the 
Exchecquer. And for Victuals, as they were 
bought with the King's Money, ſo when they 
you ſtale, or the Danger was paſſed, they were 
old again to the King's Uſe. 


My Lords, that even in the Time of War, 


when the Frontier Towns and Caſtles were be. 
ſieged, and the Borders invaded, that even then 
the King did bear the Charges, appears by the 
Allowances in the Exchecquer, Trin. 27 Ed. 1. 
Rot. 47. pro tuitione Newcaſtle contra Scotos qui ho- 
ftiliter Regnum in partibus illis invaſerunt. M. 31 
Ed. 1. Rot. 2. the Scors beſieged Carliſle, 26 Ed. 1. 
and Allowance now de exitibus Caſtr” which was 
the King's. And inthe 27 Ez. 1. 75. ten thouſand 


Pounds allowed pro ingen and Trin. 32 Ed. 1. 


Roe. 11, 12.Viffs comput. 28 Ed. 1. Rot. 71. prout 
Juſtum, quia Scoti contra Regem hoſtiliter inſurgunt, 
therefore de tbeſauro Regis, Berwick is fortified,” 
& Kot. 78. dorſ. it appears that the Sheriff of 
Yorkſhire had carried ten thouſand Pounds de the- 
ſauro Regis to thoſe Parts. Br, M. 17 Ed. 2. propter 

X | frequentes 
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frequentes epreſſus Scotorum in Regno, the Caſtle of 
Sade 1 ho King's Charge is fortified prout 
juſtum, and Allowance given. And Brevis Hil. 
that Year the Caſtle of Horney for the ſame 
Cauſe was fortified, the Scots having entred circa 
prædid Caſtrum & apud Lancaſter. 3 & 4 Phil. 
& Mar. Dyer. 162. b. One in Execution for Debt 
in the Fleet, who, as the Book ſaith, was a Man 
very neceſſary for the War; and it was moved 
by the King's Attorney per mandatum concilii, If 
the Priſoner might be licenſed with a Ke 
by the Queen to go to Berwick for the Defence 
of it, or no; and it was held by all the Judges 
of the King's Bench and Common Pleas, that the 
Licenſe was not good; and 4 & 5 the ſame 


Caſe cited accordingly to have been the Opi- 


nion of all the Judges. | 
My Lords, for Priſoners taken in defenfive 


Wars, and likewiſe for Pledges and Hoſtages for 
ſecuring the Peace, that the Charge and Main- 
tenance, and the carrying them to the ſeveral 
. Places of their Abode, have been always born by 
the Kings of this Realm, the Allowances there- 
of in the Exchecquer are ſo frequent, that I in- 
tend to cite none of them, ſave that for the 
Priſoners taken in the Conflict at Dover before 
ſpoken of, which is Comm 4 Ed. II. Rot. 22. 
dorſ. neither do I find it at any time ſtood upon, 
ſave only 8 Ed. II. amongſt the Br. 7rin. 8 Ed. II. 
Rot. 88. dorſ. But the Reaſon is, becauſe that 
after the Death of Ed. the Firſt, in the Com- 
miſſion of granting the Conftableſhip of the 
Caſtle, no mention was made of the Priſoners, 
and yet even in that Caſe upon a Monſtravit 
Regi, a Writ of Privy Seal is awarded for Al- 


lowance prout Fuſtum. 


My Lords, if in all theſe Particulars of Sol- 


diers, Victuals, Caſtles and Forts, Horſes, Pri- 
ſoners and Pledges in caſe of a Defenſive War, 
the main Supports of them, the Kings could 


not tax their Subjects, but have born the Charge 


thereof themſelves ; I ſhall then offer it to your 
Lordſhips to be ſo for the Defence in General. 
My Lords, the Allowances in the Exchecquer 
in all the Particulars before-mentioned are fre- 
quent. In the Caſe of Mines, the Profits of 
Silver Mines, that they upon an Accompt in 
the Exchecquer were always anſwered unto the 
King, was one of the principal Arguments for 
the King's Right thereunto ; and there fo. 320 
it is held, that in all Things that concern the 
Revenue of the Crown, becauſe they are there 
debated, that the Record of the Exchecquer 
| ſhews not only che courſe of the Court, but 
what the Law is through the Kingdom. 
My Lords, that in Caſes of War and Embaſ- 


ſies the Checquer made Allowances, and with 


what great Conſideration, appears by the Sta- 
tute 5 Rich. II. cap. 10. that they were not al- 
lowed by the Court, till the Party brought the 
Great Seal, or the Privy- Seal for it. And if a 
Writ of Allowance came to the Exchecquer be- 
fore the Court had examined the Accompt, 
yet they never made Allowance until the Court 
had examined it, Hill. 25 Ed. I. Rot. 22. Licet 
breve de allocatione pendit de 1c00 l. allocandis ta- 
men ante allocationem factam opportet inquirend (i 
pecunia illa ad opus Regis devenit & quod ipſi doce- 


ant ſuper boc Curiam Regis. And Irin. 25 Ed. I. Rot. 
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47. the Allowances are never in Groſs, but by 
Particulars. | 

My Lords, the next Proof that T ſhall hum- 
bly offer unto your Lordſhips, is in that of 
borrowing of Money by the King for the De- 
fence of the Realm, which as they have uſu- 
ally done it, ſo it is as clear, that not only up- 
on Petitions, their own Pleaſure, and upon 
Grace, but likewiſe upon Suit they have been 


adjudged ſo to do in the ordinary Courts of 


Juſtice. Comm Paſch. 31. Rot. 41. one hundred 
and forty nine Pounds borrowed of Henry Tomp- 


ſon, pro defenſione totins Regni was ſued for, and : 


repayment ordered. M. 10 Ed. II. Rot. 160. 
Grandes pecuniæ ſummæ borrowed by the King 
for that Purpoſe, and order. for Repayment. 


Br. 3 Ed. III. Comm princip. Rot. 664 J. My Lords, 
in this Particular I ſhall cite but this one Caſe 


more Comm Paſch. 29 Ed. I. Rot. 18. the King 
pro urgentiſſimis Regni negotiis & defenſione totius 
Regni, had ſeized divers Sums of Money in all 
the Abbies and Cathedrals, and other Religious 


Houſes in the Realm, & quo citius commode po- 
terit promiſed Payment. In the Parliament 


29 Ed. I. at Lincoln the King is petitioned for Re- 
payment of theſe Monies, who promiſeth Repay- 


ment, Ita quod Regis conſcientia ſuper hoc exoneret” 


and there, and Rot. 19. divers Sums are adjudged 
to be paid. i: 


My Lords, I ſhall thus humbly offer this un- 


to your Lordſhips, that if the King had con- 
ceived, that when himſelf wanted Money for 


the Defence, that he might have charged his 
Subjects, he would never have made this An- 
ſwer of Repayment, ad exonerandum Conſcientiam, 


for then in Equity and Conſcience the Parlia- 


ment ſhould have taken Care for the Satisfacti- 
on of theſe Debts, or ſhould at leaſtwiſe have 
diſtributed part of this Charge upon all his 
Subjects; neither ſhould the Parties have had 
full Satisfaction for all their Debts, but ſhould 
rt themſelves. By the Statute 


have born 
35 Hen. VIII. cap. 1 2. the King for the Defence 
of the Realm had divers great Loans made to 


him. Now likewiſe there being great Cauſe of 


new Defence againſt Fance in Scotland in Aid 


of the King, they releaſe theſe Aſſurances giv- 
en by the King, and likewiſe Releaſe to the 
King all Suits and Petitions concerning thoſe 


Moneys. 


My Lords, I am now come to the other Au- 
thorities for proof thereof, which is by Acts of 


Parliament. My Lords, before I come to the 
Acts of Parliament themſelves, I ſhall humbly 


offer unto your Lordſhips, the Summons and | 
. Preparatives to them. | 
Firſt, the Ardua Regni negotia for which they 


are called, are principally defenſionem concernen- 
tia, that theſe are not the Way and Manner of 


Defence, and their Advice therein, but the 


Supplies and Aids for this Defence, I have pre- 
ſented clear Proofs to your Lordſhips before. 


That theſe Aids cannot be raif:d without their 


Conſents, is ſtrongly inferred in this, that the 
Knights of the Shires are to have plenam & ſuff- 
cientem authoritatem proſe & comitate Comitatus pred” 
ad faciend & conſentiend, to the Things in nego- 


tiis ante diftis. If this might be done without 


conſent of the Commons, this in the Writ would 
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be needleſs. But that this cannot be done with- 
out their Conſents is cleared by the Words fol- 
lowing in the Negative, Ita quod pro defectu po- 
zeſt atis 1 dicta negotia infecta non remaneant 
quoviſmod. This my Lords is the conſtant form 
of Modern, and all the ancient Writs, and 
ſhews clearly that the Commons without their 
Conſents in Parliament, are not chargeable to 
a defenſive War. 

In the Acts of Parliament, I will begin with 
that of William the Conqueror, Anno quzrio of 
his Reign; which beſides that it is cited in the 
Preface of the 8:h Report, and If. fol. 75. 


and by Ingulphus fo. 519, and Mr. Selden in his 


7 = nibil ab eit exigatur vel capiatur niſi 


Eadmerus, Page 171. its likewiſe upon Record, 
and inrolled in the Red Book in the Exchecquer. 
The words are theſe, volumu & firmiter præci- 
pimus & concedimus quod omnes liberi bomines totius 
Monarebiæ Regni noſiri Anglia habeant & teneant 
terrat ſuas & poſſeſſiones ſuas hene & in pace libere 
ab omni exactione injuſta & ab omni tallagio. Ita 
Fron 
uum liberum quod de jure nobis facere debent & fa- 
cere tenent & conceſſum jure bereditario in perpetuum 
per Commune concilium totius R egni noſtri præd. 
My Lords, the Words by reaſon of the Diſ- 
junctive & ab omni tollagio are plain, that 
the King ſhall not exact, nor take any Thing 


of any Freeman, but what his Tenure binds 
him unto. As in words by reaſon of the gene- 


rality of them, it extends to Caſes of the De- 


fence of the Realm; that it doth ſo in intent, 


I ſhall indeavour thus to preſent it to your 


Lordſhips. 


The Military Services before mentioned for 
the Defence of the Realm, they are by Bracton 


attributed to the Conqueror's Inſtitution; for 


in his ſecond Book Fo. 36 ſpeaking of them, he 
ſaith, Secundum quod in Conqueſtu fuit adinventum. 
Plowden in the Argument of Sir Themas Treſhams 
Caſe, means, the Conqueror had to do it by 
reaſon of the many Attainders of thoſe that 
took part with Harold, and after his Death with 


Edgar Atheling ; that he did it in a great part, 
appears by Math. Paris FA 8, that he put all the 


Clergy that before held in Franke Almogne ſub 


ſervitute Militari to do Service tempore boſtilita- 


tis, and by the County Palatine of Durbam and 
Cheſter in thoſe Places of Danger. In the Book 
of Knights Fees in Henry the Second's Time, it 
appears by the Certificates, they had ſometimes 
de veteri Feoffament' and ſometimes de novo. And 
by ſome of them it appears, that the Tenures Je 


novo Froffament were before King Stephen's Time, 
and therefore it's probable that che Yeters might at all obſerved in the 


be thoſe created by the Conqueror. The Pro- 
viſion for Soldiers Pay by Tenures was likewiſe 


of his Inſtitution, as appears by that before cited 


out of the Black Book, Iib. 1. cap. 27. that in 
primitivo regni ſtatu poſt conqueſtum ad ſtipendia & 


Adonat militum out of the Caſtles and other Lands 


in quibus agricultura non excercebatur pecunia nume- 


rata ſuccreſcebat, The Policy and Proviſion of the 


Conqueror for the Defence being by Tenures, 


when in this Act of Parliament he ſays, quod ni- 


bil ab its exigatur vel capiatur, niſi ſervitium ſuum 
quod de jure nobis facere tenentur, humbly con- 
ceive ſhews plainly, that the Subject was not 
otherwiſe to be charged for the Defence, nor 
further than by their Tenure. This, my Lords, 


35 
further appears by other Parts of that Act of Par- 
liament, where ſpeaking of any thing of Charge 
that is to be done according to their Tenures, 
as that all bene ſe teneant in equis & armis ad ſer- 
vitium ſuum integrum faciend. But in the next 
Place ſpeaking of the Defence it faith, that all 
within the Realm ſunt fratres conjurati pro viribus 
& facaltatibus to defend the Kingdom. and the 
Peace, G ad judicium rectum, G juſtitiam faciend' 
the coupling of the Defence with that of the 
Peace, and doing Juſtice, ſhews the perſonal 
Care that all by their Oath of Allegiance ought 
to bear to the common Peace and Good of the 
Realm. | 25 | 
The next Statute that I ſhall preſent to your 
Lordſhps, is that of Rummey Mead, 17 FJobannis 
Reginr, the words are theſe, Nullum Scutagium 
vel auxilium pona in Regno noſtro niſi per Commune 
Conſilfum Regni noſtri niſi ad corpus noſtrum Redi- 
mend, and to Knight his eldeſt Son, and to 
marry his eldeſt Daughter, as in Words theſe 
extend to the Defence ; becauſe all Supplies 
for that Purpoſe from the Subject, they are on- 
ly in auxilium, or in ſubventione expenſar of the 
King, who, as before is proved, 1s n : 
bound thereunto : So may the intent likewiſe 
be further gathered, Firſ# from this, that the 
Word auxiliam is joyned with that of Scutage, 
which is for the Defence; and likewiſe from 
this, that particular Satisfaction is made, by 
other parts of that Statute, to thoſe that had 
been diſſeiſed by Rich. the Second, and King 
John, which were things done only for the In- 
creaſe of their Revenue, without ſhew of the 
Common Defence. That both before 9 Hen. III, 
and afterwards 20 Ed. I. this was a Statute, and 


ſo accompted I have before proved. And in the 


Book 5 Hen. III. it is called by the Name of 
Magna Charta ſans adlitian. So 37 Hen. III. in 


that ſolemn Confirmation obſerved by Marth. 


Paris p. 115. this of Rumney Mead is confirmed 
by the Name of Mag. Char. and 50 Hen. III. 
p. 1220, which I note only to this purpoſe ; that 
of ſpeaking of Mag Chart, this of Rumney Mead 
is intended as well as that of 9 Hen. III. as part 
thereof, and bodied both together; yet that 
neither of them were obſerved either in King 
obn s or Hen. the Third's time, our Hiſtories are 
llof: it. And by the Pope's Bills of 12, and 
13 Hen. III. the Pope abſolving the King from 
his Oath in their Confirmation doth it, becauſe 
as the words of the Bulls are, Furamentum pec- 
cati vinculum eſſe non debet, neither till after 
29 Ed. I, as I thall hereafter prove, were they 
| things concerning the 

King's ) nd (ddr tices 
Tue next that 1 ſhall cite, are the Statutes of 
25 Ed. I, and the Statute de tallagio non conceden- 
do. That of the 25 Ed. I. cap, 5, & 6. the Grie- 
vance is for Aids, Tasks and Prizes taken ehro 
the Realm, for the Wars ſhall not be brought into 
any Cuftom for any thing before done, be it by 
Roll or any other Precedent that may be found; 
and further grants, that for no Buſineſs from 
henceforth, he will take any ſuch Aids, Tasks and 
Prizes but by common Conſent in the Parliament 
of the Realm, and for the common Profit, ſa- 
ving the ancient Aids and Prizes due and ac- 
cuſtomed. My Lords, though by the Copula- 
tive it is clear enough, that there muſt be a 
1 185 r Conſent 
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Conſent and common Profit concurring, and 
although the ſaving of the ancient Prizes and 
Aids accuftomed, might well enough have been 
ſatisfied in the Aid excepted in Rumney Mead, 
and the prizing of Wines and Purveyance ; yet 
to out theſe and all other Scruples, the Statute 
de tallagio, &. made aferwards for that purpoſe 
is Abſolute and General: That no Talliage or 
Aid ſhall be taken by the King, nor that any of 
his Officers ſhall take any Corn, Leather, Cat- 
tel, or any other Goods without the conſent of 
the Party. 

My Lords, to bring theſe Statutes to the 
Thing in queſtion, that theſe Things cannot 
be done though for the Defence, the times of 
the making of them, and the Circumſtances 
concurring thereunto, I ſhall preſent unto your 
Lordſhips. 

That of the 251b Ed. I. by the Date appears, 
Vas the 10th of Ofob. 25 Ed. I. My Lords the 
King, the 12th of Aug. before being at Odimer 
ready to go over into Flanders, the Parliament 

being then ſummon'd by his Letters Patents, 
Kot. pat. 25 Ed. I. M. 7. taking notice of the 
Conſtables and Marſhals departure from the 
Court in Diſpleaſure, and of the Rumors of 
the People, that the King refuſed to ſeal Arti- 
cles ſent him for the common Profit, for the 
Redreſs of divers Grievances done to the Peo- 
ple. For the Grievance he ſaith, that without 
thoſe things he could not have defended the 
Realm, and yet ſaith, that he is ſorry for it, 
and prayeth that this may be his Excuſe, as he 
that hath done thoſe Things, neither to buy 
Lands nor Tenements, nor Caſtles, but to de- 
fend himſelf and the whole Realm; and that if 
he returned again, he would have all know, 


that he had an Intent to amend all thoſe things, 


to the Honour of God, and Content of his Peo- 
ple; that if he dies in this Service, his Heirs 
ſhall make amends. Hereby it appears, that 
the Grievances that procured this Statute, were 
for the Defence of the Realm; therefore from 
hence it follows, that the Aid and Taxes there 
mentioned were for the Defence. So likewiſe 
that the Exception of the ancient Aids extends 
not to thoſe of the Defence, that being the 
Thing wholy complained of. This Declarati- 
onof the King was the 12th of Augu, the Se 
tember after the King being at Vincbelſea thoſe 
Articles are ſent unto him, to which he defer- 
red for the preſent to give his aſſent unto them, 
becauſe his Council was not there, and fo fails 
over into Flanders. This Statute of the 25th of 
Ed. I. is paft, the King beyond the Sea, the 
| Teſte Edvardo Filio noſtro; at his return as appears 
by Wallſingham Page 42, the King is deſired to 
confirm theſe Articles, which in Mallſingbam Page 
40, are the ſame Word for Word as the Sta- 
tute De tallagio, which tt King then deferred, 
27 Ed. I. they deſire it again, which the King 
doth with a Salvo jure Coronæ noſtræ in fine ad- 
jecto, quod cum audiſſent Comites cum diſplacentia ad 
propria diſceſſerunt ſaith the Author, ſed revocatis 
ipſis ad Quind Paſch' omnia ſunt conceſſa. 
That the Statute De fallagio was after that of 
25 Ed. I. is plain in this, by the King's going 
over into Flanders without aſſenting unto any 
Articles in Septemb. and 10 OFob. following, as 
appears by that Statute 25 Ed. I. ic ſelf it was 
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made; and likewiſe by the Statute De rall-pio it 
ſelf, the King's releaſing all Rancour to the Earl- 
Marſhal and Conſtable who had moft offended 
him,and firft preſented theſe Articles tothe King. 
My Lords, I ſhall add this only, as I conceive 
it will not be proved, that this King either be- 
fore or after the making of this Statute, or any 
of his Succeſſors ſince, ever claimed this abſo- 
lute Power over their Subjects, as to lay Aids and 


Talliages upon them for the Supportation of 


their own private Eftates abſtracted from the 
common Defence or Good of the Kingdom. 
This King at this time we ſee by his own De- 
claration, was far from it. 
fully ſatisfied thoſe that deſired it; for as Wal- 
ſingham ſaith, Ad eorum votum abſolute omnia ſunt 
conceſſa. If therefore it extends not to that of 
Defence, I ſhall humbly offer it by what Con- 
ſtruction of it our Anceſtors Judgments and 
Diſcretions will be freed from a great deal of 
Cenſure, that were ſo well contented with it. 


This laft Statute * 


My Lords, Mag. Char. being confirmed at 


the ſame time when the Statute 25 Ed. I. was 
made, and both that and the Statute De talla- 
gio, being only Articles upon Mag. Char”, they 
were all of them as I conceive intended in the 


Subſequent, and ſo often Confirmation of Mzg. 


Char. | | 
My Lords, the next is. the. Statute of the 
14 Ed. III. cap. 1, that the People ſhall not be 


compelled to make any Aid, or to ſuftain any 


Charge but in Parliament. That this cannot 
be done for the Defence, will as I conceive be 


inforced from the words; for a great Subſidy 


having been granted as well for the War on 
this ſide the Sea, that is for Defence, as for the 
French Wars: Its declared, that this ſhall not be 
drawn into Example, and that out of Parlia- 


ment they ſhall not be compelled to ſuftain 


any Charge; and then it is further enacted, 
that that Subſidy and all the Profits of Ward- 
ſhips, Eſcheats, and other Profits of the Realm, 
ſhall be ſpent for Defence and Safeguard of the 
Realm, and the Wars in Scotland and France, 
and not otherwhere ; ſo that this Statute as I 
conceive all put together, - bears. this Senſe. 
That the Subſidies granted in Parliament, and 


the Wardſhips being a Fruit of the Tenures cre- 


ated for the Defence of the Realm and other 
Profits ariſing to the King by way of Preroga- 
tive, are to be ſpent for the Defence of the 


Realm, and the King's other Wars; but that no 


Aid or Charge for any of theſe, can be laid 
upon the Commons wichont conſent in Parlia- 
ment. My Lords, that the Practice of the King, 
I mean Ed. the Third, was contrary to theſe 
Statutes, and that they were not kept. appears 
by the Parliament Roll, 15 Ed. III. M.9, the 
next Year after where the Commons ſhew that 
their Goods were ſeized, and their Bodies im- 
3 without any Suit commenced againſt 
them. | | ET | 
My Lords, the next which I ſhall cite are 
the Statutes of 25 Ed. III, and 1 Rich. III, againſt 
Loans and Benevolences, which I ſhall humbly 
offer unto your Lordſhips on this Ground, 44 
ea que frequentius acciderint adparantur leges ; as for 
my part I have ſeen general Loans and Bene- 
volences, but they were for the Defence; ſo I 
conceive if they were otherwiſe, they were 
| BOP. | but 
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mon Grievances therefore being by Loans and 
Benevolences of that Nature, theſe Statutes I 
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but few in reſpe& of the others. The com- Sea, and. for the Defence and Safety of the 


conceive were made againſt them; for theſe. r 
not being within the words of any of the for- King, Kingdom, and People, can admit no long 


mer Statutes, that therefore the Kings might 


with the more Colour put them in Practice, 
and on the other ſide being as equally dangerous 
to the Subjects, becauſe of the Diſpleaſure by 
denial, procured the Statutes. That Loans 
for the Defence were after the 25 Ed. III coun- 
ted unlawful, appears by Walſingham Pag. 179, 
that 44 Ed. 3. the King Sinifro Concilio magnas 


ſummas pecuniz of all Sorts petiit aſſerens quod in 


defenſionem Eccleſiæ G. Regni illas expenderet, but 
that the People would not lend. | 
My Lords, the next which I ſhall cite is direct 
in Words, which though it be not an Act of 
Parliament, yet the Weight of the Authority 
by putting F it will. appear. In the Second 


| Part of the Parliament Roll, 2 Ric.2. M. 3547 5. 


the King being beſet with the Enemies of France, 
and Spain, and Scotland, who all three by Land 


and Sea invaded the Realm, the Privy Coun- 
cil not willing in a thing ſo much concerning 


the Realm, to take the whole Charge of it up- 
on themſelves, nor deſiring ſo ſoon to call a 


Parliament, a Parliament but a little before be- 


ing diflolved ; they therefore reſolved to aſſem- 


ble a great Council of moſt of the Biſhops, 
Lords, and other great Men and Sages of the 
Realm, who meeting and finding the abſolute 


neceſſity of a Preparation for Defence, and that 


the King wanted Money to do it ; what their 
full and final Reſolution in this Caſe of Extre- 
mity for Defence was, I ſhall read the words of 


the Roll, they ſay Pur concluſion final quils ne poi- 
ent ceſt miſchiefe remedier ſans charger les Comm del 


Ropalme, quel charge ne poient de fait ne grant ſans 
Parliament; and therefore the Neceflity being 
urgent, the great Men lend Money for the 
preſent with advice preſently to call a Parlia- 


Ment, as well to provide for the Repayment of 


this Loan, as for further Supply. Its true, my 


Lords, that this King was at this time within 


Age, and it is likely that many of his Council 
had been Ed. the Third his Grandfather's Pri- 


vy. Council, who well knew his Prerogative, 


and extended it as far by reafon of his great 


Wars to the charging of his Subjects, as any 


before him, or ſince his time. And that not 
only the Privy Council, but likewiſe, as the Re- 


cord faith, almoſt all the Prelates and others, 


Dukes, Earls, Barons, Bannerets, and other Sa- 
ges of the Realm, which I conceive were the 


Judges, ſhould be ſo far from putting this in 


Execution, as that they declare in the Negative 
upon full Deliberation, that the Commons can- 
not be charged herein, but in Parliament, 


themſelves likewiſe thereby Being to undergo a, 


preſent Charge, by lending to ſupply that Ne- 
ceflity z the Authority muſt needs be Weigh- 
ty: And upon ſecond Thoughts afterwards, the 
As was declared in full Parliament by the 
Lord Chancellor, and fo afterwards entred up- 
on the Roll without any Qualification at all, 
which adds further to the Authority thereof. 

Ult. Feb. 3. Car. A Commiſlion iſſued to di- 


vers great Lords, the End, as appears by the 
words, was for aiding the King's Allies beyond at no part of the Charge, 


- 
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Kingdom and People. They were, by the Com- 
million, to raiſe Money by Impoſition or other- 
wiſe, which without extream Danger to the 


delay, wherein Form and Circumſtances are to 
be diſpenſed with rather than the Subſtance 
loſt. This my Lords was a Commiſſion to tax 
the Subjects in time of Neceſſity for Defence. 
The laſt Parliament this Commiſſion as againſt 
the Law was condemned by both Houſes, and 
cancelled in his Majeſty's Preſence. 

Phillip Comines in his 5th Book, cap. 8, obſer- 
ving the ſame, above all other commends the 
Policy of the Engliſh Laws and Government, 
and both he and Bodinus Reipublic' lib. 6. cap. 11, 
and Paſquerus Advocate-General in the King of 
France his Chamber of Accompts in his ſecond 
Book, cap 6, and 7, all ſhew this likewiſeto be the 
ancient Law of France, and how the Practice 
comes now to be otherwiſe therePaſquerus ſhews at 
large; and that the Kings ſometimes endeavour- 
ing to the contrary, found ſo much Difficulty, 
that they afterwards, eſpecially Charles the Fifth, 
procured by the Conſent of the three Eſtates 
theſe Aids for Defence to be granted for three 
or four Years together; And that this Conſent 
of the People at the firſt, was afterwards that 
which gave the occaſion to the King to take it 
without. Conſent ; and therefore he concludes 
that France being Un Royalme de Conſequence, that 
they muſt not eaſily promiſe any thing though 
but once, which they will not be willing to per- 
mit for ever. by 1 5 : 
My Lords, I have now done with the Proofs ; 
in the next place I ſhall endeavour an anſwer to 
ſome few Objections that are obvious, both from 
Reaſon and Authorities. 7 | 
For thoſe of Authorities 13 Hen. 4. 14, 16. 
Gaſcoigne's Opinion that the King may charge 
his People without Parliament, to a thing that 
is for the common Profit of the People; the 
thing that he applies it to is, that the King may 
grant Pontage and Murage, c. N 

My Lords, that the King may grant both theſe 
and Tolls upon erection of a new Fair or Mar- 
ket, or Paveage, I ſhall not deny. The An- 
ſwer that I ſhall give to them is, Firſt, That 
theſe Grants do charge venalia only, that is, 
Goods carried to thoſe Places for Merchandize; 
but that any Tax may be laid ſecundum ſtatum 
& facultates, either upon the Hundred or Coun- 
ty, I ſhall humbly deny it. EY 

It is true my Lords, by the Conqueror's Laws 
it appears, that Cities and walled Towns were 
for the Defence of the Country, and therefore 
by thoſe Laws no Fair or Market might be kept 
but in Civitate aut Burgo muro walliat'. There in 
Doomeſda)- Booł in all ſuch Caſes it is found, that 
there are ſo many Mar-ſjones Murales,, which 
by their Tenure, when need was, were bound 
ad murum reficiend*. That no other Land that 
holds not by that Service is liable, appears 
by the Parliament Roll, 1 Rich. 2. pars. 2. M. 76. 
where all the Cities and Burroughs of England 
petition, that in this time of Danger they not 
being able. with their Merchandize to do it, 
that others that had Lands within the Towns 
might be made Contributaries, who before were 
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The Anſwer is, that all according to their 


Tenure, as they have anciently done, ſo ſhalt 


they ſtill; and if this might be done, there 
would have been no need of the Statutes of 
2, & 2 Phil. & Mar. cap. i. 23 Eliz. cap. 4, for 
giving Power to tax Men ſecundum ſtatum & fa- 
cuitates, to repair Caſtles and Towns within 
twenty Miles of Scotland. Bd | 

For the Tolls and Pontages and Paveages, as 
there is'a great deal of Equity that thoſe which 
receive Benefit by bringing their Goods to the 
Market, and over the Bridge, ſhould contri- 
bute to the Charges that make and maintain the 
Market- Places and the Bridges; ſo neither are 
they Compulſory, but voluntary Charges : For 
as no Man payes, but he that receives the Be- 
nefit, ſo none is compellable thereunto, but is 
left to his Liberty, Neither is there any Co- 
lour in reſpect of the Town it ſelf, to whom 
the Murage or Paveage is granted, why they 
ſhould not be charged, becauſe the Grant can- 
not be but at their own Suits; for if it be not 
at the Suit of tot Burgenſium, the Grant is void, 


and to be revoked. 5 
It may be further Objected, that as the Law 


hath intruſted the Way and Manner of mana- 
ging of Defence wholly and independently un- 
to his Majeſty, ſo likewiſe of Aids and Means, 
as the Cauſa ſine qua non, and therefore his Ma- 
jefty ſhould not be dependent upon the Parlia- 
ment for them. | OY 

My Lords, the near Relation between his 


Majeſty and the Parliament, that they are but 
one Body, hath been preſented unto your Lord- 


ſhips, and that his Majeſty did exerciſe the 
ſummum Imperium there. Bodin lib. 1. cap. ult ſays, 


quod ejuſd elſet poteſtar* tributa nova imponere cujus 
quod e 7 


eſt legem terre, but that the Legiſlative is not 
in his Majeſty out of Parliament will be 
granted. „ N 5 

The Subjects Intereſt being as nearly con- 
cern'd in the Defence, as his Majeſty's is; as there 
is no Cauſe to fear that they ſhould not be wil- 
ling to proportion the Aid to the Occafion ; fo 
neither can the Law preſume otherwiſe, which 
hath ſo high an Opinion of the Fudgment and 
Integrity of this Court, that as it is in the Comm 
398, its unlawful for any Man to conceiveany 


diſhonourable Thing of it. 


My Lords, my laſt Anſwer thereunto is, that 


by the Law the King hath as independent a 
Power to make a foreign War, as to make a 
Defenſive. It will as I conceive be granted, that 


in this Caſe his Majeſty hath not Power to tax 
the Subject; for then it would follow that as 
well as to the Conquering of the next adjacent 
Rea'm, ſo of all Europe the Subject ſhould be 
at the Charge, and yet the Land Conquered be 


only his Majeſiy's; and yet upon this Ground, 


in reſpect of the equality of the Powers, it might 

be done. | e | 
Neither, my Lords, as IT humbly conceive doth 

this only anſwer the Objection, but returns 


upon the other ſide; for his Majeſty has Power to 


make an Offenſive War, which for the moſt 
part cauſeth a Defenſive ; by this means it ſhould 


be in his Majeſty's Power to make a Defenſive 


nance of it. : 
My Lords, the laſt ObjeRion whereto I ſhall 


War, and to tax the Subject for the Mainte- 


38 The Tryal of Joan Hamsopen, Eſq; 


indeavour an Anſwer, ſtands thus. The Par- 
liament is a great Body, and moves ſlowly 3 
and that the Caſe may be ſuch, that the Cauſe 
may be loſt before the Parliamentary Supplies 


. 5 
My Lords, how Means of effecting fo ſud- 
dain, and ſo great a Surprize can be fo ſecret- 


Iy carried, I ſhall not examine it in Reaſon, but 


all humbly offer unto it theſe Anſwers. _ 
Thar the Service whereby the Law hath pro- 


vided for the Defence both for Land and Sea, 


they have both the ſame limitation of Time 
with the Parliamentary Supphes in the Sum- 
mons of the Tenents by  Knight's-Service 
ad exercitum, and of the Cinque Ports, forty Days 


warning is to be given, as is for the Parliament. 
And ſo it is probable for that of Mould, 13 Ed. 1, 


it was for others that held by Sea Service. And 


anciently the Summons ad exercitum, to the 
Ports, and for the Parliament went out together, 


or much about the ſame time, that the Parlia- 


ment might aſfefs the Eſcuage; and that in 


caſe the Tenures and other Revenues were not 
able to maintain the War, that the Parliament 


might provide for further Supplies, as appears 


Hill. 28 Ed. 1. M. 15. 31 Ed. 1, and 44 Ed. 1. 


M. 15, & 16, & oportet neminem legibus eſſe ſa- 


13 


pient iorem. „ 


The Tonnage and Poundage when firft gran 


ted for Life, was, that the King's might always 
have Money ready upon ſuch ſuddain Occaſi- 


ons, In the Parliament Roll, 4 Ric. 2. M. 42, 
the Commons deſire payment of Edward the 
Third's Debts, that they might be incouraged 


to lend the King in Aid of the Realm, if a 
ſuddain Caufe of Neceſſity ſhould fall out. The 


Anſwer is, that it ſhall be done ſelon le petition. 


My Lords, by this it appears, that this Obje- 
&ion was not then taken to be of Weight, ma- 
ny of the Loans are in Canſa neceſſitatis in Arti- 
culo, The Authorities that further anſwer this 


ObjeRion are great, and full in the Point. 


The Firſt is that of the Parliament Roll of 


2 Rich. 2, before cited; the Buſineſs of Defence 
could not ſtay fo long as for a Parliamentary 
Supply, yet agreed, that the Commons with- 


out Parliament could not becharg'd-; and there- 


fore the ſame Men that gave the Judgment, pre- 


ſently lend Money for that Purpoſe. | 
In the Statute 31 Hen. 8. for Proclamations, þ. 


the Cauſe of making the Statute is expreſſed in 
theſe Words. Conſidering that ſudden Cauſes 


and Occaſions fortune many times, which do 


require ſpeedy Remedies ; and that by abiding 
for a Parliament, in the mean time might hap- 
pen great Prejudice to inſue to the Realm: 


Therefore the King's Proclamation: is by that 


Act made equivalent to an Act of Parlia- 
ment, but with a full exception of their Lands, 


Goods and Chattels; which as it ſhews that be- 


fore that, by the Common Law, the King could 
not, in Caſes of Exigency that could not ſta 
for a Parliament, take or ſeize their Goods, ſo 
they were careful ſtill to preſerve their Rights. 
My Lords, after the Statute of 31 Hen. 8, 
the Maxim of Fuſtinian was verified in Hen. the 


Eighth, as of the Roman Emperors after the : 


Lex Regia, whereby the People transferred their 
Suffrage to the Emperor, Quod Principi placet 
legis vim habet, ſo all that time was that other 
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s' part here, as there in 


eſt univerſitatis, & quod noftrum eſt ſine facto noſtro 
ad allenos transferri non poteſt. The 7 Prællict. of 
Spain, titul 1. particular 2; gives ſomething more 
to the King, for he may take from the Subject, 
pro neceſſitate Reipublicæ dato primum tali cauſa dicta 
rei bona lambia ejuſd vel majors pretii bonorum vi- 
rorum arbitrio, he may in this Caſe take, giving 
a Pawn to the Subject for the aſſurance of a 


fũture full Satisfaction. Lyne in his 6:h Book, 


cap. 35. Bodin in his 6th Book, fo. 655 affirms, 
that when Hannibal had put Italy and Rome itſelf 
into ſo ' great hazard, and that there was not 
Money left in the common Treaſury, that yet 
the Senate without their Conſent could not 
charge the People, but that unuſquiſque of the 
Senate mutuo dabat aliquid in uſum publicum. 
My Lords, the laft Authority for the anſwer- 


ing of this Objection, and the clearing of the 


whole Buſineſs, is the Commiſſion of the Loan. 


2 Car. pars. 4. Pat. Roll, the Words are theſe. 
The great and mighty Preparation both by Sea 


and Land, did daily threaten ne Kingdom ; 
that the Safety and Subſiſtence of the King and 


People, and the common Cauſe of Chriſten- 


dom were in apparent Danger of ſuffering ir- 


 reparably ; that the King's Treaſure is exhauſt, " 


and che Coffers empty: That the Buſineſs of 


Supply cannot indure ſo long delay as the cal- 


ling of a Parliament, and inquiring into all 


means juſt in Caſes of fuch unavoidable Dan- 
ger; the King is now refolved to bortow of the 


Subject, to enable his Majeſty for their Safe- 


a ties, and promiſeth Repayment. 


My Lords, the borrowing of Money only is 


the thing required, that is for Defence, the King 
had no Money left; the Exigency ſuch, that it 
would not ſtay for a Parliament. This Com- 


miſſion afterwards in the Parliament 3 Car. was 


queſtion d, and upon Debate adjudged by both 


the Houſes of Parliament to be void in Law, 


by the Petition of Right preſented fo to the 


King, his Majeſty denies it not. „ 
My Lords, from this Objection of ſudden 
Danger, I come to the next, which is the 
third Thing before offer'd unto: your Lordſhips, 
which is an Admittance, that the Danger ſome- 


times may be ſuch, that the Subjects Goods 


ſometimes without their Conſent may be taken 


from them ; for Property being both intro- 
duced and maintain'd by human Laws, all 


Things by the Law of Nature being Common, 
there are therefore ſome times, like the Philiſtines 


| being upon Sampſon, wherein theſe Cords are 


too weak to hold us, Neceſſitas enim (as Cicero 


faith) magnum humane imbecillitats patrocinium 
omnem legem frangit, at ſuch times all Property 


ceaſeth, and all Things are again reſolved into 


the common Principles of Nature. Thefe 


times, as ſometimes they are only infnti, and 
concern but ſome few, as in Caſes of killing 


one another in a Man's own Defence ; in pul- 


ling down Houſes in a common Fire, making 
of Forts upon other Mens Lands, or with their 
Goods upon ſudden Aſſaults; fo ſometimes 
they are longer in Continuance, and larger in 
Extent, and concern the whole Kingdom, as 


it is in times of War, quando agitur pro aris & 


fou flagrante Bello, And as on the Particulars 


before mentioned, which are but for a ſhort 
time, and that concern ſome few only, the 
Law hath no Power for that time, nor maintains 
any Property, ſo in the - other Caſe it looſeth 
this Power for a longer time, and over all. A 
Diſſent upon Diſſeifin in time of War, takes not 
away the Entry of the Diſſeiſee. Liz: Sec. 412. 
no Plenary after the fix Months bars the 
Patron of his Quare Impedit upon a Preſentati- 


on in time of War. 43 Ed. 3. Quare Impedit. 


135 Na. Br. 31. And in a Writ of Right where 
the Seiſin makes the Title the taking of Explees, 
muſt be alledged to be done tempore pacu, the 
Law allowing no Eſtate in ſuch times, but calls 
it an Occupation in time of War. Litl. fo. 12. 
And as inter arma leges filent, fo that of Brack. lib. 
4. fo, 240, that tempus Guerre eſt tempus Injurie, is 
likewiſe true; for after the War is ended, the 
Law as not having Cognizance of Things then 
done, gives no Remedy for Wrongs in that time 
ſuftained, as the Caſe is adjudged in the Roll 
of Kent. 7 Ed. 1. inter placita de querels one Par- 
leton queritur de Petro Randal quod ipſe die Mercurii 
ante feſtum Sti Tbomæ, 46 Hen. 3, came to the 
Town of Cleve, and took of the Plaintiff's Goods 
three Oxen, four Cows, and three Heifers, and 
ret detains them; the Defendent alledgeth the 

ardon of Hen. the Third of Omnes tranſgreſſiones 
fal ratione turbationss tune in Regno exiſten, and 
that it was tempus Guerre when the Goods were 
taken; the Plaintiff replies, that the King Par- 
dons only Offences'done to himſelf, & non tranſ- 
greſſiones aliis illatas ; the Defendent rejoins, that 
tempus illud was tempus Guerre, & non tempus pa- 
cis, and upon this the Iſſue was joined, the 


Jury finds that when the Defendent took the 


Goods, fuit tempus belli, & non tempus pacis, and 
therefore it was adjudged for the Defendent. 


Tempus Belli, when Property ceaſeth, is not 
upon every Inteſtine or Defenſive War, but only « 


at ſuch times when the Courſe of Juſtice is ſtop'd, 
and the Courts of Juſtice ſnut up; and this is 
tempus bell; in the Inſtitutes. Sec. 412. 39 Ed. 3. 


Banc. 8 Rot. 49, the Attainder of Treaſon of 
mas Earl of Leiceſter reverſed, Error aſſign- 
ed, Quia tempora Paci maxime cum per totum tem- 


Thomas 


pus præd Cancellar & al curiæ Dom Regis apertæ 


fuerunt Et in quibus jas cuicunq; fiebat pro ut fiers 
conſuevit Nec predictus Dominus Rex in tempore illo- 


rum cum illis explicatis equitavit ; that there were 
great Armies on foot on both Sides in this Bu- 


ſineſs when the Earl was taken at Barrowe- 
Bridge, our Hiſtories are full, but yet ic was not 


that tempus Guerre intended by the Law, becauſe 
the Courts of Juſtice were open, and the King 


with Banners diſplay'd was not in Perſon in the 


Pied. „ 
My Lords, in theſe times of War I ſhall ad- 


mit not only his Majeſty, but likewiſe every 


Man that hath Power in his Hands, may take 
the Goods of any within the Realm, pull down 
their Houſes, or burn their Corn, to cut off 


Victuals from the Enemy, and do all other 


Things that conduce to the Safety of the King- 
dom, without Reſpect had to any Man's Pro- 
perty. 12 Hen. 8. 2 Br. tranſ. 406. 8 Ed. 4. 23. that 
in ſuch times a Subject may make a Bullwark 
in other Men's Lands, and that the Laws al- 
ready eſtabliſhed are ſilent in ſuch times. And 


although in that foreſeen and lingring War of 


Hanni bal v 


* 
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Hanibal's, whereof I have before ſpoken; the 


Senate could not charge the People, yet when 
there was a Tumultus Gallicus, that is, when the 


Ciſalpini their Neighbours on the ſuddain, as - 


ſometimes they did, affaulted the City; by the 
ſame Author the Caſe was otherwiſe. 
My Lords, beſides this ſuddain and tumul 
tuous War, which ſhnts the Courts of Juſtice, 
and brings his Majeſty in Perſon into the Field, 
and wherein Property ceaſeth ; the Law takes 
notice likewiſe of other times of War, as 
when his Majeſty upon juſt Cauſe known unto 
himſelf by Proclamation proclaimeth War 


againſt any foreign State, and likewiſe the 


Law taketh notice of the Effects thereof; that 
is, that no Subject of ſuch Prince or State is 
capable to proſecute any Suit in any his Ma- 
jeſty's Courts; and likewiſe, that then it is law- 
ful for any his Majeſty's Subjects to ſeize and 
keep to their own uſe, the Goods of the Sub- 
jects of any ſuch Prince or State as in the Books 
are adjudged. 7 Ed. 4. 13. 13 Hen. 8. Br. Proper- 
ty. 38. 22 Ed. 3. 16. My Lords, it appears not 
by any thing in this Writ, that any War at all 
was proclaimed againſt any Prince or State, or 
that if any of his Majeſty's Subjects had taken 
away the Goods of any Princes Subjects in 
Chriſtendom, but that the Party might have 
recovered them before your Lordſhips in any 
of his Majeſty's Courts. So that the Cafe in 
the firſt place is, whether in time of Peace his 
Majeſty may without Conſent in Parliament, 
alter the Property of the Subjects Goods for 
the Defence of the Realm. The time that 
will ſerve the turn for the bringing in of the 
Supplies and Means of the Defence, as to your 
Lordſhips appears judicially by the Writ, that 
is, ſeven Months within four Days. For the 
Writ went out Aug. 4. and commands the Ship 


to be at Portſmouth, the Place of Rendezvous 


the firſt of March following; and thereby it ap- 

pears, that the Neceſſity in reſpect of Time was 
not ſuch, but that a Parliament might in that 
time have been called for the effecting of the 
J | 

Let in the next place it is averred, that Salus 
Regni periclitabatur, and that was the cauſe of 
ging forth the Writ ; and this by the Demur- 
rer if ic ſhould be confeſſed, yet this is but in 
General, how, or in what manner periclitaba- 
tur nun conſtat; by the Law the Defendent may 
have a Protection when he is in Negotia Regni; 
but when he will make uſe of it, its not allow- 
able in that Generality, but he muſt ſhe in Par- 
ticular, in what Town or Caſtle, or other par- 
ticular Service he is in, that ſo the Court may 
judge whether the Cauſe be ſufficient, yea or 


no ; and yet that is his Majeſty's Writ too, as: 


well as that in queſtion. The Books for it are, 
36 Hen. 6. 39. 28 Hen. 6.1, | 
Yer in the next place, if your Lordſhips ſhall 
give any to this General, as to the particu- 
lar of Pirates infeſting the Coaſts, and Pre- 
parations further ad Regnum gravand men- 
r, in the Writ, the Caſe then as I conceive 
is this-- | | 
In a time of Peace, his Majeſty's Vigilancy 
faueſees a Danger likely to enſue, the Supplies 
for prevention of this Danger will ſerve, if 
brought in in ſeven Months after within four 


The Tryal of JouN HaMBDE N, Eſq; 


Days; yet whether in this Caſe without their 
Conſents in. Parliament, his Majeſty may alter 
the Property of the Subjects Goods. DET 
My Lords, I have now done. with the Der 
fence in General, and in the laſt place I. ſhatl 


. endeavour to prove, that this of the Sea hath - 


no ſuch Peculiarity in it, but that it will fall 
within that of the Defence in General ; where- 
in in the firſt place, I will endeavour an An- 
ſwer to ſome Objections both from Authority 
and Reaſon, that may ſeem to prove a Right: 


And Secondly, to ſome Precedents concernin 


the Uſe and Practice. e 
Of the firſt Rank I ſhall begin with Dane 

gelt. It may be ſaid, that the Danes infeſting the 
Realm, that Erhelred for the reſiſting of them firſt 

by his own Authority, laid this upon the Sub- 

ject, and made it an annual Charge. That af- 

ter the Conqueſt they ſeldom infeſting. the 
Coaſts, the Conqueror took it not annually as 
at firſt, but at ſuch times only as. it is in the 

Black Book, 1b. 1. cap. 11, when ab exteris gen- 
tibus Bella wel 3 bellorum fuerunt. And that 
after Hen. the Second's time; the Kingdom be- 
ing altogether freed from the Daxiſh Invaſions, 
although Dane gelt toft the Name and Uſe,it ne- 
ver after his time being taken by Hides of Land 
as before; yet the ſucceeding Kings by the ſame 
Authority, did lay Taxes upon the Subjects for 
Defence of the Sea. 5 . 
My Lords, for Anſwer hereunto I ſhall in the 


firſt place obſerve this only by the way, that 


the beſt and certaineſt Authorities agree not 
what it was, I mean the Laws of Edward the 
Confeſſor, Cap. 11, and the Black Book. For 
the Confeſſor's Laws ſay, it was one Shilling 
upon every Hide of Land, and the Black Book 
two Shillings, by which it ſnould ſeem it was 
little in uſe in Hen. the Second's time, nor much 
known. That 11 cap. in the Confeſſor's Laws 
where this is mention'd, was no part of the an- 
cient Laws themſelves, but ſomething after- 
wards added, appears by the words themſelves. 
Firſt, it ſpeaks of the Freedom which the Church 
in the firſt Inſtitution of it had. Freedom we 
know was not loft till after the Conqueft, and 
likewiſe of the granting of it by William Rufus 
in Parliament; and therefore it ſhould ſeem to 
be inſerted in thoſe Laws afterwards out of the 

Laws of Henry the Second ; for this 1x Cap. 
and that of Dane- gelt in Henry the Second's Laws 
are the ſame. De verbo in verbum, as appears in 
Hoveden fo. 344. | 5 
But admitting the Thing, I ſhall endeavour 
Anſwers to each part of the Objection: As 
Firſt, That the Dane: gelt was granted in Parlia- 
ment; Mr. Cambden s Britt. p. 142. obſerves, 
that the Danes firſt infeſted the Coaſts Ann. 
Dom. 800, and, as his Words are, with ſuch hur- 
liburlies,, as the like was never heard of, ha- 
vock was made of all, razing of Cities, and 
burning of Churches, and for their continual 
Piracy, had got the Nick-name of Neccagii, that 
is Pirates. The Dane-gel: firſt began in Etbel- 
dred's time, almoſt 200 Years after the Dane: 
firſt Invaſion; for he began his Reign Anne 

Domini 978; that Proviſion was made for Sea De- 
fence in the interim, and before Etheldred's 
time, appears by the many Sea-Fights of AI. 
fred and other Kings. That this Proviſion was 


- uſually 


a 


* 
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uſually in Parliament, as probable from that of 
Ingulphus. London print. fol. 488, where Anno Dom. 
833, which was 33 Years after the Danes firſt 
Invaſion, 4 Deed to the Abbot of Crewland is 
dated thus, Coram Pontificibus Proceribus & Mojo- 


ribus totius Anglia in Civitate London ubi omnes 


congregati ſumus pro concilio capiendo contra Danicas 
Piratos "littora Anglie aſſidue infeſtantes, If King 
Etheldred by his own Authority might have im- 


poſed 0s, it is like ſome of his Predeceſſors, 


the Caſe ſo neceſſarily requiring it, in almoſt 
two hundred Years ſpace would have done it 
before this time. That this of Dane- gelt was 


done in Parliament, the Words carry as much; 
for the Words of the Law are Danegeldi reddi- 
tio primitus Statut fuit, a Word moſt proper for 


the Parliamentary Authority. But fully by the 


| Laws of that King, I mean Etbeldred's Laws, in 


Mr. Lambert's Saxon Laws, fo.” 58, there ex ſa- 


pient ſuorum Concilio, Peace is made with the 
Danes, and a certain Sum of Money granted to 


the Army, as our Hiſtorians obſerve. The 
Danes by Compoſition were to ſend away the 
whole Fleet, ſaving 45 Ships which were to 


- remain to defend the Kingdom againſt other 
Enemies, and the King was to maintain them 


at his Charge. That the Dane: gelt was paid to 


the Daves for this Defence, many of our Hiſto- 
rians obſerve. My Lords, that at the ſame Par- 


liament this was provided for, appears by the 


Words of the Law ; Si quis igitur poſt bac Nawa- 


Ut aſpirat in Anglia prædam fecerit bic nobis auxili- 
um * 


erat exercitus noſq; ei quamdiu in fide manſerit 


| que ad Comitat ſuppetent paramus omnia. That 


this was a Parliament as the words ſhew it, ſo 


it is held in the Preface to the 9:b Report, and 
Huntingdon fo. 205. If this was not the Dane- 
gelt, yet this is clear, that in that King's time 


then Proviſion contra Navales apparatus was made 


by Parliament. Primum ſftatuerunt Angl infauſto 
concilio quod ipſi Danis Cenſum perſolverent; Regibus 


nam; noſtris modo per ſervitia ex conſuetudine quod 


Dani, e ene ineffabili terrore. That Dane- 


ich after the Conqueſt was paid to the 


gelt w 
- King we ſee by that Author, Primum ſtatue- 


runt Ang: ftatutum Angl', muſt needs be by 


Parliament. If the Dane-gelt in ſuch time of 


great Danger, was not impoſed without Parlia- 
ment, it muſt ſtrongly make againſt thoſe that 


hall object it. 


The Danes having quitted the Realm, that 


the Dane- gelt was releaſed by Edward the Con- 


feſſor, as Ingulphus fo. 510, and Hoveden 25 3, and 


all our later Hiſtorians. That of Ingulpbus my 
Lords, alone is without Exceptions, who lived 


in thoſe times; he was brought up in England 
in the Confeſfor's Days, and therefore knew 
what he wrote ; he afterwards went over into 


Normandy, and was the Conqueror's Secretary, 
came over with him to the Conqueſt, and at 
his own Charge maintain'd twelve Horſes ; he 
was ſo great at the Court, that as himſelf writes, 


41 
have no other Law for it but diſuſe; and 
the Teftimony of Hiſtorians that Hen. the 
Firſt releaſed it, For that of the Black Book, 
that William the Conqueror retained it, .2uan- 
do Bellum, wel opiniones bellorum fuerint, as 
thac Book is miſtaken in the thing, ſaying, ic 
was 2 s. every Hide of Land, being in truth 
but one; ſo it is poſſible he might miſtake in 
the other too, that it was releaſed in erernum is 
apparent. That many things were done de facto, 
to the infringing of the Liberty of the Subject, 
both in his time, and the times of Hen. the Firſt, 
and Hen. 2. too, it is clear by our Hiſtorians. 
And if it were not releaſed before, yet that 


King Stephen releaſed it, is, Huntingdon fo. 221. 


Hoveden fo. 276. Hoc deo woluit, ſay theſe Hiſto- 
rians, ſed nihil borum tenuit ; and as all our Hi- 
ſtorians agree, that after Hen. the Second's time, 
in whoſe Reign the Black Book was compiled, 
it was never paid; ſo it may be collected out 
of the Red Book for all or moſt of the Aids and 
Eſcuages in Hen. the Second's time, and King 
Fobn's time, being there mention'd; in 8 Hen. 2. 
tis ſaid, quod danegeldum aſſeſſum fuit, but after 
that neither in his time, nor in the time of King 
Jobn, or of any other King, is any more men- 


tion of it. Sir Henry Spelman in his Gloſſary faith, 


that when it was taken in the Conqueror's 
time, and ſince, it was Conſulti. magnatibus 2 
Parliamentar demum authoritat' diminut ſunt. 


My Lords, in the laſt place, if the ſucceeding 


Kings mutato nomine only, have in lieu thereof 


laid other Taxes upon the Subjects, they muſt 


hold Proportion with that of Dane· gelt, that is, 


that they have been equally ſet upon all the 
Inland Towns throughout the Kingdom, as that 
was xii d. upon every Hide of Land, likewiſe in 
time, and that there was no Intermiſſion, but 
that in Rich. the Firſt's time, and King Jobn's 
which were active, that then it was put in Ex- 
ecution. Clauſ. 15 Job M. 3. dors. & 7, and Math. 
Paris Pag. 312, 313. The Pope had granted the 
Crown of England to the French King, who 
was ready to invade the Realm, great proviſi- 
on of Shipping was made, ad illiberationes Regis 
& ad ſtipendia Regis; ſo far was this King in this 
time of Neceſſity, from impoſing any Aid upon 
theSubjeRs for the Defence of the Sea, as that he 
himſelf bore the Charge. 

My Lords, the next Authority that I ſhall 
inſiſt upon, is, that in the Terms of the Law, 


fo. 114. in the Title of Hidage, the taxing by 


Hides was uſed much in old times, and that 
chiefly in King Ezbelred's Days, who in the 
Year 1006, when the Danes landed at Sandwich 
in Kent, taxed all the Realm by Hides, every 
910 Hides of Land ſhould find a Ship. me 
My Lords, my firft Anſwer to this, is, that this 
was done, when there was a formidable Enemy, 


and which ſoon after conquer'd the Kingdom, 


was upon the Shoar, as by the Book appears; 
and therefore likely that the Courts of Juſtice 


Fo. 514, quos wolnit bumiliavit, quos woluit exalta- 
vit; and Pag. 518, a Charter of the Conque- 
ror's to the Abbey of Crowland was mide, ad 
petitionem Familiaris mei Ingulphi ; and therefore in 
all likelihood would not report this partially 
againſt the King. | —— 5 
My Lords, that we are not to put out our 
Tires upon ringing of the Gur Eu Bell, we 


were ſhut, and that the King was then in Per- 
ſon in the Field. 7 ” 

' Secondly, This was but Actus unicus, and even 
by the Common Law that eaſily admits of Cu- 
ſtoms not good, its Aus binus that hath any 
Colour introdugend; conſuetudinem, = ma 


M nya. 


| 
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Thirdly, It appears not by any thing in the 
Book, but that this might be done by Parlia- 
ment, many of the ancient Acts of Parliament 
are fatuit Rex; and whereas the Book faith, 
Taxing by Hidage was much uſed in old 


time, that theſe were by Parliament, appears 


both by the Uſe and Authority expreſs in 
the Point in Print, Doowſday-Book in Berks, 
Quando geldum dabatur, Matth. Paris, 780. 
many Corneagia & Hidagia recited in Parlia- 
ment that had been formerly given to that 
King in Parliament. Brat. in his ſecond 
Book, fel. 37. is expreſs in the Point that they 
cannot be taken but by Grant in Parliament, 
his Words are theſe, Sunt quedam communes 
præſtationes que ſervitia non dicuntur nec de conſut- 
zudine veniunt niſi cum neceſſitas intervenerit ſicut 
ſunt Hidagia & Corneagia de neceſſitate & conſenſu 
totius Regni introducta. Rot. Parl. 8 Hen. III. 24.4. 

My Lords, the next Authority I ſhall inſiſt 
on, is the Caſe of the Abbot of Robertſ bridge 
in Kent, which becauſe prima facie it ſeems to be 
to the Point, I will put it at large. M. 25. Ed. I. 
finient I. Banc. Rot. 77. The Abbot brought a 
Replevin againft Adam de Bridland and others, 
for taking his Cattel ; the Defendents avow in 
theſe Words, Dicunt enim occaſiome turbations inter 
Regem & Regem Francie ſuborta aſſignatus fuit Wil- 
lielmus de Leighbourne ex parte Regis ad Cuſtodi- 


am Maris faciend' ratione cujus cuſtodiæ Faciend 


terra & tenementa hominum ejuſd Comitatus agi- 
[tata fuerunt ad cuſtod faciend. And the Abbot 
was aſſeſſed, 22 Ed I. at 75. the 23 Ed. I. at 


13. and 24 Ed. I. at 15 . ad præd cuſtod 


faciend', and becauſe he refuſed to pay, that 
the Defendeats being Collectors for the Town, 
diſtrained the Abbot. The Abbot in Bar of 
the Avowry, ſays, that for his Lands he 
was aſſeſſed to find a Horſe and Man in 
ſubſidium Cuſtod præd, and that he found 
this Horfe and Man accordingly, ad eand 
Cuſtodiam faciend, and therefore demands Judg- 


ment, /i una & ead occaſione cuſtod præd he 
- ought to find the Horſe, & nibilominus præd 


pecuniam ſolvere. The Defendents maintain 
their Avowry, and fay, that the Abbot had 
divers other Lands within the Town, that he 
was aſſeſſed for them, for the Money, and that 
he was not ſeſſed for thoſe for the Man and 
Horſe; thereon Iſſue is joyn'd and Day 


given, without any more thereupon that I have 
"keen. | | 


My Lords, Beſides the Anthority of it in 


point, theſe two things may be further ob- 


jected from this Caſe. The County was agi- 
ſted, ad Cuſtodiam maris, and likewiſe to find 
Forces. My Lords, For the laſt, I have before 
admitted, and by the Statute of Wincheſter that 


may be done, for the Service was to be per- 
fomed in Kent, the ſame County where the 


Land lay. | 
My Lords, Becauſe this Caſe prima facie hath 


ſome ſhew of Authority in Point, I ſhall en- 


deavour a full and clear Anſwer unto it. By 
the Caſe it ſelf it appears, that theſe Seſſes 
were in Time of War, the Words are, occaſione 


turbationis inter Regem & Regem Franciæ; neither 


was the War with France only at that Time, 
but likewiſe with Scotland and Wales, and all the 
Effects of War accompanied it. The French 


had landed in divers Parts of the Realm, and 
in particular, 23 Ed. I. in this County of Rent, 
and had burnt the Priory and the greateſt Part 
of Dover, the Havens were ſhut up for a great 
Part of that Time, the Goods both of the French 
and Scottiſh Nation were ſeiſed through the whole 
Kingdom, the Lands of all Priors Aliens, 
were ſeiſed, and thoſe that were upon the ma- 
ritime Parts removed, and Natives put into their 
Houſes, and all Strangers whatſoever, that 
landed within the Kingdom, to be arreſted. All 
theſe, if any of them ſhould be denied, will be 
made good, not only by our Hiſtories, but like- 
wiſe by the og Records of the Kingdom. 
So that my Firft Anſwer is, that theſe Seſſes 
were in the Time of an actual defenſive War 
from the two next and greateſt States unto the 
T——. . 2s Ts | 
My Second Anſwer is, That it appears not 
at all, by any thing in this Cafe, that theſe 


Seſſes were made by any Authority from the 


King, for the Words are only in the general, 


that the County was agiſted, and that the Ab- 


bot himſelf was agiſted, but ſays not by whom or 


whoſe Authority. That it was not by the 
King's Authority, appears by Leighborn's Com- 
miſſion appointed ad cuftodiam pred faciend, as 
the Words of the Caſe are, for by his Commiſ- 
ſion whereby he was to do this, which is, Rox. 


22 Ed. I. M. 8. he was fo far from having any 


Power to tax the County hereunto, that he's com- 


manded for Victuals, Arms, or other things that 
he ſhall need in this Buſineſs, that he ſhall pay 
thoſe from whom he ſhall have any ſuch thing, 


which likewiſe is entred in the Communia. 23 
Ed. I. Ret. 77. My Lords, That there were 


Parliaments in every one of theſe Years appears 


by the Summons, and thoſe in Words not uſual, 


for the great Fleet of France being mention'd, 

and that the French did intend Linguam Anglicu- 
nam omnino delere, they were now called ad tra- 
ctaud ordinand & faciend nobiſcum, and the 
Lords, & alizs Incolis Regni qualiter fit hujuſinodi 
periculis obviend as it is in the Cloſe Roll. 
23 Ed. I. M. 4. dorſ. and 24 Ed 1. M. 7. dorſ. 


My Lords, That accordingly Order was ta- 


ken, cum Incolis; and that the Gentry and other 
Inhabitants, by way of By-law or Agreement 


amongſt themſelves, did make Proviſion in this 


Particular: I ſhall endeavour to prove to your 
Lordſhips, that it hath been done at other 


Times, and that ſuch By-Laws are good, ap- 


pears, 14 Ed. II. Banc. Regis, Rot. 60. The Scots 
entring Durbam, a By-Law was made by the In- 
habitants, for the raiſing of Money, and one 
that refuſed it was adjudged to pay it, beſides, 
Leighborne who was Admiral of all the Engliſh 
Fleet, there were Cuſtodes maris in each maritime 


County, theſe as appears by Communia, 24 Ed. I. 


Rot. 78. dorſ. were choſen by the Commonalty 
of each County; and that theſe, together with 
the Sheriff and Inhabitants did make orders for 


thofe things appears by the Communia, 23 Ed. I. 


Rot. 79. where Writs are directed to the Sheriff 


of Kent, and to the Sheriff of other maritime 


Counties, commanding them that eirea maris cuſtol 


viſis preſentibus Milites & potentiores liberos homines . 


de Balliva tua evoces, & cum ipſis provida circum- 


ſpectione deliberes, how he ſhould do it. This 1 


conceive is expreſſed in Point, and the Practice 
| | _._ grounded 


* 


cum Incolis. N 

My Lords, My third Anſwer to this Caſe, is, 
that theſe Seſſes were for Land-Service only, 
and not for Shipping. And this appears, 


Firſt, by the Caſe itſelf, for the Abbot, in 


Bar of the Avowry, ſays, that he was ſeſſed 
to find a Man and Horſe in ſubſidium cuſtod 
pred which muſt be for Land-Service, and 
therefore demands Judgment, // una ead' occa- 
ſcone ouſtod* pred he ought both to find the 
Horſe and to pay the Selle. My Lords, This 
is not denied by the Defendents, but they 
ſay that the Abbot had other Lands, and that 
this Seſs was for theſe other Lands; ſo that 
it is admitted, that the Seſs for the Horſe, 
which muſt be for Land- Service, and that for 
which they avow, were both for the ſame Uſe, 
all the Difference is, whether the Seſs were 
upon the fame Land or no. 
My Lords, If the Seſs, for which the Defen- 
dents avow, had been for Shipping, they might 
have admitted all that the Abbot had ſaid, in 
Par of their Avowry, that is, notwithſtanding 
| he found Arms for Land- Service, that yet he 
might, for the ſame Land, have been ſeſſed 
again, to the finding of Shipping. Neither do 
I doubt, but that the Parties, in the Action 
now before your Lordſhips, do find Arms, and 
yet they are ſeſſed for Shipping, and that ic 
will be ftood npon by the other Side, that the 
finding of Arms for Land-Service excuſeth not 
for the Shipping. | 


But it may be faid that the very Words are, 


that the Seſſes were pro Cuſtod mariss My 
Lords, By divers Records it appears expreſly, 
that the Cuſtody of the maritime Parts of the 
Land is called caſtod mars. Clauſe. 23 Ed. I. Ma. 
dorſ. A Writ directed Colle&oribus pecuniæ ad cu- 
ſtodiam mars, in this County of Kent, command- 


ing them, that in reſpect that the Cinque Port- 


were at the Charge of Shipping, quod quieti ſint 
die cuſtod' maris facienda, which muſt needs lye at 
Land, Communis 24 Ed. I. Rot. 79, A Writ to Wil- 
liam Bonell, & ſociis ſuis ail cuſi odiam Maris in Com 
Suff aſſignatis, and yet all that they are to do in 
that Office is for Defence at Land. S0 Trin. 
31 Ed. I. AM. 20, Communia. This Cuſtodia Mari- 
tima, how it is to be done, appears, Rot. Pari. 
46 Ed. I. A. 49, and by the Statute 5 Hen. IV. 
cap. 3. it is to be done as heretofore it bach 
been done according to the Statute of Wincheſter, 
My Fourth Anſwer to this Caſe, is, That the 
Plaintiff was a Clergy man, and the Clergy having 
denied in Parliament to aid the King, as the Lai- 


King's Disfavour, and in Hil. Term, 25 Ed. J. 
Rot. 17. the King commanded all his Courts of 
Juſtice, that if any Clergyman was Plaintiff in 
any Action quod nullum ei fiat Remedium. And 
therefore Walfingham, in his Annuatis Conſiliis of 
this Year of _ — I. iy Hos i was Clero 
Alngliæ importabilis, quia de Protecbiane Regia 4 
- bes. * ens alin depredatum. if 
| But, my Lords, if 1 ſhould let all go that 
hath been ſaid, yet under your Lordſhips Fa- 
vours, the Caſe is of no Authority at all; for 
admitting, that che Seſſes were for Shipping, 
and chat by the King's Authority: yet h 
Plainciff no Reaſon to put himſelf upon the 


* 
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grounded upon that in Parliament, ad ordinand 


ty did this Year, at this Time they ſtood in the 


Point of Law when the Matter of Fact would 


help him; for the Plaintiff ſays, that he had 


been ſeſſed before for thoſe Lands, the other 
Party ſays no, but that it was for other Lands, 
and upon Mis the Iſſue is joyned. 

Nay, my Lords, if there be any Authority 
at all in the Caſe, under Favour it is ſtrong the 
other Way; for if the Seſſes were for Shipping, 
the Abbot ſays, that before he had found 
Arms for the Land- Service, and demands the 
Judgment of the Court, if therefore he oughe 
to pay this Seſs too. The other Party, if the 
Law had been clear, might have demurred 
thereupon, ſo that the Authority ſways this 
way,that none for the ſame Land are chargcable 
for Arms at Land, and Shipping too. | 

My Lords, Not only for the Clearing of 
this Caſe, but all other things that concern it, ei- 
ther in the mere Right, or Matter of Fact be- 
fore the 29 Ed. I. that before the Parliament 
at Lincoln, 29 Ed. I. all things concerning the 
King's Prerogative, and the Subjects Liberties 
were altogether upon Incertainties. The 
Statute of Romney-Mead, Magna Charta, Charta 
de Forreſta, had been confirmed at leaſt eight 
times, from 17 Job. unto 29 Ed. I. and yet not 
only the Practice, but likewiſe the Judges, in 
the Courts of Juſtice, went clear contrary to 
the Plain, both Words and Meaning of them; 
by the Second Chapter of Magna Cbarta, a 
Baron, pro Baronia integra, was to pay but one 
hundred Marks for his Relief, the Practice 
and Procefs of the Exchecquer till 29 Ed. I. was 
always for this Relief one Hundred Pounds. 
Michaelis, 28 Eg. I. Rot. 34. Communia after 
the Death of John Gray, that held per Baroniam, 
the Queſtion was, whether he ſhould pay 
100 J. as the Record ſays, prout antehac onerari ſo- 
lebat, or 100 Marks, propter Confirmationem, ſe- 
cumdum Magnam Chartam ; and this the Court 
would not determine, beſore they had con- 


ſulted with the King, and yet the Statute of 


Magna Charta had been confirmed by 25 Ed. I. 
and likewiſe the fame Year, as appears by the 
Statute de Articulis ſuper chartas, Communia. 
MM. 23 Ed. I. Rot. 26. Philip Mermion died, and 
100 J. paid for his Relief. It was now 29 Ed. I. 

it was now in queſtion, whether a 100 J. or 100 
Marks admittance, licet hattenw, they were always 
100 J. becauſe the King had confirmed Magna 
Charta 29 of his Reign, and by his Writs had 
commanded his Courts to inrol it, and would 
have it de cetero in omnibus ſuis Articulis obſer- 
Vari. My Lords, Of this kind there be many 
Caſcs. The Charter of King Fobn, and of the 
Fareſt, cap. 10. is Nullus de cetero amittat vitam 
vel Membrum pro venatione noſtra, and yet againſt 
the plain Letter and Meaning, Communia Trin. 
29 Ed. I. Rot. 44. Adam Gower of Scarborough, 


as appears, had in this King's Reign been be- 


headed pro weratione in the Foreſt of Danby, 
and now an Inquiſition went out to ſind, what 
Lands and Goods he had, and then upon 
the Return, the Queſtion was, whether his 


Land was forfeiced and ſhould eſcheat upon 


ſuck an Attaiader, and reſolved that the 
Land was not forfeited. Paſch. 22 Ed. I. Kot. 
48. The King's Shepherd had put the King's 
Sheep into a Man's Ground, who had dif- 
trained them, and for this Proceſs went 


. out 


44 | The Tryal of en u 


out of the Exchecquer to puniſh the Man, who 


there pleads, that he knew not that they were 
the King's Sheep. And there Rot. 51. dors. Leſ- 
ſee for Life of a Manor of the King's with 
an Advowſon excepted, the Court dMared, that 
he had forfeited the Manor it ſelf. By theſe 
Caſes it appears, that neither the Practice, nor 
the Proceedings in the Courts of Juſtice in thoſe 
times in Things between the King and the Sub- 
ject are ſo much to be relied upon, as the Words 
of the Law. 

My Lords, it may further be Objected, that 
at Common Law before the Statute of Minche- 
fer, the King might compel the Subject to find 
Arms for the Defence of the Kingdom, and 
therefore by the ſame Reaſon, he may charge 


them to find Ships for the Defence of the Sea. 
My Lords, not granting the Thing, yet for 


the preſent admitting it, I ſhall thereunto give 
theſe Anſwers. 


That his Majeſty by Tonnage and Poundage, 


and the other Duties at Common Law mentio- 


ned, hath a particular Supply for that of Ship- 


ping, but hath nothing in Particular for che 
other of Arms ; and therefore that may with 
more Reaſon be laid upon the Subject than the 
other. And yet for one of the principal things 
in that Statute of Wincheſter, that is, for Watch- 
ing and Warding, the King before that Sta- 
tute, had a particular and certain Farm or 
Sum of Money of each County for the doing 
of it, which after that Statute, the County 


was diſcharged of, becaufe by that Statute 
the Counties took the Charge of doing of it 
upon themſelves, as the Caſes are. Comm Hil. 
20 Ed. 1. Rot. 10. and Br. Trin. 43 Ed. 1. Rot. 23. 
or,. 18 l. pro Com Northumb and 161. pro Cum- 
 berland. | | 


My ſecond Anſwer is, that each Subject and 
that ſecundum ſtatum & facultates, is already 


chargeable for that of Shipping, as hath been 


before proved; and therefore if he be chargea- 


ble both in Money and Kind too, the Charge 


is double in the one, and but ſingle in the 
other. Neither could it hold Proportion with 
theſe Caſes of Watching and Warding, where 
the Counties were diſcharged of the Money, 


when they took the thing in kind upon them- 


ſelves. And therefore this Objection cannot as 
1 conceive be made, unleſs his Majefty firſt quit 


all the before - mentioned Duties laid upon Mer- 
cChandize. 


My third Anſwer is, that in that of Arms, 


there is only Mutatio Speciei, changing of Mo- 


ney into Arms, for they remain the Subject's ſtill 
in Property, and are in his own Cuſtody ; he 
may fell them, or employ them at his Pleaſure 
to his own Uſe; but in this way of Shipping 
there is ablatio rei, in reſpect of the Victuals and 


Mariners Wages. | 0 

My fourth Anſwer is, that that of Arms, 
15 not only for the Defence againſt Foreigners, 
but in Watching and Warding upon Hue and 
Cry, and otherwiſe to keep the Peace within 


the Realm, and for the Execution of Juftice, 


by aſſiſting the Sheriff when he ſhall have oc- 
caſion to uſe the Poſſe Comitatus, and otherwiſe, 
all which do fail in the other. And as the uſe 
of Arms is more General, ſo are they for 
the more immediate Defence of that Element, 
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wherein we have our moſt uſual and certain 


Livelihood. And yet the ordering of theſe for 
three hundred Years and upwards, was by Au- 


thority of Parliament. 


Laſtly, my Lords, in ReſpeR of the Victuals 
and Mariners Wages to be found for xxvi Weeks 
the Caſe in queſtion as I conceive cannot be 
compared to that of Arms, but rather to that 
of taxing the Country for finding of Soldiers 
to go ont of their Counties. | 

My Lords, the next Objection that J ſhall in- 
deavour to give anſwer unto, is, that it is in 
his Majeſty's Power for the Safety of the Realm, 
to ſhut up the Ports and Havens of the Kingdom, 
and thereby to make a general Stoppage of all 
manner of foreign Trade; and therefore as his 
Majeſty may anticipate Gain, by barring Men 
from the Exercifing of their Callings, fo by the 
ſame Reaſon may he take ſomething away. 

My Lords, my firſt Anſwer is, that the Law 
therein doth truſt the King only with that 
which being done, is moſt to his own Lofs, as 
in Reſpe& of the Cuftoms and other Duties 
this of prohibiting foreign Trade world be. 

My ſecond Anſwer is, that this cannot be 
done but in time of War, and imminent Danger, 
and that therefore this Objection will not be 
ſeaſonable till the other be put in Execution. 

The laſt ObjeRion is, that in divers old Char- 
ters of Liberties and Exemptions, the Paten- 


tees are freed, de Danegeldo & Navigis, hereby 


is implied a Right, «ns 
My Anſwer is from the ſame Charter, it may 


as well be inferred, the Subject is bound to 


make and repair the King's Parks and Houſes, 
and to make up new Bridges, and divers other 
Things, theſe Charters of Exemption freeing 
them, ab operationibaus omnium Regalium Parcorum 
Pontium, and from divers other Things which 
by Law the Subject is bound unto” 

My Lords, for the Precedents that, from Mat- 
ter of Fact and Charge, may be brought for 
proof of the Uſe and Matter of Fact, as I do 


not profeſs to know them all, ſo if I did, yet 


time would not permit to give a particular An- 
ſwer to each of them; I ſhall therefore offer 
theſe general Anſwers to them. EEG ch 
The moſt of them, or all of them, are for 
charging of the Sea Towns, and Haven Towns 
which have Ships, and many great Priviledges, 


and are infranchiſed for that Purpoſe, as is de- 
clared in the Parliament Roll of 13 Ed. 3. M. 


11. before cited. Theſe that are to find Ships, 
beſides the main Preſcriptions for Wrecks and 
Benefit of Fiſhing, are diſcharged of Arrays 
and Defence at Land, as appears not only by 
that Parliament Roll, but by the Scorch Roll. 
10 Ed. 3. M. 28. dors. The Town of Sborebam 
in the County of Suſſex, time out of mind had 


found Ships, and therefore being by the Com- 


miſſioners of Array taxed to Arms for the 


Land-Service, a Superſed for that Cauſe awar⸗ 


ded. Iter Suſſex. 7 Ed. 1. Rot. 63. dors. William de 
Bruce Lord. of Shoreham, upon his Claim ad- 
judged, that all the Cuſtoms of Merchants at 
Sborebam belonged to him. Rot. Pat. 26 Ed. 1. 
M. 16. the Town of Yarmouth, Pro ſervitio Na- 
vium impenſo & impendendo, are diſcharged. of 
all Subſidies granted in Parliament, pro Corpori- 
bus Navium & Communia Trin. 31 Ed. * 
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The Town of Baldſey in the County of Suſſex, 
for the ſame Cauſe diſcharged by Judgment of 
the Court. Iter Kanc. 21 Ed. 1. Rot. 44. dors. Cer- 
tain Land-holders within the Cinque- Ports have 
Talliage De quolibet bomine applicante up their 
Lands. Petitions 1 Ed. 3. Rot. 9. Office de Pat; in 


Conſideration of the Charge of providing Ships, f. 


the Town of Southampton petition, that their 
Privileges of having Cuſtoms within their Ports 
be confirmed to them; that they had theſe ap- 
pears Hill. 13 Hen. 4. Banc. Regi Rot. 39. where 

they are indicted for Extortion, for taking more 
Cuſtom than was due. Rot. Par! 45 Ed. 3. The 
Commons pray, that the Franchiſes of the 
Sea- Towns and Havens may be allowed them 
as heretofore, and that by default thereof; the 
Navy of England is much decay d, to the diſaſ- 


ſurance of all the Realm if need ſhould be. That 


theſe that are not Maritime Towns ought 
not to be charged, which is the very Caſe. of 
the Defendent, I ſhall cite to your Lordlhips 
expreſs Precedents. Clauſ. 13 Ed. 3, M. 14. pars. 2. 
The Town of Bodmin in Cornwall diſcharged of 
Ships, becauſe in Di#a villa Portus non eſt & lon- 
ge a Mari diftat, and hath not uſed before-time 
to find Shipping, and an Inquiſition awarded 
to inquire of theſe Particulars ; whereby it ap- 
pears, that the Inland Counties had not ſo much 
as De facto been uſually charged with Ships. Ror. 
Fra. 21 Ed. 3. M. 17. thoſe Towns Quæ Naves non 


habent, & que alii Naves babentibus contributoria non 


exiſtunt, that they ſhould be diſcharged, it ap- 
pears thereby that ſome Towns that are Mem- 
bers of great Sea-Towns, are contributory to 
Shipping, and other Inland Towns are not 
contributory. 2 Pars. Rot. 2 Rich. 2. AM. 42, in 
which 51 Ed. 3. is recited, whereby it is like- 
wiſe recited, that the Burgeſſes of Beverly had 
by their Petition in Parliament complained,that 
their Town is in loco arido & @ mari, that ad /ini- 
ſtram procurationem quorund Machinentium ipſor inde- 


bite pregravare ad contribuend  hominibus de villa de 


Kingſton ſuper Hull to the making of a Barge per 
| Mandatum Regis, now they pray de omnibus G- 
ſengulis bujuſmodi oneribus inſolitis, to be diſchar- 
ged by their Charter, and it appears they are 
_ diſcharged accordingly, and this now exemplifi- 
ed 2 Rich. 2. VVV 
To thoſe of the 48 Hen. 3, both for Taxes 
for Soldiers and for Shipping, I ſhall give a parti- 
cular Anſwer, that it was then Tempus belli, when 
the Courts of Juſtice were ſhut; for the Com- 
miſſion went out after April, and in the Red 


Book, fo. 241. 6. it was tempus belli from 4 Sept. 
438 Hen. 3, until the 10th of Septemb. 49 Hen. 3 


and that the Courts of Juſtice were ſhut up, 
appears 49 Hen. 3. Rot. 4. Comm Scaccario non fuer 
Barones reſidentes in Scaccario, ad Paſ. 48 Hen. 3. ad 
Comm Paſ. 49 Hen. 3. propter turbationem nuper 
babitam, there were no Sheriffs in aliquibus Comi- 
tatibu, 48 Hen. 8, and thoſe that were non pote- 
rint ſic og; que ad offcium vu pertinebant. 1 
Io the Commiſſions 30 Ed. 1.44. 9. in the 
Patent Roll, de puniendo bomines that refuſed, it 


is quis ad Rogatum mittere non conceſſerint ſo many 
Sh 


3. And if a By-Law were good to bind 
them, as is before proved, as well as their own 
- Promiſe, it may be ſo; but I have never ſeen 


any legal Proceedings againſt any of thoſe that 


refuſed ar that time, fave only againſt the Gz- 


tended they 2 have as Wages for che Voi- 
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que-Ports that are ſummon'd by their Service 


P. 33 Ed. 1. Banc, Regis Rot. 82, Againſt Seaford 


as a Member of the Ports; and the Charge is, 
that per ſervitium tenentur invenire unam Na- 
vem. | 

For thoſe of Ed. the Third's time, his Reign 
or the moſt part was a time of War, and 
that the Offenſive, brought a Defenſive upon 
the Kingdom is plain; Walfngham ſaith, Page 
109, that 10 Ed. 3. the French burnt 

and Page 137. that they burnt Southampton. And 


Stowe Page 234. ſays, that 12 Ed. 3, that they 
aſſaulted Soutbampten, and burnt part of Ph- 


mouth. 13 Ed. 3. they aſſaulted the Iſle of Might, 


Rot Parl' 13 Ed. 3. pars. 1. M. 9, that they had 
done much Miſchief in the Vet Coaſts, and 
conquer'd the Iſle of Guernſey. Rot, Sco. 10 Ed. 3. 


M. F. dors. and M. 2, and all the Ports of Eng- 
land were ſhut up. | | 


My Lords, in theſe Years wherein moſt of 


theſe' Writs iſſued, the great Danger appears, 
and yet that the Charge laid upon the County 
was by By-Law and Agreement, I ſhall cite to 
your Lordſhip the Scottiſh Roll. 10 Ed. 3. M. z. 
The French riding at Anchor at the Iſle of ighr, 
the King ſends divers Privy-Councellors to Do- 
ver, and commanded all the Officers, Maſters 


of Ships, Mariners and Inhabitants from the 
Thames Mouth to the Weſt, to come thither, 
ad tractand with thoſe Lords of the Council for 
the Defence of the Sea by Ships; and in the 


Record it is ciced, that notwithſtanding the 


King's former Command, bactenus quicquid non 
facer impreſs, the 'Writs for Shipping iſſued 
before, and were not execvted; and therefore 
now a Commiſlion, if ſo it might be done 
with Conſent. 20 Ed. 3, other Writs went out, 
Rot. Franc. pars. 2. M 24. 20 Ed. 3. a Writ to 
Yarmouth propter pericula Maris to ſtop up their 


Haven, and Rot. Franc. pars. 1. MA. 19, that no 
Fiſhermen go out to Sea. | 
1 ſhall endeavour a particular Anſwer to this, 


Clauſ. 10 Ed. 3. M.23, the Writ ſays, that vadia 


defenſionis ſuper Mare ſolvi non ſolebant temporibus 


Progenitorum of the King. To this I ſhall give 


this Anſwer, that theſe Wages were demanded 
before their time of going to the Service, and 


the Record is bujuſmodi vadia have not been 


paid. 


. My Lords, it this Anſwer be not ſufficient, 0 


my Second is by denying the Thing, for be- 
ſides that of 15 Fobannu in that time of Neceſ- 
fity, the Ships were to ſerve, Ad liberationes G- 


ad ſtipendia Regs ; and 46 Hen. 3. M. 4, both in 


Ed. 1. Ed. 2, and this King's time before the 


_ tenth Year of his Reign Wages for Defence 


were frequently paid. 


My Lotds, becauſe I know not how far this 
will be ſtood upon, I ſhall ſpare the citing of 


any of them, and to this purpoſe ſhall cite to 
your Lordſhips only this Caſe. It is amongſt 
the Parliament Petitions 1 Ed. 3, and tranſmit- 


ted into the . Exchequer, Hill. 2 Ed. 2. ders. the 


Fiſhermen upon the Coaſts of Yarmouth, 20 Ed. 2. 


were daily robbed and killed, and for reſcous of 


them, thoſe of Yarmouth were commanded to 


ſer out ſome Ships to Sea. And Adam Roidling- 


ton the King's Clerk ſent wich 300 J. co ſet 
out this Fleet, which the Men of Yarmouth in- 


age 3 


\ 
f 
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but the Clerk would not let them have above 
230 J. and that as Money borrowed of the 
King, and for this they gave their Bond of Re- 


payment thereof; 1 Ed. 3, they complain in 


Parliament, and pray, that they may be diſ- 
charged of the 230 J. and that the Bond may be 
cancelled, which is adjudged accordingly, and 


_ tranſmitted into the Exchecquer for a trial, whe- 


ther the Service was done or not. | 
My laſt Anſwer to theſe Precedents is, that 
the Matters of Fad in theſe Years, to the Vio- 
lation of the Subjects Rights procured upon 
freſh Suits, not only the before-mentioned Sta- 
tute of 14 Ed. 3. cap. 1, againſt any Charge to 
be laid upon the Subject without Aﬀent in Par- 


liament, but afterwards they complain in Par- 


liament, 15 Ed. 3. M. 9, that their Goods were 
ſeized, and their Bodies taken without any Suit 
commenced againſt them, contrary to Magna 
Charta, and the Statutes and Ordinances made 


thereupon with ſo much Diſcretion of their 


Anceſtors; and in Particular in the Parliament 
Roll of 22 Ed. 3. M. 4. for the guarding of the 
Sea, and in 36 Ed 3. M. 9, and 37 Ed. 3. M. 2, 
as be fore in 15 Ed. 3. 8 | 

My Lords, I now come to the laſt Thing, 
which is the Proofs in the Point, which I ſhall 
humbly offer to your Lordſhips. My Lords, 
the firſt Authority that I ſhall offer unto your 
Lordſhips, is the Patent Roll, 26 Ed. 1. M. 21, 


whereby I ſhall endeavour to prove to your 
Lordſhips theſe two Things. 5 - 

The Confeflion of that King and his Coun- 
cil, that he was fo far from having Power to 
tax the People for the Cuſtody of the Sea, as 
that he is bound to make Satisfaction for any 


Thing taken from the People for this Purpoſe. 


The Second, that the Charges laid upon the 
People for the Cuſtody of the Sea, were the 


principal Grievances that occaſioned the making 
of the Statute of 25 El. 1. and the Statute of 
De tallagio non concedendo. „ 

For the Firſt, that the King declares that he 


had a deſire to Redreſs the Grivances made to 


the People in his Name, and inſtanceth what 


they were, veluti de rebus captis in Eccleſis & de 


alis Rebus captis & aſportat tam de Clericis quam 
de Laicù five pro cuſtodia Maris vel alio modo quocun- 
que; whereby my Lords there's an Acknow- 


ledgment that it 1s a Grievance, and to be Re- 


dreſſed to lay any Tax upon the Subject for the 
Defence of the Se. | 


Commiſſioners are there named throughout 
all England to inquire of theſe Gr:2vances, here- 


in they are to proceed according to Certain In- 


ſtructions from the King and the Council, 


which are theſe three. 

| Firſt, Whether the Things were taken with- 
out Warrant, and if ſo, then the Party that 
took the Goods is to make Satisfaction, and 
further to be puniſhed for the Treſpaſs. Second- 
ly, If there were no Warrant allowed, then the 


Officer was to make Satisfaction. Thirdly, If 


all were done according to, and in purſuance 
of the Warrant and no more; then what upon 


Certificate thereof is, the Words are & enferea tant 


que il ſe fienera a ppas pur reaſon; The King hereby 


promiſeth, that whatſoever Things were taken 


irom the People by any Command of his for 
the Cuſtody of the Sea, that he will make 


8 Satisfaction to the Party for. ſacl 
hings. | 

My Lords, for the ſecond Thing, that is, that 
theſe Grievances occaſioned the making of cheſe 
Statutes, is clear, from the Words of the Patent ; 
for they were made poſt guerram inter Regem & 
Regem Franciæ, as appears by the Caſe of the 
Abbot of Robertſ bridge, were from the 22d to and 
the 25th of Edward the Firſt, and by all our 
Hiſtorians, and many Records. It appears like- 
wiſe by thoſe other Words, That the King, be- 
fore his going into Flanders, intended to have 
remedied thoſe Grievances ; he went over in 
September, 25 Ed. I. and the Statute, 25 Ed. J. 
was made the roth of Ofober after. Hence 
likewiſe it follows, That the Exception of the 
King's ancient Aids and Prizes, mentioned in 
the Statute of 25 Ed. I. extends not to this of 
charging the People to the Cuſtody of the Sea, 
that being one of the principal Grievances 
that occaſioned the making of it; that the ſame 
Grievances cauſed the making of the Statute _ 
de tallagio, &c. I have before offered to your 
Lordfſhips. | 

My Lords, the next Authority which I ſhall 
preſent, is, the Communia Hill. 23 Ed. I. Rot. 77, 
there the King commanded thirty Gallies to 
be made by ſeveral great Towns, every Galley 
was to have ſix Score Men a Piece, theſe were 


pro defenſione Regni & ſecuritate marii. My Lords, 


The Caſes are many in the Exchecquer, where the 
Money for making theſe Gallies was, recovered 


againſt the King. I confeſs, my Lords, that 8 


the King had promiſed Payment to thoſe that 
made them, which I ſhall thus ſubmit to your 


Lorſhipps. That in caſe the King might have 


commanded the making of them, at the Charge 
of the Towns, that then the King's Promiſe 

was but nudum pactum, for promiſing of Pay- 
ment for that which by Law they might have 
been forced to do, and ſo the Payment reſted 


only in the King's Grace and good Pleaſure. 


But, my Lords, upon Suits in his own Time, 
and in the Times of Ed. II. and Ed. III. the 
Monies for making theſe Gallies was received 
by ſeveral Towns. M. 29 Ed. I. Rot. 29. dorſ. for 
York, Ad. 31 Ed. I. Rot. 77. Ipſwich and Dunwich, 
P. 5 Ed. III. Rot. 31. for him prout juſtum fuer 
nothing having been paid before. Bract. M. 16 
Ed. II. Rot. 14. both for the Galley made at 
Southampton, and the bringing her to Vinchelſea, 


at their own Charge, Precepr. P. 1 Ed. III. all 


the Money from Southampton not being paid, 
now order d that it ſhould be paid. 5 
My Lords, The next Authority that IT ſhall 
preſent to your Lordſhips, is, the Parliament 
Roll, 13 Ed. III. pars 1. M.9, & 11. the Caufes 
of calling the Parliament are declared to be 
theſe, Firſt, The keeping of the Peace. Se- 
condly, The Defence of the Marches. Thirdly, 
The Safeguard of the Sea, that the Enem 
might not enter the Realm to deſtroy it, theſe 
were the three Points for the Commons to adviſe 
on, which are put into Writing and entred upon 
the Roll. My Lords, By the Articles them- 
ſelves propounded on the King's Part, it ap- 
pears, That the Commons are not chargeable 
ro the guarding of the Sea, and they pray, that 
this Advice of theirs may not be prejudicial to 
them to bind them thereunto, and that there are 


Ship 


Ships enough in England to do it, if the People 
were willing M. 11. The Commons after- 
wards in debating of theſe Articles, when they 
came to this of the Sea, notwithſtanding the 
Caution before, they are afraid, that if they 
ſhould debate it, that it might imply, that 
they are chargeable to do it, and therefore they 
proteſt againſt giving any Advice therein, as a 
Thing whereof they have no Cognizance, 
and do further declare, that the Cinque Ports, 
and other great Towns, that have Franchiſes, 
are bound thereunto, that they ſhould do 
it. And therefore the Merchants, Maſters of 
Ships, and Mariners, throughout England, are 
ſummoned to be at the next Parliament for Ad- 
vice about Shipping. | 

My Lords, The next Authority is, the Par- 
liament Roll, 22 Ed. III. 24.21. The Commons 
petition in theſe Words, que le guard del la mere 
ſe face diſcries Res ſoit le gard fit mun ad re fait 
avant vis ſer vis ut ſemble que le Roy ne fait ne qu il 


diemeritiſſent de la ſur la guer & par de fair de ct 


ter. 

My Lords, The Commons having formerly 
granted the King divers Aids and Subſidies, upon 
Wool, Wool-Fells, and Leather and otherwiſe, for 
the guarding of the Seas, they now grew wea- 


ry of it, and deſire, that the King himſelf from 
thenceforth fhould bear the whole Burthen, 


and charge him with his Promiſe to that Pur- 
poſe. | 


of the Commons, yet the Lords joined in it, 
for otherwiſe all Acts of Parliament of thoſe 


Times being made upon Petition and Anſwer, . 


ſhould be without the Lords Aﬀent. Hence it 
appears, that the whole Kingdom, at this Time, 
was ſo far from thinking, that the King could 
charge them, without their Conſents, to the 
guarding of the Sea, as that they alledge, the 
King himſelf ought to bear the whole Charge. 
Neither doth the King deny his Promiſe, nor 
wholly deny the thing ; for though he faith, it 
' ſhould be done as it hath been done before, yet 
it is with a Qualification, becauſe the Sea can- 


not be better kept than he hath kept it, by rea- 
ſon of his being ſo often at Sea, in Perſon, in 


going and returning from France, and diverting 
the Enemy by his Wars in France. If the King 
had given his abſolute Denial, yet here is the 
Judgment of both Houſes of Parliament expreſs 
in the Point. „„ 

Rot. Franciæ 21 Ed. III. pars 2. M. 9 & 11. 
The Merchants had granted 2 s. 8 d. upon their 
Goods, till Michaelmas, for providing 120 great 
Ships. pro ſecura Conduſt iane Navium & Marchandi- 
x ruẽm, & pro defenſione ceterarum maritimarum 
partium Regni & aliis periculis hiis guerrinis tempo- 
ribus regno imminentibus. This Grant being made, 
the King alledging that this was not ſufficient 
for the Service, and to remove the Cauſes of 
the ſtopping of the Trade by reaſon of the 
Wars; the King now lengthens out the ſame 
from Michaelmas to Eaſter following, and to ſa- 
tisfie the People, the King by his Proclamation 
declares, that the 2 5. 8 d. ſhall ceaſe at Eaſter, 
according to the Grant, which, as it ſhould 
ſeem, not ſatisfying the People, or the King 
continuing the taking thereof, the Commons in 
Parliament, 22 Ed. III. M. 16. pray that it may 


My Lords, This Petition though in the Name 
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ceaſe, and that by Procurement of no Mer- 
chant, pluis largent ſoit continue. An Impoſition 
but for half a Year, and that upon Merchan- 
dize, and by conſent of the Merchants for the 


Defence, yet taken off upon Complaint. The An- 


{wer is, that it ſhould ceaſe. 

My next Authority is the Parliament Roll, 
2 Rich. II. pars. 2. M. 5. before cited, where 
the great Council and Sages of the Kingdom 
reſolve, that the Commons are not chargeable 
to the Defence of the Realm without Parlia- 
ment, which extends to this' Particular of the 
Sea, for the preſent Preparation whereunto the 
Commons are not chargeable, was for Defence 
at Sea, and therefore the Money lent, was to 


provide an Army for the Sea, en defence & ſalva- 


tion del Dit Royalme & de la Navy @ des coſtiers 
del mere, 7 

My Lords, the next Authority to the Parlia- 
ment Roll, 2 Hen. IV. M. 22 Commiſſions to 
charge the People to make Ships for the De- 


fence of the Realm without conſent of Parlia- 


ment, repealed by the King and the whole 
Parliament for that very Cauſe. - 


Item pur ceo quere tarde divers Commiſſions fueront 
 foiſt an divers Cities Burroughs & Villages du Ropalme 
pur faire certaines Barges & Ballingers ſans aſſent du 
Parliam & ont mi pr nad eſtre faſt devant ces 
bents ur les Commons pray ur ſur le Roy que 


les Ditz, Commiſſions ſoient repeals & que ils ne ſ0i- 
ent forces ne fait a quore loir fuit reſponſ que le Roy 
veſt que in les Commiſſions ſoient repeals in tout points 
mes pur le grand neceſſity que ad des tiels veſſels pur 
defence du Royalme in caſe que les Quens ſint priment le 


Roy woſt communer de reſt matter oueſque les Snrs 


puts apres le mre al dits Commons pur intiſuner 


loir Councel & adviſe tiel party. The firſt Com- 


miſſions Repealed, becauſe the Commons were 
not chargeable without a Parliament. And 
now the King will put ic in a Parliamentary 
Way, by doing it with the Aﬀent of the Lords 


and Commons. 1 : 
My Lords; my next Authority is the Parlia- 
ment Roll 9 Hen. IV. The Cauſe of the cal- 


ling the Parliament is for the Safeguard of the 


Sea, and of the Norch Marches, and M. 17. 
great Miſchief ſhewn for Default of keeping 
the Sea; and M. 21. it is there inrolled by the 


King's Command, that there was Communica- 


tion had between the King and the Lords of the 
Defence of theRealm, and for Reliſting of the 
Enemies, who made Preparation on all Sides, 
whereunto ſufficient Reſiſtance cannot be pro- 


vided, without that the King have in his Parli- 


ament ſome notable Aid granted unto him. My 


he cannot without the Parliament, charge the 


People for the fafe keeping of the Sea, that 


being the r Part for the Defence there 
intended, the ſame with the Summons, that 


without the Conſent of the Commons negotria 


red infecta remanerent, and with the Summons in 
the Cloſe Roll. 23 Ed. 1. before- mentioned, 
Quod omnes tangit per omnes debet ſupportati. 

My Lords, the next Authority is the Parlia- 
ment Roll 4 Hen. 4. M. 28. The Lords Spiri- 


tual and Temporal, and the Commons, grant 
the King a Subſidy upon the Staple Commodi- 


ties, and Tonnage and Poundage, and likewiſe 
a Tenth and Fifteenth with this Proteſtation. 


Proteſtang 


Lords, the King hereby acknowledgeth, that 
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Proteſtant que ceſt grant in temps avener ne ſoit poit 


en example de charger les dits Snrs ne Commons du 
Royalme de nul manner del Subſidy ne 1oth ne xvth 4 
les guerris deſcoregates, ou ſafegard del Mere ſans 
ſoit per les volents des Seig & les Commons de 


| Realme & ceo a novel grant faire in pleine Parlia- * 


ment. Rot. Par! 6 Hen: 4. M. 12, and Rot. Part 
* 5. M. 17. the ſame Proteftation as be- 
ore. | | 

My Lords, that the Charge of the Defence 
at Sea, and that in a large Proportion, by rea- 
ſon of the before-mentioned Duties is to be 
born by his Majeſty, I conceive that it will 


not be deny'd, that in Sub/idium and Aid of his 


Majeſty therein, the Commons are not charge- 
able without their Conſent in full Parliament. 


In theſe three Records there is not only theſe 


Proteſtations of the whole Realm being made 
by the Lords and Commons, but likewiſe the 
King's Conſent by accepting the Things grant- 
ed, and that without any Qualification of the 
Proteftations. Thoſe Proteſtations that they are 
not chargeable to the guarding of the Sea in a 
certain Way, as are 1loths and 15t's, do much 


more fail in a way uncertain as here, 

My Lords, my next Proof is from the Pra- 
Rice of former Kings in their frequent De- 
mands of Aids from Parliaments for the De- 


fence of the Sea, as well before the Statutes of 


Tonnage and Poundage, as then and fince, Mo- 


nies borrowed by former King's for Ships and 
Defence at Sea, and Indentures of Retainer for 
that purpoſe at the King's Charge, and not only 
ſo, but upon Suit allowance in the Exchecquer 
for Victuals, Mariners Wages, Anchors, Pri- 


ſoners taken in Fights pro defenſioane, and alſo 


other Things neceſſary for Shipping when for 
Defence of the Realm; wherenpon the ſame 
Argument may be made in this Particular for 


the Sea, as was before for the Defence in Ge- 
neral. | He an | 


The Firſt Thing that I ſhall preſs,is that of the 


Cinque Ports. Their Service is certain in reſpect 


of the Time, but 15 Days in a Year, and in 


reſpe& of the Charge, but twenty Men and. a 


Maſter, and the Number of Ships certain; be- 
ſides, that they are diſcharged of Arms for the 
Land- Service, they have likewiſe divers other 


Priviledges for the doing hereof, they were 


free from all Aids and Subſidies granted in Par- 


liament, and are by Privy-Seals diſcharged there- 


of. Hill. 2 Ed. 3. Comm about the end of the 


Roll. They are freed from all Tolls, Murage 
and Pontage throughout the Realm, which 


bringeth a greater Charge upon the reſt of the 


Subjects. | 1 5 
My Lords, I ſhall thus offer it unto your 


Lordſhips: If they that have theſe Priviledges 
ſhall ſerve but fifreen Days in a Year. how the 


others that have no Priviledge at all, ſhall do it 


for twenty fix Weeks as in the Writ ? 


Secondly, Their Charge is certain in the Num- 
ber of Men and Ships, how the reft of the Com- 
mons that are ſo far from having Priviledges or 
Recompence for it, as that they do contribure 
to this Charge of the Cinque Ports, ſhall, as by 
the way in the Writ, be altogether uncertain 
in the Matter of Charge, both in the Number 
of Men and Ships, and of every other Thing 
whatſoever. „ | ö 

My Lords, I ſhall preſs this further, that when 
the Ports exceed their Charge in the Number 
of Men or Ships, Allowance by the King is to 


be made unto them, this as it appears by the 


Quire of Dover, and Pat. Roll of 7 Hen. 7. be- 
fore cited, that after the fifteen Days they were 
to be at the King's Charge; ſo in the Pat. 
Roll 19 Hen. 3. M. 14, becauſe they found forty. 
Men in the Ship, the King promiſeth payment 
for all over and above the Number of Twenty. 
Banc. Regis Trin. 33 Ed. 1. Rot. 22, allowance to 
Service in Scotland. The Scots as appears by 
Malſingbam, Pag. 53, and other where having 
about that time burnt divers Engliſh Towns and 
Ships, and a School-Houſe, with 2co. Scholars 


in it, Viſzs Comp. P. 33 Ed. 1. pro ingenio Ro. Scot= 


land P. 34 Ed. 1. Rot. 37. Comm” la Compoſition. 
My Lords, if the Ports who are bound to the 
Defence at Sea, when they have performed 
their Service, be not compellable to any further 
Charge, I ſhall humbly. offer it to your Lord- 
ſhips, whether thoſe that be not bound at all 
from the ſame Reaſon, are chargeable at all. 
My Lords, I have now done, and ſhall not 
further preſs upon the Patience of your Lord- 
ſhips; I know that Nullum tempus occurrit Regi; 
the diſuſe thereof, I ſhall preſs it no otherwiſe 
than that it is an Interpretation of the Statute 
made againft all Aids and Talliages in Gene- 
ral; and if the Complaints in the Parliament of 
15 Ed. 1. M. 9. 36 Ed. 3. N. 19, and 37 Ed. 3. 


NM. 9, that thoſe Statutes had not been kept; 


and further, as it is an Interpretation likewiſe 


of the before-mentioned Declarations, Petiti- 


ons and Proteſtations againſt this in Particular; 
and as it is an Execution of them, and putting 
them into Practice Praxis Sanctorum, as the Di- 
vines ſay, eft interpres preceptorum. __ 

The Claims which anciently the Subjects 
have made upon the Crown, that none of the 
great Officers of the Kingdom could be choſen 
but in Parliament, nor that the King had Power 
to ſell any of the ancient Crown-Lands, the 
Diſuſe ſhews, that thoſe Claims of theirs were 
not legal. Br. in his fourth Book fol. 209. faith, 
that longa patientia trabitur ad conſenſum, the Non- 


Claims therefore of fo many King's and Queen's | 


I ſhall preſent unto your Lorſhips, as ſo many 
Le woets and Declarations of their general Con- 
ſents, that without Aſſent in Parliament, they 
could not have laid the like Seſs upon any of 
their Subjects, as is now laid upon my Client. 
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The Firſt Days Argument of Sir EDwarD LIT TLETO N, Knt. 


His Mijeſty's Solicitor- General; in the Exchequer- Chamber, 
before all the Judges, on the Bebalf of His Majeſty, in the Great 


CASH of Syrie-Moxey. 


May it pleaſe Your Lordſbips, | 5 
| AY the 22d laft, iſſued a Sciri 222 
of the Excbequer, to the Sheriff of the 


County of Bucks, to warn Mr. Hambden to ſhew 


- Cauſe why the 20.5. ſhould not be charged on 
him, toward the finding of a Ship of War, 
with Men, Munition, and Victuals, expreſſed 
in a Writ, dated 4 Aug. 11 Car. And the Sums 


and the Names of the Defaulters were certi- 


fied into the Exchecquer by a Mittimus, dated 
F May 13 Car. to be there proceeded upon for 

the Levying of the 20 s. according to the Law 
and Cuſtom of England: Mr. Hambden appear d, 
and deſired that all the Writs might be read 
unto him; they being read, he demurred, and 
Mr. Attorney joyned with him in Demurrer, and 
_ adjourned out of the Exchecquer, into this 


.Court to have the Advice of all the Judges of 


England. 


Before I enter into my Argument, becauſe 
the true ſtating of the Queſtion in this and all 
other things doth exceedingly conduce to the 
clearing of the thing in Queſtion; I ſhall, in 
the firſt Place, obſerve the Writ, dated 4 Aug. 
11 Car. the Ground of this Aſſeſs, which was 
directed into Bucks, and others into all the 
Counties of England, and this was for raiſing 
Aids for Ships, for the Defence of the King- 


dom, with a notable Circumſtance, quis. ſalus 


Regni periclitahatur, Which being expreſſed in 
the Record, is confeſſed by the Demurrer, and 
not only ſo, but teſtified by the King himſelf 
under the Great Seal in the Mittimus, and in 
all Matters, eſpecially in Matters concerning 
the publick Safety, the King is Recordum ſuperla- 
tivum & preexcellens, as in the great Caſe of the 
Farls of Gloceſter and Hereford, 20 Ed. 1, ſo that 
the Queſtion js only this 
P Whetherthe King, in his Judgment, finding 
the Safety and Preſervation of the Kingdom 
and People neceſſarily. and unavoidably to re- 


| Quire the Aid, commanded by the Writ, may 
not command ſuch. Aid by the Writ for ſav- 


ing and preſerving the Kingdom and People. 


| * Having ſtated che Queſtion, I ſhallnow dif- 


card many Things as impertinent to the Queſti- 
on; not that I that am ſworn Council for the 


King do agree in thoſe things againſt the King, 


but that they are not now in Queſtion. 


It is not now in Qüeſtion; What may be im- 


fence, at their Charge, for Conqueſt or Con- 


ſervation of foreign Countries or Territories 


beyond the Seas. 


Neither is it in Queſtion, what may be laid 


by the King upon his Subjects, for vindicating 


Injuries done by foreign Princes or States. 


Neither is it in Queſtion, whether arbitrary 
Impoſitions or Taxes may be laid at pleaſure 


upon the Subject for the mere Increaſe of the 


Revenue of the King's Treaſure. 
Neither, whether in ordinary and common 

Defence, for Preſervation of the Kingdom tho? 

neceſlary ic may be thus impoſed. 5 


* Brit the Queflion is, Luando Salus Regni pe- 


_ Hiclitabatur ; in truth, the Queſtion is, whether 
we can be charged pro Salvatione noſtr & noſtror. 


Again it is not in Queſtion, whether the Sub- 


ject hath a Property in his Goods, or can loſe 
them without Conſent in Parliament. I ſhall 
ſhew that his Property ſhall remain unto him 


notwithſtanding this Aﬀeſs, and the Argumenc 


on the contrary ſavours more of Maſignity, 


than Reaſon, to ſay that by this the Subject 
ſhall loſe his Property in his Goods. 8 


It was rightly admitted, that the Law of Pro- 


for common Defence; the levying of a Debc 
or Duty Publick or Private, upon any Subject, 
is ſo far from deſtroying the Property, that it 
doth confirm it. He bach as good Property that 
payeth Debts to the King, as he that doth not. 


We ate agreed 4. Re, the Kingdom is to be 


defended; no Man in his five Senſes will deny 
that de perſonis, according to the equitable Rule 


in the Writ, quod omnes tangit per omnes debet ſup- 


portari 3 we are in this as in the Conqueror's 

aws, ſums fratres conjurati ad Regnum defenden- 
dum ; de perſona whom the Law hath intruſted 
with the Defence of the Kingdom, wiz. the 
King, we are likewiſe agteed. 


De modo, whether the right Media be obſerved 
the King may do it. And whilſt we are diſput- 
ing whether he may do it, I am told he may do 


| it in Parliament; true, he that may do it every 
poſed by the King upon the Subject for De- where, may do it 5 Parliament. And I ſhall be 


ſorry 
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14 muſt. give place to the Law of Nature, 


ſorry to hear there ſhall be no Salvation for the 


People but in Parliament. 


And whilſt this was the Queſtion, though a 
great deal of Care was had, and though it was 
done with Advantage and Policy, yet the Bulk 
and Maſs of what was ſaid, ſhall appear to fall 
quite off as nothing to the Purpoſe. There 
were Multiplicity of Particulars, and a pretty 
Survey of the King's Revenues no ways con- 
cerning the Caſe, and as much miſtaken in it, 
as he that reckoned without his Hoff, He hath 
done like a diſcteet Gentleman, and went as 
near the Queſtion as his Client would let him ; 
he hath agreed Caſes more Prejudicial than this, 
as thus ; It was admitted, that if there be any 


actual War, though there be but light Skir- 


miſhes, the King may do it; nay, if there be 
but a War denounced, though there be never 
a Blow ſtrucken, ſurely then can it not be 
done when Salus 853 2 This is the 
true State of the Queſti 


Before I go further T am not ignorant, and 
therefore cannot but be ſenſible with what Dil. 


advantage I come to argue this Caſe, every 


Man being a Party intereſted that hears me; 
but I fear not but that I ſhall ſatisfie all Parties, 
I have Truth to conduct me, Et Magna eſt veri- 


tas 2 prævalebit. 


The Method whereby I may maintain the 


| Right of my Maſter, and the Crown, is this; 
I ſhall firſt ground it upon Reaſon, every hu- 
man Propoſition is of equal Authority, only 
Reaſon makes the Difference. e 


I ſhall ground my Reaſons, Firf, upon the 
Law of Nature: Secondly, of State; and Third- 
H, of publick Safety, Neceflicy and Conveni- 
ency. Neither ſhall it be againſt the Statute 


Law, Common Law, or any of the Heredita- 
ry Rights and Liberties of the Subjects of Eng- 


land, but Conſonant to, and Warranted by all. 
I ſhall not only prove It ex rationibus cogentibus, 
or as Lawyers lay, ex viſceribus cauſe, but De ſi- 
milibus ad ſimilia. I ſhall confirm it by a Bead- 
roll of Examples and Precedents of former Ages, 
and compare them with this, and ſee if the 
Cale be altered. ER Ts | 


| Fiſt, I hall ſhew it from the Foundation of 
the Kingdom, to that which they call the Nor- 


man Conqueſt ; from the Norman Conqueſt to 
the time of Magna Charta, made 9 Hen. 3; from 
Magna Charta to the Statute De tallagio non conce- 


dendo, made 25 Ed. 1; from the Statute De talla- 
gio non concedendo tO the fic(t granting of Ton- 
nage and Poundage; from Tonnage and Poun- 
dage to this very Day, and that the Petition of 
Right doth no ways concern the Diſpute. I 
ſhall confute all Precedents, Objections, Rea- 
ſons, Inconveniences, Authorities or Records, 
of which a great Number were ciced, that there 
ſhall not be a Syllable left ; and in that, Firſt, I 
will eicher ſhew chart the Record is miſtaken, or 


impertinent and not to the Queſtion : Or Se- 
_ condly, Thoſe that are Pertinent, I will either 


agree them, or take the Force of them away, 
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that none of them ſhall be able to ſtand in the 
way of the King in this way of Defence. 


The Fundamental Reaſon is the exact Rule 
of the Law in the 10th Report cited by that 
Learned Gentleman Mr. St. John's, Salus populi 
Suprema lex. All other Laws poſitive are Subor- 
dinate to this Law, and are to be regulated by 
it. We are not to talk of poſitive Laws, till 
we have a Kingdom to uſe them. Glanvile ſaith, 
Regiam Majeſtatem non ſolum Armis cportet "eſſe de- 


coratam ſed & legibus, Arms to defend us, Laws 


to protect us. Bratton fo. 1. In Regibus duo ſunt 
neceſſaria Arma & leges, and gives the Reaſon ; If 
no Arms, the Kingdom would be left as a Prey 
to the Enemies; and truly it is a ſtrange Impo- 
ſture, that the Law ſhould ſo provide, that the 
King by his Writ can give us a Remedy for 
White-Acre and Black-Acre for a Clod of Earth, 
and not be able to give a Writ to defend the 
Kingdom when it is in imminent Danger ; nay, 
poſitive Laws are abrogated by Reaſon, when 
the Safety of the Kingdom and People are in 
Danger. As in Rome, in the Night a Man 
might not come over the Walls, but if an Ene- 
my did approach the City, then it was lawful 

for him to do it. 


In the next place, I take that Ground which 
is taken in all Laws; the Common-wealth is to 
be preferred before all private Eſtates. 13 Hen. z. 
fo. 15. the Opinion of Shelley. Rather than this 
ſhall fuffer, the Law will turn ſome Prejudice 
to particular Perſons, who are but a part of the 


Commonwealth. 21 Hen. 7. fo. 28. 8 Ed. 4. fo. 
23. 29 Hen. 8. Dyer. 36. If the Enemy doth ap- 


proach, for the Defence of the Kingdom one 
Man may make Bullwarks and Forts on another 


Man's Soil ; and ſhall not the King keep the 


Outworks at Sea, leaſtthe Enemy ſhould Land 
at our Doors. - PE . 


Again by the King's Command, Suburbs may 


be razed. In 88 when three grout Land-Armies, 
5 


20000 Font and 10009 Horſe, 30000 Foot, and 
10000 Horſe, and 20cco Foot and 10000 Horſe 
were raiſed : Now leaſt an Army ſhould Land 

in other Places, Directions were given to keep 


them from Landing; but if they could not keep 


them from Landing, then that they ſhould burn 


don Houſes, and come and deſtroy all what= 


ſoever, that they might not have Food and Pro- 
viſion to ſtay there: Where is the Law of Pro- 
perty im this Caſe which is ſo much talked of? 
the Publick and Private are ſo nearly connext, 
that they can hardly be ſeparated ; the publick 
Loſs falls immediately, and by Conſequence 
upon particular Perfons. Be a Man in what Con- 
dition he would be, if a publick Loſs comes to 
the State, though it falls on his Wedding-Day 
he ſhall ſuffer in it. It is impoſſible to fave 
private Fortunes if the publick be loſt, unaqua- 
ue amat Comm bona totius, &c. And another 
ays very well, no Man repines at that which 
is done for the good of the Commonwealth. If 
a Subject then can be inabled without Parlia- 
ment to make Bulwarks and Forts in another 
Man's Ground, ſhall not the King that is Pater Pa- 
triæ, do the like for the Defence of the whole? 
| : : EW 8 My 
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My Third Reaſon is to confirm, or rather 
mind your Lordſhips, that che Crown hath ma- 
ny Powers and Prerogatives over the States of 
private Perſons. May not the King enter into 
another Man's Houſe, or at the leaſt Out-Hou- 
ſes, and dig for Salt Petre, becauſe it is for the 
Defence? 11 Report. fo. & r. 'Bowles Caſe, and en- 
ter into his Lands and dig Royal Mines? 


There is Proprietas Domini; belongs to the 

Subject, but he hath not the Power over all, 
without the Property Ratione Prote&ions Furiſ- 
dictionis, &c. private Intereſt muſt give Place 
to a common Good ; the private Prejudice that 
any Man hath, is very well repaired by the 
publick - Utility that comes to the Kingdom. 
Fiſhermen may Juftifie their going into the 
Lands of others to Fiſh, becanſe it is pro bono 
publico. 8 Ed. 4. 18, 19. 29 Hen. 8. Dyer. 36. 
21 Hen. 7. 28. A Man may pull down the Houſe 
of another Man, when the next Houſe to it 
is on Fire; Jam tua res agitur paries cum proæimus 
ardet, the Private muſt ſuffer for the publick 
Cauſe. 22 Ed. 4. fo. 2. b. 26 Ed. 1. fo: 45. If 
two Men are Fighting, a Man may part them, 
and put them into ſeveral Houſes, becauſe it 
is for the good of the Common- wealth. If a 
Mad - man be abroad, he may be taken, Whip- 
ped and Impriſoned, leaſt he do Violence to 
himſelf and others. 22 Ed. 4. fo. 45. A Chirur- 
geon may cut off one Member to fave the reſt, 
22 4 Plowden 56. Neceſſity is the Law of the 
Time and Action, and Things are lawful by 
Neceflity, which otherwiſe are not, Qaicquid 


Neceſſitas Cogit defendit, and the Law of the 


Time, muſt regulate the Law of the Place in 
ſuch publick Things. If a Storm ariſe at Sea, 
to caſt out Goods into the Sea is lawful for the 
Safety of the other Goods, and they whoſe 
Goods are not loſt, ſhall be Sharers with the 
others. If it be for ſafety of Lives all muft be 
caſt ont, Duffeild's and Mowſe's Caſe ; but if the 
Party hath taken more in than is fitting, and 
that be the Cauſe of caſting away the Goods, 
and not the Tempeſt, there the Party hath his 
Remedy. 48 Hen. 3. there was a ſudden Sum- 
mons to be in Arms both at Sea and Land, they 
plead, that there was not a juſt time of Sum- 
mons; the King tells them, that no Man ſhall 
excuſe himſelf for want of convenient time of 


Summons; nay, they ſhall not alledge the time 


of Harveſt, &c. it being ſafer to be ſome what 
diminiſhed in Eſtate, than the Pablick to ſuffer. 
Neceſſitas eſt Lex temporis, whatſoever is done for 
publick Safety is beſt, other Laws are Tributa- 
ry, and muſt give way to the Law of Neceſſi- 
ty; what talk we of Formalities, when we are 
like to. loſe the Kingdom, when the keeping 
of the Laws would end the Common wealth ? . 


But this needs not, for I ſhall ſhew that His 
Majeſty hath trod in the Steps of all choſe 
Kings who have worn the' Diadem, and ſwayed 
the Scepter of this Kingdom. + ly 


Inthe next Place, I ſhalt ſhew divers Exemp- : 


_ tions's Cuſtodia Maritima, not only ancient but 
| late: I will put you one, that is, King's College 
in Cambridge, 21 Hen, 6. when theſe grants are 
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4+ 43, 44. 14 Hen. 4. 3 


relation to the Defence he may do it. 


Sl 
made it extends to the ordinary Defence of 
the People, and not to extraordinary, no more 
than if the King grants an Exemption to a 
Man that he ſhall not be of a Jury, yet if there 
be no other, that ſhall not excuſe him. Matth. 
Pars 838, he ſpeaks of Privileges granted to 
the Archbiſhop of Canterbury, London, & c. All 
are granted in liberam Eleemoſynam, they are 
bound to do nothing but to pray, and yet are not 
exempted from publick Defence, Nec adeo liber- 
tate & propter publicam atilitatem Regni & per ea 
reſiſteret boſtem. I ſhall give Mr. St. Fobn's Argu- 
ment an Anſwer by and by, yet by the Way, 
if Tenures feod Militar did begin as was al- 
ledged out of Britton in the Conqueror's Time, 
how was the Kingdom defended before, If 
Wards and Marriages, and Accidents thereupon 
did not go to the Foundation of the Kingdom, 
what was before. | 


The King is as much Lord of the Sea as Land, 
æque Dominus Maris & Telluris. Selden, Mare 
Clauſum, 6 Ric. 2. Doctor and Student lib. 2. fo. 
FI. 5 Report fo. 108. It is obſerved by a great 
Lawyer of what Conſequence it is to have 
Power at Sea. The Naval Dominion of Eng- 
land is of great Conſequence and Uſe; for it is 
called Dotem Regni; if therefore the Kingdom 
of England confiſts of Land and Sea, I hope we 
ſhall not ſtand at half Defence to defend the Land 
and leave the Sea. Rot. Parl. 2 Rich. 2. M. 25. It is 
a great Advantage to have defence at Sea, elſe 
we ſhould have hot War at our Threſholds, 
while the Sea is open Men may go to plow, 


? 


and have the Courts of Juſtice open. 


The Kings of England of themſelves of their 
Prerogative Royal, in Times of War, denoun- 
ced, intended or ſuſpected, for the Preſer- 
vation of the publick Safety, may ſeize the 
Lands of Prior Aliens 48 Ed. 3. fo. 10. 22 Ed. 
6. And can the Kings of 
England take the Poſſeſſions of Aliens, and can 
not he inforce his natural born Subjects, to de- 
fend the Land and Sea ? God forbid ; nay, if 
we would parva componere magnis, we ſhould find 
in Caſes of leſſer Conſequence, if they have 
As the 
King may lay a Charge upon the Subject for 
walling a Town, the Reaſon is, becauſe they 
have Benefic by it in Time of Danger ; and hath 
not all the Kingdom Safety by the Navy at Sea? 


3 Ed. 3. Aſs. 445. Weſtm. 1. cap. 3. 13 Hen. 4. 
fo. 14, 15. Sir Fobn Davies Reports fo. 13. Little. 
fo. 58. 33 Ed. 1. 105. Parl. Book Walſingham, 14 


Ed. 1. 60. 7 Ed. 3. Pat. M. 2. And the King did 
not only command it, but took an Account of 
it if it was not done, and took ic into his own 
Hands. Trin. 27. Ed. 1. M. 14. ex theſaur' Murage 
of Carliſie taken into the King's Hands. Pat. 14 
Ed. 1. pars 1. M. 14. and the Surpluſage paid 
into the Excbecquer, and this agrees with the 
Reaſon of all Laws, where they have a Benefit 
they muſt contribute to the Charge, 10 Report 
fo. 141. out of 44 Ed. 3. nay for leſſer things as 
for Pavage and Pontage, the King may impoſe 
that for a publick Good, and the King may 
diſtrain all the terr' rexents and Land-Owners 
to make Conttibution ſecundum Stratum & Fa- 
cultates. DOR : . 
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The King may difpofe of the Preparation for 
Defence, he may compel Men to be Knighted, 
becauſe it was for Defence, Rot. Clauſ. 19 Ed. 2. 
M. 16. Matth. Paris fo. 12. 37 Weſtm. 465. no 
Man is exempted from Defence, Judges are not 
exempted, yet Judgesare nor to fight, yet when 
it comes to neceflity they are not exempted, Trin. 
5 Ed. 4. Moyle, 13 Hen. 4. fo. 23. Clergymen com- 
pelled; nay a Serjeant at Common- Law ſworn at 
Common: Pleas, is compellable, Sir Fobn Hulbert in 
Hen. 7. Time was compelled to be a Knight; 9 or 
29 Hen. 6. Rolfe a ſtout Serjeant pleaded that he 


Wuas a Serjeant at Common- Law, and not bound 
to be a Knight, but he is forced to it: But why 
talk we of theſe, there ought to be a Common- 

Wealth before there are Laws, and Private 


ought to give way to Publick. 


Again, Imminent Dangers and Perils to a 
State do diſpenſe with ordinary Proceedings 
in Law, inter Arma ſilent leges. Nay, if there be 
but Rumours of Wars, Laws are ſilent, we muſt 
look then to the Kingdom, upon Rumors and 
Opinions of Wars, Paſch. 15 Ed. 1. Banc. Regis 
Rot. 70. dorſ. the Scotch Army they beſieg'd 
Rippon, the People they promiſe a Sum of Mo- 
ney to them to depart, and give them in Hoſta- 


ges, and that Money (honld be levied among 


themſelves; when the War was over they would 
not do it, but were compelled to it. In 14 Ed. 2. 
Banc. Regis Rot. 60, the Scots beſiege Durham, 
but they muſt have ready Money, they would 
not take Hoſtages to depart 5 while this Peril 
was on them, they met together and ſwore, 


that what ſhould be agreed amongſt themſelves 


every man would ſtand to. It was ordered they 
ſhould go into the Houſes of others, and take 
what Money they could find, for that Purpoſe, 
they took from one Man 60 J. oh, he was not 
ſatisfied, he had a Property in his Goods, he 
brought an Action, and at Durham it was ad- 


judged for him; but when by a Writ of Error 


it was brought to Weminſter-ball into the King's 
Bench, Judgment was reverſed. And in the Time 
of Queen Elizabeth, greater things were done 
upon leſſer Occaſions, 5 


The next thing is the Ships taken from Time 
to Time, and the Command of Perſons, 
Watches, Beacons, ſhutting up of the Ports, 
which are the Gates of the Kingdom, 14 or 10 
Ed. 4. Paſch. M. 12. dirſ. 3 Hen. 5.18. dorſ. A 
Number of other things commanded by the 
King, for Safety, when the Law conſiders what 
may happen, itis not material what doth hap- 
pen, nay, if there be but a vulgaris opinio it is 
enough, much more when the King, by his 
own Judgment, foreſees it. 6 Report fo. 64. 
Clark's Caſe, there they are compelled to build 


a tall at St. Alban for the Judges to ſit in, much 


more in this Cafe, See Clegate's Caſe for Tri- 
umphs; and if for State,ſhall not the King com- 
mand for Safety of the Kingdom, Hill. 12. Fac. 
Hawks's Cale, for paving of the Way, he may 
take Corn out of the Sacks of thoſe that come 


Again, it is a De⁴bit Royal to meddle with 
War and Peace, Subjects have nothing to do 
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with it. Rot. Parl. 13 Ed. 3. M. 5. 19 Ed. 4. fo. 
160 or 6, Brian, Chief Juftice, ſaith, That if 
all the Subjects of England do war with the 
Subjects of another Kingdom, this is no War, 
but if the King denounce it, it is War. 22. Ed. 1. 
Rot. vaſcon. M. 16 or 10. they muſt have a Power 
from the King: True, Henry VII. brought Mi- 
litary Diſcipline to the Parliament to advance 
his own Ends. Sometimes Dangers are fit to 
be communicated to the People, and ſome- 
times not. The King ſhould beſt know what 
is done abroad, who hath his cloſe Coun- 
cil of War; he knows what is done Abroad, 
what can the People tell of theſe Things, and 
it is very fit that Preparation be made before- 
hand. It is not good to find the Kingdom 
without a Navy, eſpecially when ſuch Combu- 
ſtion-is Abroad. 18 Eliz. cap. 23. it is as much 
to prevent Danger, as to remove it when it is 
in Being. 1 Ed. 6, & 1 Mar. A deſired Proviſi- 
on to be made before-hand, and this hath been 
the Practice of all Times, Fervaſas Tilburienſ. 
Black Book, Hen. 24's Time. Dane-gelt before 
the Conqueſt paid annually, but afterwards when 
there was Bellum or Opiniones bellorum. Datum 
eſt nobis intelligere, Audito rumore, & c. are frequent 
in the Records; nay, if there be but wulgaris 
cpinio. Ay, but perhaps Dangers will not come; 
but if they come unawares, where are we then? 
In the Caſe between the Earls of Gloceſter and 
Hereford, there was a great Tumult between 
them about the Marches of Wales, and this was 
contrary to the King's Command and Excep- 
tion was then taken, that there 

was no Record to warrant the Sci- Ns" gue fuit 
74 Facias, the King did affirm it, fs 
Et Dominus Rex in multis caſibus eſt — | 
ſupra legem, &&c. Dominus Rex eſt Re 
cordum ſuperlativum & preexcellens; it is Treaſon 
for any Subject to raiſe an Army, unleſs a 
Town be Beſieged. Hexry the Seventh was a 
wiſe King, and he had his Spies abroad in 
times of Peace to ſee how Things went, and 
his Army prepared, and the preparation of a 
Navy do much more good than the ſpilling of 
Blood. And ſo hath our Navy theſe two Years 
done a great deal of good tothe Kingdom, and 
Honour to the King. Fw ie 


Now I come to the Sinhockies: has fuft na 


ſhall obſerve what an Authority ſhall be in this 


Caſe. Firſt, I conceive there may be, and are 
dire& and full Examples in Point, for compel- 
ling the Subjects at their own Charge to guard 
the Sea and Land, though they are not ruled 
in particular Courts of Juſtice; nay, under 
favour, they are ſtronger than any Judgment; 
there were then no need of Suits in the Courts 
of Juſtice, if Men would pay, what need 
Judgments? | 


Secondly, I conceive, that though I find not di- 
rect Authority in printed Books, yet Records 
are as good Teſtimonies, and greater than Re- 
ports that are but Extracts, and ſecond Autho- 
rities drawn out of them; and thoſe that con- 
cern Jus Publicum, come not into ordinary de- 
bate, but remain inter arcana Imperii, and thoſe. 
will ſpeak fully. 
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Tbirdly, I ſhall obſerve that our Precedents 
are not only in open War and Hoſtilicy, but 
upon Opinions, Rumours, Relations and Infor- 
mations of Wars. 5 


I ſhall ſhew this in all Ages to Queen Eliza- 
betb's time, and if it be not ſo full in the Years 
of King Stephen and Hen, 4 who were Uſur- 
pers, its no Wonder. If they-had had Right to 
the Crown as his Majeſty hath, they would not 
have uſed Compliments, but Fide & legiantia 
quibus nobis tenemini. | 


Before the Conqueſt, I find that King Elgar 
had his King-lents, who ſwore to co-operate 
with him, per terram & per Mare. King Erhel- 


dred he did Command, that he that had 310 


Hides of Land ſhould find a Ship, and thoſe 
that had lefſer, ſhould find other Arms, and at 
their own Charge, for every Ship eight Oars, 


ut tempore Patris, that was Canutus, and it was 


Tributum Claſſiale. 
My Lords, for Dane- gelt, if thoſe Kings that 
were called in by the People, did lay this on 
the People, much more our Natural-born King, 
which ſhews it to be an undoubted Right; for 
it is not likely they would put that in Practice 
which was not an undoubted Right. In the 
Laws of the Confeſſor by Mr. Lambert, and 
the Black Book in the Exchecquer, it was ſome- 
times one, ſometimes ii . annually, in «ſus Ma- 
ritimi, and ſtill the Charge lies on the Subject; 
this ſhews an inherent Right in the Crown, and 
it was paid for ſeveral Purpoſes, but ſtill at the 
Subjects Charge. And to ſay it ſhould not be 
ſo, becauſe of the Word Sratutum (De Regibus 
Angliæ ſtatutum) cannot be, for in thoſe times 
| ftatutum, as in Cicero, was a Conſtitution, there 


was no Parliament then; and if it now dota 


alter from that way, truly petty Circumſtances 
when the Subſtance is obſerved, alcer not the 
Caſe. There muſt be a Defence, and it was not 
certain, doth not the Danger ſuſcipere Majus & 


Minus? and the King may ſay as Edward the 
- Firſt ſaid, nay, I have heard him ſay, that he 


- hath bought neither Manors, Lands nor Ca- 
ſtles with it. . FL 


Alfter the Conqueſt, Dane: gelt is ſuppoſed to 


de releaſed by the Confeſſor, becauſe he dream- 
ed he ſaw the Devil dancing upon the Dane- 
gelt; but the Black Book faith it was paid in 
the Conqueror's time. It was then quitted till 
there was Bellum or opiniones Bellorum, neither 
Was it releaſed by William Rufus; or Henry the 
- Firſt. King Stephen ſwore that he would releaſe 


it at his Coronation, but »ibil borum tenuit ; 


| nay, it was paid in Henry the Second's time, 


altred, yet other Things came in the room 
. 1 . 


And now I will begin with Doomeſday- Book, 
which began in the 14th of the Conqueror, 
and ended the twentieth Year. There were di- 

vers Towns and Shires charged, and there we 


ſee what Aſſiſtance they did give both for Sea 
and Land, In the Black Book fo. 56, they that 


the Summons was quod interſitis cum equis & 


53 
waited on the King's Revenue, liber non erit 
for publick Things. And in King Jobn's time, 
which was a troubleſome time. 5 Fobanns Pat 
M. 17, and Fobannis Clauſ. M4. 9, they gave a 
fourth part of their Revenues for Defence, and 
there was a Command for ſtaying of all Ships, 
and to repair to a certain place appointed. 


And to come to thoſe great Things -when 
King Fohbn was depoſed by the Pope, the King 
of France made Preparation, and the King of 
England made Preparation, and all Ships were 
imbreviated, becauſe he would not put all upon 


Land- Forces; and ſo in 88 Math. Paris fol. 3 12. 


it is ſaid, the People were ad liberationes noſtras, 
but that Voiage was to Poita, if it were ad li- 
berationes noſtras; yet the Command of the Per- 
ſons and Ships were the King's; and true, all 
Mariners were to be paid, and no queſtion im- 
mediately at the King's Hand, but it was firſt 
raiſed and levied of the People. = 
| Whereas for Eſcuage and Knight's-Service, 
ar- 
mis, &C. exinde proficiſcend* nobiſcum; but this 
was only to come with their Horſes and Arms, 
by reaſon of their Tenures. And it further 
appears, that Earls, Barons, Knights and Free- 
men, and all that had Arms, were to come ad 


. defendendum caput ſuum & Regis & quod nullus re- 


maneat qui arma portare poſſit, nay, thoſe that 
had neither Lands nor Arms, yet all muſt come, 


and if they had nothing to maintain them- 


ſelves withal, they were to be ad ſolidatos no- 
ſcros, which ſhews all the reſt were not at the 
King's Charge. 5 Jobannis Clauſ. M. 1. Quia ad 
arma jurat vel qui honorem poſs' if the King could 


command for Land, he may for Sea, for both 


are one Kingdom, In Henry the Third's time 
there are divers Arrays. 14 Hen. 3. Clauſ. 7. dorſ. 
When the King went into France, there went a 
Command to all the Sheriff's of England to 
ſwear thoſe that ſtaid behind, as they were 
ſworn in King Jobn's time; all this ſhews they 
were bound to Arms. OL 


The Statute of the Conqueror, which they 
ſtiled a Statute, that there ſhould be no Talli- 
age, Talliage muft not be underſtood of thoſe 
kind of Aids. That famous Year of 48 Hen. 3. 
and obſerve when, that Year is not only after 
Magna Charts, but after it was confirmed by - 
him. 20 Hen. 3. when he was of full Age. 

48 Ed. 3. Clauſ. M. dorſ. divers Captains and 
others not able to maintain themſelves, and the 
King commands they fhould be paid, de Comm” 
Comitatus. 48 Ed. 3. M. 2. de pecunia levand' cir- 
ca tuitionem Maris, the King Commands there, 
that they ſhould come out of their Counties 


the Summons is Twofold. Firſt, of Eſcuage, 
4 Hen. 2. Pipe Roll; and though the Name be 


which is ſecundum debitum. Secondly,” General for 
Defence, Cum neceſſe fuerit. 48 Hen. 3. Clauſ. M. 
3. pro Militib' Sancti Fobannis & M. 6. dorſ. quod 
omnes qui nobis & Corona mee jure aſtringant, Cc. 
all Freemen muſt do this Service. 48 Hen. 3. 
Clauſ. M. 3. dort. Nullus excludatur ſexns vel ordo, 
48 Hen. 3. Clauſ. M. 7, the Citizens of London, 
and the Men of Greenwich, were commanded to 


keep the Thames that none ſhould enter, per ora 
corund, the Men of — plead, that they 


were 
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were diſtrained upon common Summons for 
their Service in Kent ; and che King comman- 
ded that they ſhould be freed in Kent, and join 
in Defence of the Thames. Clauſ. 48 Hen. 3. M. 
11. dorſ. to excuſe one who pretended he did 
attend at another Place with all his Strength; 
this ſhews that he ought to attend the Defence, 
nay, 48 Hen. 3. M. 4. when they refuſed ta 
come, the King commanded to ſeize their 
Lands, and take the Profits, and anſwer them 
into the Exchecquer. 48 Hen. 3. Pat. M. 5. he 
commands them to attend, ſetting all Things 
apart. 48 Hen. 3. Pat. M. 10. or 5. like Writ to 
Ipſwich, Dover and per Coſtera Maris; nay, when 
ſome went away when their 40 Days were ex- 
pired, the King tells them, that propter inopina- 
tas cauſas, they ſhould ſtay. Pat. 48 Hen. 3. M. 4. 


one hundred Marks by the Abbot of St. Auſtin's 


for Stipends for thoſe at Sea, for Defence of 
the Sea. M. 5. dorſ. when they would have 7 

away, they were commanded upon pain of for- 
feiture of all they had to ſtay. Brad. lib. 5. fo. 


| 286 Cum fuer in exercitu cum Domino Rege, & c. 


_ Tpeaking there of Law-Suirs, what may be a 

good Excuſe for Abſence, ſaith, ex cauſa neceſ- 
| ſttatis Reipublice cauſa, aut cum Rege in Armis. In 
the time of Edward the Firft Statute of Min- 
cheſter, finding of Arms began not upon that 
Statute, but how, and in what manner they 
ought to be rated, was then appointed. 23 Ed. 1. 
| Clauſe M. 4. de contributione faciend to Yarmouth, 
a Command to the Collectors of Money ad cu- 
ſted Maris, and he that was in Gaſcoigne was 
diſcharged of Grace, but not of Right. Par. 
23 Ed. I. M. 4. Ita quod omnes compellere poſſitis ad 
cuſtod Maris cum neceſſe fuerit. Pat. 23 Ed. 1. M. 6. 
Pro Will. emo de Stoaks fuer cuſtodes Maritime & 
M. 5, & 7. Cuſtodes Miris de Fernemoutb, and di- 
vers Men taken both Archers and Slingers. Par. 
MM. x. de hominibus eligendis ad arma, M. 7. omni- 
bu G ſingulis Murinet:is, between Londen and 
the Mouth of the Thames. M. 6. de Nawibus capi- 
endis, Clauſ. 23 Ed. 1. M. 5. Maritt faciend in di- 
Vverſis Civitatibus. Pat. 24 Ed. 1. M. 16, de parti- 
bus Maritimis inveniend & cuſtodiend. M. 6. & 
17. de Navibus & Galleis inter villam de Lyn & 
Bar vice. Trin. 24 Ed. 1. Rot. 62. Inter B. pro 
Rege; there a Writ iſſued to ſuch and ſuch Men 
to find ten Horſemen; one affirmed, that he 
had ſome in Scotland, and ſome at Cobbam in 
Kent; the King makes inquiry whether it were 

ſo or no, and finding that he had not ſo many 


as he commanded, that he ſhouid be diſtrained, 


not only for the Contempt to the King, but 
for the Danger the Kingdom might lie in for 
want theieof. 24 Ed. 1, Rot. 78. Power to com- 
pel Men to make Defence juxta facultates ; and 
the County of Berks, which is an Inland Coun- 
ty, upon refuſal a Cepias in manus Was awarded 
to anſwer it in the Exchecquer, and the form of 
Wages to be ſet down. 24 Ed. 1, Lord Treaſu- 
rer's Remembrancer. A Wrirc from the Barons 
to aſſeſs all the People without the King, News 
being of 10000 Men coming. Clauſ. 25 Ed. 1. 
M. 26. dorſ. William de Ripo. It was recited, that 
the People have been art a great Charge, and 
' becauſe Winter came on, the King willing to 
ſpare them, Watches and Beacons were com- 
manded to be ſet up and kept, and the People 
to depart, but to return again upon notice. Rot. 


The Tryal of Jo HN H AMBDEN, Eſq; 1 


Pat. 25 Ed. 1. M. 5. Cuſtody of the Marin- 
tine was with fix Ships, by which it appears, 
that Cuſtodia Maris, and Cuſtodia Marint ina, are 
Terms Convertible. The Abbot of Robert ſ- 
bridges Caſe, 25 Ed. 1. Rot. 50. the Abbot 
brought a Replevin againſt one in.. . that 
lies in the Confines of Kent and Suſſex, The 
Officers did own, by reaſon of the War be- 
eween France and England, the Abbot was aſ- 
ſeſſed three ſeveral Years, at ſeveral Sums, nay, 
the fourth time, and no hurt done; but now 
if the Writ goes out but two Years together, 
(ob inauditum) but what doth he plead, doth he 
deny the Writ ? no, he pleads he was aſſeſſed 
for other Lands; he found a Horſe ad cuſtodian 
prædictam, ſo that the Horſe was for the Land- 
Service, and the Money for the Sea. I con- 
clude as Seiden, aut ad ipſum Mire, aut ad tam littus 
quam Mare. St 


After the Statute de tallagio non Concedendo, 
Pat. 27 Ed. 1. M 3. de Navibus congregandis Pat. 
31 Ed. 1. M.20. Maleficientibus in Marchiis Angliæ, 
a Commiſſion went out that all ſhall be in Arms 
againſt Scotland. In ancient times there was 
ſuch a Connection between France and Scotland, 
that we had always a double War, and there- 
fore could not expect all Forces in one Place. 
In the time of E1. 2. Pat. 2 Ed. 2. pars. 9. M. 
26. Pro Rege de Navigio providendo weſtris ſumpti- 
bus faciend'. I ſee wich what Policy Mr. St. Jobns 
went, and what multiplicity of Records he ci- 


ted, and opened them with as much Skill as 


ever I knew any Man, but I deſire to go in the 
Path of naked Truth. I ſhall make it appear 
to all the World, that the King hath done no- 


thing but what his Predeceſſors have done; 


and that there is not more Teſtimony to prove 
Littleton's firſt Caſe, that the Heir at Law ſhall 


have his Patrimony, than there is co prove this 


the King's Right. Pat. 15 Ed. 2. M. 15. dorſ. all 
between ſixteen and ſixty to be ready. Pari Ror. 
5 Ed. 2. M. 4. Ordinance that the King without 
the Aſſent of the Barons could not make War, 
but that were repealed and damned. Rot. Par” 
15 Ed. 2. M. ; 1. Its ſaid it was prejudicial to 


the Royal Power of the King, and a. Blemiſh 


of his Royal Soveraignty. Roe. Clauſ. 17 Ed. 2. 
M. ro. when they were warned to be ready, 
19 Ed. 2. Rot. Pat. pars. 2. M. 6. to all Biſhops in 
England to be ready for the Defence. Clasſ. 
20 Ed. 2. M. 2. & 7. de hominibus qui domi reman- 
ſerunt, &c. ſhould Contribute to thoſe that went, 
it was to forty or fifty Counties; Nos Conſideran- 
tes, quod juſtum & conſonum rationi non eſt, that 
thoſe ſhould expoſe both Body and Purſe for 
the utility of the Kingdom. In the time of 
Edward the Third, Rot. Clauſ. 2 Ed. 3. de Na- 
vibus inveniend', a Command that all Ships of 40 
Tuns and upwards, with Men Munition and 
Victuals, that they ſhould. be in readineſs at 
their own Charge. M. 2. Mariners are warned 
to come per duos menſes, at their own Charge. 
7 E4. 3. Scotch Roll M. 19. de Portubus contra ad- 
ventum, &c. & datum eſt nobis intelligi, &c. it 
appears it was done tam per M:re, quam per ter- 
ram, and a Direction to all Archbiſhops to be 
attending, and the Poſſe Comitatus to be arcay'd, 
Secundum ſtatum & facaltates. Clauſ. 9 Ed. 3. M. 
13. dorſ, all from 16 to 6o, to be array d armit 
| Competen- 


Competentibus. And now I come to that famous 


Fear of 10 EA 3. Rot. Sco. M. 31. or 23, Men 


for Land and Sea. Rot. Sco. 10 Ed. 3. M. 21. 
dorſ. omnes ex debito ad defenſionem d ſtringuntur, 
Rot. Scoc. 10 Ed. 3. M. 23. De proclamatione faciend, 
to all Inland and other Counties. 44. 20. to 
Lynne. AMA. 14. dorſ. to all, prout fieri Conſue vit 
to all Counties, Nos conſiderantes quod. ratione le- 
giantiz ſug aſtringuntur. M. 1. 47 through all 
Counties the like obſerved, eſpecially nequimus 
reſiſtere Correctiones, &c. ſine auxilizs weſtris. M. 2. 
De Navibus 1 and be are the 
very Words of the Writ, M. 25. De portubus cu- 
ftodiend' Inland Counties as well as others, Berks, 
Wilts, Leiceſt. Northamp. &c. M. 16. Nawvibus 
ſupervidendis nos advertentes circumquaque aut hac 
zermpora. Rot. Alman. 10 Ed. 3. pars 1. M. 13. Rot. 


Clauſ. 12 Ed. 3. pars 1. M. 13. dorſ. Rot. Alman. 


12 Ed. 3. M. 33. pars 2. verſus boreales duplici eſ- 
kippamento, and to contribute, and thoſe that re- 
fuſe to aſſeſs them juxta ffatum. Rot. Clauſ. 12 


Ed. 3. A. 14. Archers. Rot. Alman. 12 Ed. 3. 


pars 2. M. 6. Order that but one Bell ſhouſd 
be rung. Rot. Alm. 12 Ed. 3. pars 2. A. 3. ſuper- 
vidend quod omnes ariat conſiderantes quod omnes, 
&c. ſe & ſua exponere aſtringuntur pro ſalvatione. 
Alman. 12 Ed. 3. pars 2. M. 10. becauſe, boſtes 


noſtri in multitudine non modica, &c. All that have 
Kedditus, &c. were to attend. Alman. 13 Ed. 3. 

. Clu 13 
Ed. 3. M. 38. dorſ. A Writ directed Cuſtodibus 
terræ maritime. The Abbot of Ramſey lived at 


M. 1. de ſuper vidend' vill Southamp. 


Huntington, yet diſtrained for Sea-Service in 


| Norfolk. Rot. Clauſ. 13 Ed. 3. M. 14. the Coun- 


ty of Oxon an inland County, and yet com- 
manded, Cuſtad terre maritime. M. 17 Ed. 3. 


Banco Regis Rot. 15. a Superſedeas granted 
one. 17 Ed. 3. M. 24. Wages recover d of a 
Town for forty Days. Scot. 20 Ed. 3. M. 14. 


The Tryal of Jo N Hamnoex, EHM J5 


verſus Scoto!. M. 21 EI. 3. Rot. 4. Banco Regis 
quam, deteine Soldiers Pay, ergo, complaine, 
M. 31. Payment of Wages. Rot. Parl. 22 Ed. 3. 
M. 4. there the Commons were at great Charge 


for guarding the Sea, and pray Remedy, but 


not for the Right but for the Exceſs. Rot. Franc. 
21 Ed. 3. M. 24. dorſ. 22 11 Rt. pat. pars 2. 
M. 1. Rot. Franc. 22 Ed. 3. M. 5. dorſ. pro Jo- 
hanne Coke. Rot. Franc. 26 Ed. 3. M 5@& 4. 
quia eſt vulgaris opinio, and this recited, Nos con- 
ſiderantes, &c. quod omnes per juramentum, &c. and 
this was for the Sea and goes to all Inland 
Counties. And as they talk of Kings in the 
Field, Kings uſe not to go into the Field in 
Perſon. Rot. Franc. 34 Ed. 3. M. 34. pro Clero 
arriando. Rot. Clauſ. 33 Ed. 3. M. 89. dorſ. Rot. 
Clauſ. 43 Ed. 3. M. 1. de Navibus arreſtand. Rot. 
Clauſ. 43. Ed. 3. M. 14 or 13. de bominibus arrian- 
dis. Rot. Clauſ. 45 Ed. 3. M. 8. ut intelleximus. 
Rot. Parl. 46 Ed. 3. M. 20. the Commons com- 
plain of their Charge, and ſay, that the Sea 
was ſo Noble, that all the World called the 


King, the King of the Sea, Cc. they pray as 


of Grace, Cc. Rot. Franc. 47 Ed. 3. M. 20. for 
guarding of the Sea-ſhore. 50 Ed. 3. pars 1. M. 


105. 31 Ed. 3. pars 5. M. 25. the Charge is not 


put upon the People without common Con- 


ſent. The King is not to do it but for the 


grand Neceſſity and Defence of the Realm. In 


Richard the Second's Time, Rot. Clauſ. 1 Ric. 2. 


pars 1. M. 7. Scarborough. Rot. pat. 1 Ric. 2. pars 1. 
M. 12. Rot. pat. 1 Ric. 2. pars 1. M. 42. dorſ. 
Beacons. Rot. pat. 1 Ric. 2. M. 13. dorſ. Rot. 
Franc. 2 Ric. 2. M. 15. Rot. Scot. 4 Ric. 2. M. 9. 


King of Caſtile, pro compellendo bomines pro cuſfod 


maritim 7 Ric. 2. M. 9. Totus Clerus apponere ma- 
uus adjutrices, Archbiſhop of Turk. 8 Ric. 2. M. 5. 
Archers. Sip 
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The Second Day's Argument of SirEDwARD LIT TLETO N, Nut. 
His Majeſty's Soligitor-General, before all the Judges in the Ex- 
chequer. Chamber; on the Bebalf of His Majeſty, in the Great 


CASE of SHIP MoN Ex. 


May it pleaſe our Lordſhips, 28 
"THE laſt Day I left at the end of Richard the 
Second: I do not love to repeat, yet in 
regard the Records that are of weightieſt Evi- 
dence for the King to Men of Underſtanding, 
perhaps not ſo clearly underſtood by every one 
that hears them, I ſhall ſum up what hath been 


read. It hath appeared by the Records that 


have been read, that the Sea and the Land have 
been guarded by the Commons, when Danger 
did appear to the King ; If the Danger was 


great, all the Commons, no Age, no Sex, no 


Order to be ſpared, all Eccleſiaſtical Perſons 
bound to Defend. If the Danger were leſs, 
thoſe Parts neareſt unto it to defend, no Rea- 
ſon to trouble the whole Kingdom, when a 


few will ſerve the turn : Thoſe that refuſed 
were compelled by Impriſonment, ſeiſure of 


Goods and Lands. The Writs have expreſſed 
fully and ſignificantly, that no Wages ought 
to be paid by the King, that when there was 
apparent Danger, it appeareth by ſome Re- 
cords, that one Man ſhould not ſerve for ano- 


ther; Care taken by Commiſſion, that all E- 


quality ſhould be uſed in making of Contribu- 


tion, and when Complaint as 25 Ed. 1. was 


made againſt it, it was remedied ; yet it was 


not Ratione Contributions, but violent æ extorſionis. 


This conſtant Uſage of former King's, is of 


much more Authority and Weight, than ſcat- 


ter'd Judgments here and there, or judicial Pro- 
ceedings in any Court, and theſe are not want- 
ing. Notwithſtanding, 1 ſhall now proceed and 
come to the time, wherein ſo many great 
Lords did die, and ſo much noble Blood was ſpilt 
in Civil War, from Henry the Fourth, to Henry 
the Seventh, Henricus Roſas, Regna Facobus. There 
was notthen ſuch great Cauſe to look to Pre- 
paration for Sea, for the War was then in the 
Bowels of the Land, and the Sea and the Land 
makes but one Kingdom, and the Reaſons are 
the ſame for both. And for Henry the Fourth, 
when he was newly come to the Crown, it ap- 
pears Rot. Clauſ. 1 Hen. 4. pars. 1. M. 12. dorſ. 
Writs are directed to the Archbiſhops of Can- 
zterbury and York, and other Biſhops, and it re- 
Cites, that the French had prepared a great Na- 
vy which was ſeen on the Coaſts, and intended 


to invade the Kingdom; and that Abbots and 


Priors ſhould be array'd, Sine deliberatione, &c. & 
juxta ſtatum & polſeſſiunem, & o. & triand Millenis 
Centenis Rot. viagij, begins 1 Hen 4. to 11 Hen. 4. 
M. 20. De Proclamatione faciend to go againſt 


the Rebels of Wales, De arraiatione faciend in the 


ſame, and Barons aſſigned to the Cuſtody of 
the Marches called Barteljield, leſs Reaſon for 
this Place of any, for they ſay there were 
Lords Marchers to Defend it. M. 14, 23. de 
proclam' faciend', to go with the King in Perſon 
againſt Henry Percy a Rebel, 'and there was an 
array of Men by the Sea Coafts to reſiſt the 
Enemies, &c. and in the fame Roll, De bomi- 
nibus congregandu, divers other Proclamations | 
de hominibus Defenſibil. In the ſame Roll De Mili- 

tibus infra Comit Lancaſtriæ arriand, upon the 


Inſurrection of the Earl of Northumberland, to 


bring them to Pomfreit. M. 10, & 27. again to go 
to the Prince Hevry the Fifth. And in 1 Hen. 4, 
this goes to Northumberland, Derby, Lancaſter, by 
Robert Duke of... . to invade the Kingdom. 
My Lords, Noblemen, Valets, c. & omnes 
bomines difenſibiles, between 16 and 60, that was 
juxta ſtatum upon warning of two Days, which 


was in defenſione Regni noſtri to go with the King. 


M. 20 de hominibus levandis & congregandis; and 
of this Nature 4 Hen. 4. M. 11. dorſ. & 10. 
5 Hen. 4. pat. M. 28. dorſ. pars. 2. Principal Men 
joyned > > 5p to Array and Muſter all over 
England. This hath appeared by the conſtant 
Common-Law of the Kingdom. | 


Before Par!' 5 Hen. 4. 24, the Commons pray 
that the Commiſſions of Array ſhould be con- 


ſidered, and the Judges adviſed with, and a 


Commiſſion made for the future; ad arriand' & 
triand qui de Corpore ſunt habiles, & c. Fuxta ſta- 
tum & facultates, &c. & ad aſſidend & proportio- 

nand, with Power to Diſtrain. 7 Hen. 4. Cooper 
Fitz, Her. Thorney Title Protection del Subjects of 
England, not to go out of England with their King. 


This was upon the King's going to aid the Duke 


of Flanders. Report. 7. fol. 7. Calvin's Caſe, not to 
go without Wages when they were to follow the 
King. In Henry the Fiſth's time there were 
great Wars with France, but when the King 
went he took great Care that England ſhould be 
provided for. Pat. 3 Hen. 5. M. 17. dorſ. pars. 2. 
de arriatione faciend*, Care is taken that all ſhould 


be arrayed, and being arrayed, ſhould continue 


ſo arrayed. Stat. 1 Ed. 1, it provides that they 
ſhall not go out of their Counties but upon the 
ſudden coming of ſtrange Enemies; and upon 
Warning, they were not only to array them, 


but to lead them to the Sea Coaſts out of their © 


Counties, when and where it ſhould be neceſ- 
ſary, cum aliquid periculum eveniat, notwith- 
ſtanding the Statute, which is our Caſe, nay, our 

| Caſe 


| 
( 


” 


a" 


3 75 1. M. 7. dor 


; ni. 37 Hen. 6. Pat. 


pro defenſiane. And | 0 pore: 

te to Array the Iſle of Wight being Invaded 

| fuxta gradus & conditiones, & c. 39 Hen. 6. M. 9. 
1. dl. A Commiſſion 

Pork, who claimed the Crown, and it was ad- 

judged him. 37 Hen. 6. Pro em e quæd 


Was | | g L 
in che Room. In the 1 bay E {ward the Fourth, 
Kot. Pat. 1 Ed. 4. M. 8. ao 


1 EA. 4. M. 8 Southwales on the Marches. 1 EA. 
Scoc' Rich. Duke of York, Cuſtos Weſt Marthia ad 
omnes bomines defenſibiles, in Cumberland and Weſt- 
merlaud between 16 and 60, ſh 7 in def en- 


oy 


Tor. 3 Hen. J. 16. dorſ. this was upon the Threat- 
ning of the King of Cafe, to all the Coun- 


ties of England. 7 Hen. 5. Vaga Regis, divers 


Privy-Seals to all the Counties of Exgland, to 


inform the King what able Men of Ancefry 
there were, ad defenfionem nos in propris perſonis 


ſuis ad defenſionem Repni, and the return is pur de- 
fence de 25 Roalme. In the time of Hen. 6. Rar. Par. 
M. 37. dorſ. pars. 3. de Araiatione faciend. 7 Hen. 6. 
J. Rot. Pat. there is quia datum eff 
obis intelligi, for the Iſle of Wight. Rot. Par. 


 - Hen. 6. A. 5 dorſ. pars. 1. 13. Hen. 6. M. 3. dors. 
de Militibus congregandis & 4. 


| endis verſus Scot- 
land. Pat. 13 Hen. 6. pars. 1. M. 13. dorſ. Contra 
Militiam Inimicorum, a full Command to array 


all, and to bring them 2d Cofteram Maris and 


other Places, & juxta gradus ſuos. 14 Hen. 6. 
pars. 1. M. 20. 21 Hen. 6. M. 40. dors. Rot. Pat. 
28 Hen. 6. M. 11. dors. Rot. Pat. 29 Hen. 6. pars. 


TM . Rot. Pat. 37 Hen. 6. M. 6. pars. 1. 


dorſ. all Arrays: A Book-Cafe 28 Hen. 6. 11. b. 


pl! 22. Divers of the Clergy had Churches to be 
- freed from the payment of Tenths for the De- 


fence of the Kingdom, and the Clergy did 
grant ii s, in the Pound without Act of Parlia- 


ment, and this ſent by Mirtimus into the Ex- 
cbecquer. P. 26 Hen. 6. Rot. 10. & Trin. 11. for 


levying of Money upon Sgiri Facias. 36 Hem; 6. 


. 2. dorſ. Regis t. pars. Array in the Ile of Thaner, 
and compel them n Pro defenſione Reg- 
1 6. dorſ. A Writ to ma- 8 

ny Counties, becauſe of the great Hurt done 
to the People by the Sea Coaſts, and the great 
Preparation to do more Hurt, chereupon Com- 


mand to Train and Array all Parts of Englazd, 
And the 39 Hen. 6. Pat. De poteſt a- 


to Edward Duke of 


perſon ft iniquitatis diſſentientes, &c. therefore 
52 Command pro ſecuritate per ſanæ noftre G po- 


puli noſtri ad in vaandum omnes bomines defenſibi- 
5 1 to deſtroy them. Pat. M. 9. dors. 4 
Stamford ad cuſtodiend. M. 1 


1 de wills de 
I dr, a, Commiſſion 
and Command given to Eduard Duke of York, 


Ed. 4. which gave Power to raiſe Men and Mo- 


ney atiBriffol, Hyreford, and other Places which 


Cancelled, and other Commiſſions given 
. for 7 8 Mommy 
the Sixth's Power, Congregare all the People. 


* 


aint Percy Earl of 


85550 Mirchiarum, & G., ag 


Mort bumberland. Rot. Scoc. 10 Ed. 4, thee are 
Cufodis generales verſ. Scoc., for Array ing all Men 


as there ſhould” be Cauſe... Pat. 3 Ed. 4. M. 1 


3 
. 
bo 


 dorſ. continue parati ad. defenſſonem 8 neftre 
85 23, a Bod 
ject hath Power to make à Bull ark in another 
Man's Ground; the Ring 
over all the Kingdom, as any 
to make Defence. 9 Ed. 4. P 1. Aw 
10 Ed.. Pat. M. 13. Arrays in ſaFvationem Regni, ' 


Regni. 8 Ed. 4. fol. 23. 4 Book-Cale, a Sub- 
hath-as much Power 


1 


ILT be Tal of Jonn HAMRBD EN, Eſq, 
Cafe is much ftronger; And 3 Hen. 6, is Verba- f 
tim with the other. 6 Hen. 5. Pat. M. 8. dorſ. pars 


. 
* 
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when he was like to loſe his Kingdom. A 
Commiſſion to raiſe Power againft his great 
Adverſary and Rebel Henry the Sixth, who did 
lately enjoy the Crown by Uſurpation. 22 Ed. 4. 
Rot. Pat. pars. 1. M. 2. pro Conduckoribus & Waff a- 
toribus . and at the Subjects Charge. 


Pat. 1 Rich. 3. pars. 1. dorſ. againſt the Duke of 
Buckingbam qubcunq Comitat, and this ſuxta ſta- 


tum & facultates. In Henry the Seventh's time. 
Henry the Seventh was a wiſe Prince, his Ma- 
jeſty's Progenitor, as well as his Predeceſſor, he 


ef ftaid not till he ſaw the Tops of the Ships, or 


the Drums beat; he provided for the Safety of 


the Kingdom betimes, when the War was de- 


nounced between Charles King of France, and 
the King of the Romans, though he was allied 
to both, he prepared to Defend his Kingdom. 
Rot. Pat. 1 Hen.7. dorſ. a Command to the She- 
riffs to make Proclamation throughout all Eng- 
land ; that becauſe we are informed of the War 
between Charles King of France, and the King 
of the Romans, and great hurt may happen to 
this. Realm, and the Subjects thereof; Com- 
manding all Subjects to keep Watch and Ward 
upon the Sea Coaſts, and all Beacons to be 


made ready to be ſet on Fire, as in old Times, 


and this after Tonnage and Poundage was gran- 
ted to him for Safety ; and I am ſure there are 
greater Wars about us now, than there were at 


that time. Rot. Pat. 7 Hen. 7. Intus de poteſt ate com- 


miſſa to the Earl of Surrey to ga to Conquer 


France. 7 Hen. 7. Cap. 1. 4 Statute in Print. 


ard Fix- Hugb and others, to keep all in Array 


for Defence againſt Scotland, which intend to 


Invade the Realm, at informamur. Stat. 1 * I 
Cap. 16. every Subject is bound by his Allegi- 
ance, to aſſiſt when need requires In the time 
of Hen 8. Rot. Pat. 4 Hen. 8. a Proclamation to 
the Maritime Counties to be in a Readineſs, 
conſidering the French King had in Readineſs a 
great Navy to enter this Kingdom the next 
Month enſuing, Cc. and certain Captains de- 
puted to lead dim and they were all to be in 
a Readineſs at an Hour's Warning upon their 
Allegiance. Rl. Par. 4. Hen. 8. the ſame Com- 
miſnion to Bourchiers, &c, in Latin, 14th of Hen. 
the Eeighth, which is not in this Roll, but a 
Book of Proclamations ; for before Edward the 
Fourth's time, all between ſixteen and ſixty, 


were to be ready at an Hour's warning. 15 Hen. 8. 
the Inhabitants of Stamford, Nottingbam and 


Salop, Cc. to attend the Earl of Surrey upon an 
 Hour's warning. 30 Hen. 8. Pallace treaſur omnes 

-bumines ad arma to be ready ad ſerviend' nobis in 
Seotland, as need ſhall be. Star. 35 Hen. 8. cap. 13. 
Remiffion of Loans reciting. and conſidering, 
3 Duty. & bonor del People, to aſſiſt their King in 
| Jody, Gogds, Lands and Subſtance in his Wars, 
and there it was only for offenſive. Wars. Rot. Pat. 
36 Hev. 8. pars 2. 37 Hen. 8. in Mr. Moyles Book. 
4, &. Fat ih & Mr. Commiſſions o Array to 


5. P a | 0 
go to all Gentlemen, but now but one Lieu- 


-tetant.of a County; and that Power which 


the Lieutenant now. hath in England, was the 
ime. with the ne. Commiſſions of Array 
in Subflance, for that it is no new Thing. 
Theſe are in n and Common- 
Law in Queen Mary and Queen Elizabeth's 
time; and they did not go by che legal Array, 
| „ nt 


Hen. 7. Rot. Pat, pers. . a Command to Rickl- 
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Phil. & Marie 1557. Council-Board. Calais was 
| beſieged on the ſuddain, the Enemy making 
Pretence of going into the Low-Countries 
there went preſently a Command to the Lor 
Warden of the Cinque Ports 5 Fan. to make Procla- 
mation in Kent, that all, from 16 to 60, ſhould re- 


pair to Dover to ſave Calais, upon pain of Death; 


8th of Feb. 1557. Letter of Thanks given to 
Sir Fobn Elgcombe for diligently Muſtering 1000 
Men. 19 Sep. 1558, Northumberland ſerved without 
Wages. 1 Sept. To continue Watch; 8 April 


1558, Whittypoole for not finding Demylance, is 


called to the Council- Table. Theſe are to 
ſhew what Proceedings there have been, in for- 
mer times. Rot. Par. 7 Elix. part. 5. A Commil- 
ſion to Muſter all Men mpg! Scotland. 11 Elix. 
Rot. Pat. though not on Record, yet in a Book 
in the Crown-Offce in the Chancery with Mr. Wil- 
lis. A Commiſſion to Array Men, and to pro- 
vide all Things neceſſary, prout Neceſſitas, &c. 
and to inform themſelves what Armour they 
had, and this to be done for our better Service ; 


but with thoſe Commiſſions there went Inftru- 
ions, amongſt which obſerve this one; We 
require you to conſider how neceſſary this Ser- 


vice committed to you is at this time, for the 
Benefit and Safety of our Realm, wherein we 
think the more Earneſtneſs is the more Re- 
quiſite, becauſe of our Subjects long con- 
tinuance in Peace, and the notorious being in 


Arms of cur Neighbours about our Realm. 


If theſe Times be not worſe, I leave it to any 
indifferent Man's Conſideration. 27 Eliz. Wat- 
ſon Roll. A Warrant to the Lord Chancellor 
to make Lieutenants and Deputy-Lientenants, 
which are the old Commiſſioners of Array, 
turned into Evgliſh. And in 1588, when that 


great Armada came, all the Realm was in 


Arms, and at the Subjects Charge. 31 Eliz. 
cap. 14, 15. the Subjects granted a Subſidy, in 
Conſideration of the Cueen's Charge. And 
the Subjects were then at great Charge, both 
for Land and Sea, and ſhe took it by the Power 
of her Council- Table. 
Was deſired to find ten Ships, and of them- 
ſelves they deſired to find twenty; this was the 
Affection of thoſe Times, they did not diſpute 
but were ready to obey. 28 of April 1558, a 
Letter to Sir Robert Wingfield, whereas divers 


Towns in Suffolk were charged to ſet out a 


Ship, and that divers were poor and could not, 
a Command that the Richer ſhould do it. A 
Letter to the Earl of Huntington, that Tor- ſhould 
contribute to a Ship charged on Hull, A Let- 
ter to other Towns to contribute to Colche- 
ſter, they refuſed yet were compelled to do it 
for Advancement of ſo neceſſary a Service. 
The Ciergy, in 88, joined, and the Arch- 
biſhop was Captain, And there were Letters 


for demoliſhing of Suburbs. Statute 3 Fac. 


cap.6, where the Charge of the People in Queen 
Elizabeth's Time was remember'd, London was 

charged, and Foreigners and Scrangers were 
charged alſo to contribute, for that the Charge 
was common. In 1588, 3000], Conduct Mo- 
ney levied for the Earl of Batb; they did not 


ſtay here till the Tops of che Ships were ſeen, 


but they made Preparation in87. In 1599, great 
Troops were aſſembled at Lenden, for Defence 


The City of Londen 
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but by the Power ofthe Council- Board. 3, & 4. 


of the Queen, when the Tumult was about the 
Earl of Eſſex, and in 1598, the Charge being 
common the Charge ought to be born in com- 
mon: Nay, the Inns of Court were charged, 
with Arms, upon the apprehending the Ear ol 
Eſſex, a letter went to the Benchers of the In- 
ner- Temple, for that Purpoſe, and all the 
Gentlemen found Arms. Amongſt theſe Letters 
great Levies of Horſe and Foot at the Countries 
Charge. And where ſhe would not have their 
Perſons, ſhe had their Purſes and Power to ex- 


tend accordingly. 1595, Amongſt the Papers 


of the Lord Nottingham, the People ſent forth a 
Ship at their Charge, we have the Letter only 
to ſhew they did it, and how much each Man 
did contribute. In King James's Time there was 
not much, the Times were not only peaceable 
but pacificons, his Motto was Beati Pacifici. 10th 
of July 2 Car. A Proclamation iſſued, that all 
People, ſhould make ſpeedy repair to ſeveral 
Places, and ſhould continue during the Danger. 
And for a binding Authority, Car. 12. the 
Reſolution of all the Judges under theic Hands, 
and inrolled in every Court at Weſtminſter; a 
Man ſhould have thought that that ſhould have 
given Satisfaction, it would have done ſo in 
former Times. And truly, that rhe King hath. 


done nothing more, but what the Kings of this 


Realm have done before, is moſt apparent to 
all thoſe who willl read our Law-Books. How 
often have the Judges been aſſembled by the 
King's Command, both in the outward and in- 
ward Star-Chamber. and there asked Queſtions? 
2 Ric. 3. fo. 10. 8 Hen. 8. 190, b. 101. the King 
was there, and reaſoned there. Is this a new 
Thing for Judges to deliver their Opinions? 
but his Majeſty hath been pleaſed likewiſe to 
give way, that it might be brought to a pub- 
lick Debate in a judicial Way; he hopes there 
are very few that oppoſe it, do it out of any 
averſneſs from the publick Service, but to ſa- 
tisfie themſelves, and ſo to ſubmic. . 
To anſwer Mr. St. John's Argument, before 
I come to anſwer in Particular to what was ob- 
jected by this Learned Gentleman, who hath 
taken a great deal of Pains, and made as much 
uſe of it as was poſſible for a Cauſe of this Na- 
ture to bear; I ſhall in the firſt place give a ge- 
neral Anſwer. FFV 


I ay, that the Teftimony by Records given 


on the other ſide, whereof many are vouched, 
which I am glad to hear of; and that Men 
look into a Buſineſs of this Nature. To make 


ſuch a Search is for the Honour of the King, 


that there is according to Law the freeſt Acceſs 
to the Records, that ever was in 
England; and that great * Lord, doth 1 
know that the King commanded witibh 
his own Mouth, that free Acceſs ſhould be to the 
Records in this Buſineſs ; and I appeal to the 
Officers that keep the Records, whether I did 
not only deliver that Command from the King 
unto them, but deſired them my ſelf to ſhew to 
the other Party whatever I hae. 


1 ſay, theſe Records fake them at the beft, 
they are not of fuch Weight in Point of Right, 


as the other are which are forthe King; for 
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I mall anſwer particularly to all the Records 
that have been cited; it doth much concern 
the King, that this Argument be anſwered 
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if a King ſhall voluntarily, and in eaſe of his 


Subjects, or eſpecial Grace do any thing, yet 
I conceive that is not of ſuch Weight, as when 


he produces a conſtant uſe of compulſive Power 
from the Crown, and obey'd by the People; 


for if any of che Kings have ſpoken in Gentle 
Language, as King Fob» when he was de- 
poſed from his Crown; I conceive that will 
3 ſo much as gentle Words uſed in the 


fully. 


The firſt Thing that was ſaid, was, that to 
ſeize Goods without Suit or Cauſe, is void in 
Law; but this was not uſed as an Argument, 

but an Introduction. But in the next Place, he 


comes to a high Objection, that in his Majeſty 


there is voluntas imerna, and externa; his in ward 
Will which he doth declare in his Chamber, 
and his legal Will, and withal, that the King 
cannot Judge himſelf. 2 Rich. 2. fo. 10, 11. 
which was grounded upon that Book Caſe. 

The King cannot Judge in his own Perſon, 


but hath left it to your Lordſhips, that are ſworn 
to do equal Juſtice between him and his Peo- 
ple; but to ſay, that the King cannot Judge 


himſelf, I queſtion. Can that be wanting in the 
Fountain, that iſſues in the Stream, that I ut- 
terly deny. Is it not ſaid, Coram Rege in the 


Kings: Bench, and in the Sta, Chamber, Coram 
Conciliis noſtris, this is a new Doctrine, and ſhall 
not the King Judge. Did not Ed. 4. fic in Per- 
ſon in the King - Bench in a trial of Rape, and 


that famous Juſtice Popbam ſat at the King's 


Feet, and other Judges at the King's Side, and 
therefore called Juſticiatii à latere Regis. Sure 
he forgot King James, who'adjudged two Ca- 
| ſes, that of Bellingham's and Sir Tho. Lake's Caſe. 


The Book doth no way warrant his Inference, 


the Book doth not ſay the King ſhall not Judge, 
but ſaith, that if a Man be Convicted before 


the Judges, the King ſhall not ſet the Fine, be- 
cauſe he heareth not the Caſe. This no way 


concerns our Caſe. 


We That no Law can be changed but by Act of 


the ſuddain 


ſhould have the ordering of War 25. a Genera- 


lifimo over his Subjects and Vaſſals; all the 


Generals have their Power from him. 
Oh! but the King hath Proviſion for War. 


This is but a cunning Inſinuation, to make 


2 Survey of the King's Revenue, and to Inſi- 
nuate with the People; and he begins with 


Knight's- Service, Tenures, and theſe in dange- 


. . rous Places, as Dover, Durham, Cheſter. 35 Hen. 6. 

; have his 
Wards Lands to breed them up, but to main- 
tain the Wars in the mean time; and that 
Kxnight's-Service 37 Hen. 6. were inftituted for 
4% 


Britt. that the King ſhould not only 


ordinary Defence as Horſemen : And becauſe 


the Kings of England, out of their Care to have 
Men trained up, had Horſemen to follow them, 


that therefore they ſhall have no Aid when the 


Kingdom is in Danger, is a ſtrapge Inference; 
ſhall we have no Footmen, no Archers, no 


Slingers to be uſed in War, no Guard at Sea, 
becauſe he hath ſome Tenures of Horſe-men ? 
this doth not diſcharge the Subject; this is but 
for forty * e was Inſtituted to Suppreſs 

Incurſion from Scotland. 19 Rich. 2. 
Guard. 165. pl Tenure they do xeftrain; parti- 


cularly Eſcuage and Knight's-Service to Scor- 
land and Wales. 22 E4. 1. for wo afterwards 


diſcharged, hut not for Mr. St. Fobn's Reaſon. 


Rot. Clauſ. 5 Ed. 2. M. 27. theſe were diſcharg- 
ed of Eſcuage, becauſe the King was not there 
in Perſon, and becauſe it was Extraordinary. 
Rot. Scoe.. 5 Ed. 1. M. 27. that Record doth-ſhew 


the Kings of England did conceive that they 


were ſome what leſs than Enemies that refuſed | 
it ; for for eign Service I never meant to Ob- : 


7" 


' Then he ſaith, that Eſcuage is to be aſſeſſed 


in Parliament, though for the. Defence of the 
—A o E 


ſhew when Eſcuage was not by Parliament, for 


it wasJby another Reaſon. It was altered by an 
Act of Parliament 17 Fobannis Statute de Rum 
vey- Mead, Nullum Scatagium, for it was not ſo 


fore. 


If chat were the proper Queſtion „I could 
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Parliament, as a Naturalization, and a Legiti- Alſo it concerneth the Subject as well as the ft 
mation; nay, no Writ of Error but in Parlia- King. 9 Her. 3. cap. 37. The true Reaſon. of 


ment, till by the Statute of 27 Eliz. and that aſſeſſing in Parliament is this, other Men were 


7 
6 


the Parliament is Curia Regis, and cited 34 Hen. 
8th Crompton s Juriſdiction ; the King is at no 
time in fuch State-Royal as in Parliament: All 


that was made out of this, was, that this was 
a change of the Law, wiz. the Writ for Ship- 


- 


We believe it is fo far from being a Change 
of the Law, as that it was the Cuſtom of all 
Ages in former times. Now he ſays the Par- 
liament is the higheſt Court, and the King is 
there at higheſt both for Magnificence and 


to have Eſcuage as well as the King; now it is 
true that Rule, No Man ſhall be Judge in his 


own Caſe, but therefore not the King, that holds 
no Proportion. And Kings are ſaid to do no 


. Wrong, the true Reaſon why it was aſſeſſed in 5 
Parliament, was, becauſe the Lords would take 
| roo much. This b from the Buſineſs, I paß 


Over. For TY Sh 


* 


| Then he alledged, that the King is in adu- 


al Poſſeſſion of the Wards. 


Power; but yet out of the Parliament, the 
EKing eis King of England. It doth not follow, 
that becauſe he may do it in Parliament, that 


+ That they ſhould. go towards the Mainte- I 
nance of the War, he cannot ſhew any Auto- 
rity worth the valuing, neither Bram nor Brit - 


therefore he can do it no where elſe ; and it is 


to prove a Compariſon, to. ay, that che King 


* 


4 


ton hath any ſuch Thing; for 35 Hen. 6. the 


Words are pur ccoj & r. The Argument will be but iS 


thus, 


3 
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thus; becauſe the King out of his eſpecial Care, 
cout of his own Land, provided ſome Tenures 

for that Purpoſe, therefore he ſhall have nothing 
from the Subject. The King did never give, 
nor could give other Men's Lands for thoſe 
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King was the moſt excellent-Perſoh both at 
Sea and Land; therefore the Royal Fiſh at Ses, 


and the Gold and Silver-Mines at Land, were 
given to him, becauſe be was able to give a 
Stamp on Money. And fo'2. Rich 2, they of - 


Tenures; for it is moſt apparent, the Normans London pray d, that the King Would not put them 
came not in by Conqueſt. William was no Con- to Charge, but live on his own, and fo youFỹt 
queror, for after he came in, Men did recover Authority vaniſheth into Smax. 
the Lands which were their Anceftors'; tage 
was the Wiſdom : When Henry the Fourth "took __ The King muſt live forſooth of his ordinary - 
the Grown by Conqueſt, when he would have Revenues. , 3 Rich. 2. which expreſſeth, that 
alter'd the Laws; No, take our Laws, and take the King at that time would do ſo; that the 
our Lives. This is an Argument no way con- King by Advice for Salvation of the Kingdom, 
| ducing to the Purpoſe, becauſe he hath ſome would uſe theſe boon oh vs unto him; th 
Horſe by Tenure, therefore neither Foot, nor indeed was a reaſonable Thing for that time, 
Proviſfon for Sea-fight, nor Trained- Bands, be- but muſt it be now turned for a Neceſſity. 
cauſe Proviſion is made by Tenure. This is 7 5 
contrary to all Reaſon and Experience, what 
Obligation hath the Soakman and the Plow- ment be about the King; then they Petition 
man's Tenures, what do they pay to defend that he would live upon the Revenues of tbe 
them, no Conſideration for it; theſe are rather Crown, and that all Wardſhips, Releaſes, Mar- 
Inſinuations than Arguments. ttiages, &c. ſhould be for the Defence, * 


hen it was ſaid, there were like Tenures The King is very willing to do and ordain in 
| for Sea, and cited two or three; one to hold this Caſe, as by the Lords of his Realm may 
the King's Head at Sea, and ſome ſuch like, as be thought beſt for his Honour and Profit; this 
jf two or three Tenures were like to defend the is not a granting of the Thing, but a referring it 

Sea. ä TTWTWTꝙo his Lords, at beſt it is but a temporary De- 
| 5 Y CR ſire. J ——— 

i was alſo ſaid that the Ch Parr, bee. Eo dp oe eg 
they have many Priviledges allowed them for But oh! he hath the old Cuftoms, and Pet- 
that Purpoſe, 13 Ed. 3. Par Roll. 1 1. ty-Cuſtoms, Tonnage and Poundage, of the 
: e Loe gality of taking of it he will not ſpeak. If the 
Is the Cinque Ports Service a competent Provi- King doth impoſe it on the Merchants, he need- 
ſion to defend a Kingdom againft Hoſtility? I eth not to take it of his other Subjects. Duties 


* 


I know no Reaſon but the whole Body ſhould de- to the King in this Year, came to 300000 ]. 5 4 


fend it ſelf. 13 Ed. 3. M.9. it appears expreſly, and that Tonnage and Poundage was granted 
that the Commons made Defence at their on for ordinary and extraordinary Defence 3 Ric. 2. 
Charge. No Man can be diſcharged of keeping 5 Ric. 2. 1 Mar. granted on Condition, that by - 
a Thing, that he did not keep; ſo becauſe the the Statute of Winchefter, thef were bound to 
Subject is ſaid to be diſcharged, an Argument have Arms, and no ſuch Statute for the Sea. 
that he was charged ; that of the Cinque Ports 

is not for the Defence of the Kingdom, but for 


| I ſhall anſwer all this, but for Tonnage and 
Entercourſe of Merchants, not Quando Salus Regni 


Poundage, I ſhall refer it for a particular Place. 
They ſay, the Courts of Juſtice are maintained 
„ hs 3] . | by the King, the King hath a Profit thereby, 
Then they Object, that Tenures im ancient but the Maintenance of them cometh out of the 
Demeſn were Talliable without Conſent, and Subjects Purſe; and the Firſt-Fruits were . for 
N Ie for the King's Proviſions in their 
Houſe. | F 8 


periclitabatur. 


ö aauſe the King is Lord of the Engliſh Sea, be 
No Reaſon that fhould excuſe them from the | . 
General Service; for though it be true, that command the Body nor Purſe of his Subjects 


the Defence of the Faith, that no Hereſie 5 2 
ſhould creep into the Church. Therefore, be. 


muſt defend it at his own Charge, and not © 


the King's Houſe imploys ſuch Tenents, yet towards it, a pretty Argument; he ſaith, the * Fg $ 
the Kingdom muſt be ſupported by them, and King hath the old Cuſtoms, which are the ak 


the reſt of the Subjects together. 


| TY ty Cuſtoms, and that theſe, muſt go for the 
Then he did Object, there was another way Defence of the Sea. See a Judgment in the 


cient Inheritance of the Crown, and ſo for et-: 


of Supply of extraordinary Means, as Mines in Excbecquer, in Edward the Firſt's time; ſearch. ; = 85 


other Men's Lands, and here remembred. M. into the Fine Roll 3 Ed. 1, and fee for what 
3 Rich, 2. Prerog ative Comm, difference taken Cauſes theſe Old Cuſtoms were. It was never 
— annual and caſual Revenues for De- 


1 ; 44.44 the Statute of #inchefer, 13 Ed: x. doth enjoin” 
Then he Objected, Ry. Par!” 6 Rich. 2. 11, keeping of Arms, and thereupon all Defence - 
42, that my ng you live -_ r. no comes, o_ Statute Was 8 
venues, and that the Mines, &. 1d. r Mary, and ſet a foot by King Fame and agg 
the Defence of the Kingdom. | Fin Les Jome, and'ogain 


hh | | many Records for Land-Service before. - 
Onſlow: who argued the Caſe, ſaid, that the long ore, 


* : 


ſaid till he ſpake it, the old Cuſtoms or leſſee - 5 
were for this Purpoſe. And for his ſaying that 
by him repealed, I ſhall ſhe w before the 13 ET 1 98 bl 
for that. Statute doth only ſer a Form of Am 
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and is not the Beginning of Arms. So for the Ob- 


jection of the King's Revenues be it more or lels. 


Now I ſhall come to Tonnage and Poundage, 
the darling Argument, which I affirm was ne- 
ver given nor taken, of itſelf ſimply, on extra- 
ordinary Defence, I have ſeen all the Grants 
of it; it may be When there have been Wars 
abroad, and then the Subjects in Parliament 
have given Tonnage and Poundage with 
Tenths and Fifteenths, they have been all 
ſaid to have been for the Defence. Tonnage 
and Poundage hath been given and taken 
merely for an Intercourſe of Merchants; and 
in that Senſe the King ſaid we do and muſt 
purſue thoſe Ends for which it was granted to 
the Crown; I ſhall make that appear by Reaſon, 


and out of the Grants themſelves and other Au- 


„ TT 2 
I Tonnage and Poundage were merely for 
the Defence of the Sea, how was the Ring- 
dom to be defended before in the Time of the 
Saxons ? At the firſt it was 6 d. a Year, then 
to25. and 3 . for Tonnage. and Poundage ; 
then 3 . upon a Tun of Wine, and 8 d. a Pack 
on Merchandize, that was all for Tonnage and 
Poundage, the reſt was for old Cuſtoms : If 
this was for extraordinary, how was the King- 
dom defended when this was given for half a 
dom, that is, with Relation to the Intercour 

of Merchandize ; the Recital, 1 Fac. ſaich ic 
| hath been taken Time out of Mind. Hath 
Tonnage and Poundage been given Time out 
of Mind? then it was before Richard the Firſt's 
Time: Hen. VI. he had it for Life, the Statute 


Year ; Truth, it was for Defence of the King: 
S 


doth expreſs it as plain as may be; Time out of 


Mind is beyond the Memory of any Man liv- 
ing. The very Interpretation of the Statute 
explains it to be for the Safety of the Sea and 


Intercourſe of Merchants. In all Ages before 


the granting of Tonnage and Poundage the 


* 


Aids than this by their own Power. Ordinary 
Charge for an ordinary Defence. 


I could have given a Legal Anſwer, that ir 


was not given unto the King; no Act of Par- 
liament for it. 5 N ED. 


_ Yea, but it is taken de falle. Shew your In- 


ſtruments then by which it was taken, that had 


* 


deen a general Anſwer. 


But I ſhall carry the King's Honour along 
with his Power and Practice: Rot. Franc. 2 Rich. 
2..7 Hen. 4. M. 23. Rot. 11. Tonnage and Poun- 


dage granted to Merchants to guard 9 7 Sea 
ſhew- 


for Intercourſe of Merchandize, hic 


eth plainly. it was for that Purpoſe. To put it 


without all manner of Queſtiop, 6 Ric. 2. M.8. 
Franc. Roll. pars. 2. Merchants and Mariners had 
Cuſtodla maris, and the King granted them 6 d. 


a Pound; doth any Man think that he would 


truſt the Safety-of his Kingdom with Mer- . 


chants and Mariners? It was merely for the 
Guard of the Sea for Merchandize, expreſs Ex- 
ception in the very Grant, that they ſhould nor 


0 
* 


Kings, upon a general Defence, have had other 
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be bound by this to help apainſt Invaſion of E- 
nemies, unleſs a Royal Power come, regali po- 
teſtate excepta ; therefore. this was no extraor- 
dinary Service. 7 Hen. 4. Reit. Park, is in the 
ſame Manner. And in the Cloſe. Roll, that the 
Cuſtodes maris ſhould put there a lawful Pow- 
er for the Safeguard of the Sea againft the 
Enemies of the King except a Royal Power, 
then Notice to the King, ſo it muſt be under. 


ſtood merely for Intercourſe of Merchants. I 


can ſhew you a Book-Caſe for this, 9 Hen. 6. 
12. Quer. Caſe Title Cuſtom, Bratt. 26. he faith, 


That Aids and Subſidies are granted to the 
King, to the Intent that the King, by his Ad- 


miral ſhould guard the Sea, to the End that 
Merchandize may paſs and repaſs; not; a Word 
of the Defence of the Kingdom, and in Anno 11. 
the King was at great Charge with his Navy; 
caſt up the Accounts of the Sea- Duties, and 
then it will appear there is not left to him a 


Penny for the Defence of the Sea. Impoſitions 


and Prizage of Wine was to furniſh his Houſe, 


and not for Defence of the Sea. Not only up- 
on this but there was an ancient Writer that 


wrote the Doctor and Student, whoſe Name was 
St. Fermine, who wrote in Henry the Eighth's 
Time, he tells you, ib. 2. cap. 1 5. fo. 153. The 


King out of the old Cuſtoms of the Realm as 
Lord of the narrow Seas is bound twice in the 


Year to ſcower the Seas, but not againſt all 


outward Enemies, but only to put away Pi- 
rates and Petty-Robbers. Hiſtory of Tonnage 
and Poundage, 25 Ed. 3. Parl. Roll. M. 11. the 
Commons did pray, that 6 d. of the 25. a Sack 


of Wool, and of a Tun of Wine granted, that 


the Merchants might have ſafe Conduct over 
the Sea, if it would pleaſe the King, the Mer- 


chants for that would make their owne Conduct. 
All the Rolls go in that Manner. 3 Ric. 2. 2 Hen. 


4 and they cannot ſhew that Tonnage and 


oundage was. ever granted for extraordinary 
Defence, unleſs for ſome great Defence, 


Next he alledged that Sea-Duties were born 
by every Man in the Kingdom, and that /ecun- 

dum ſtatum. 22 Ed. 3. M. 4. Parl. Roll. which 
ſays it was in Charge of the People, & nemy des 


Merchants. © 


Al Men muſt bear roportionabl their Share 


in the Charge of Defence, what Conſequence 
is this? becauſe the firſt or ſecond Year out of 


the Subjects Purſe for their Commodities,there- 
fore their Lands ſhall be diſcharged in Caſes of 
extraordinary Defence. © 


* 


liament. 


By a May be a Man may anſwer any Argu- 


ment, but a may be will never anſwer a Bill. 
23 Ed. 1. Ri. 3 dorſ. the Writs: were in October, 
the Parliament at St. Martin's. in Winter. In 
that to the Archbiſhop of Canterbury, the King 
doth but a little Compliment with che Clergy, 
and telleth them he knoweth what Dangers. 
* abroad; the Buſineſs of Shipping was 
done before the Parliament, ſo the Parliament 
might conſider of it after wards; that it was done 


+ 


Oh! ſay they but this mo be done by Par- 


afore appears, this Parliament was not held at 
the Day, but the King doth proroghe it till after 
St. V 4 Day, go wn A 152 

ring his Shippi o they came Aa 
oe Jah it SE Fond to Sea before, for the 

rit of Summons was the 1ſt of October, the Day 
of Meeting after St. Martins; that to the 
Archbiſhop was the 31ſt of September ; the Ship- 
Writs Aug. 28, and Sept. h ; then the reſt, the 
3d and 6th of Ofober ; but all long before the 
Meeting of the Parliament, and fo all ground- 
ed upon [it may be.] And to ſay that the King, 
becauſe he did a thing voluntarily, therefore 
he muſt be neceſſitated to it, I know not what 


Argument it is. Henry VII. indeed did bring 


things to Parliament for the Advancement of 
his own Ends ; did Queen Elizabeth ſend any 
of her Commands out of Parliament ? and yet 
the Subjects gave her Subſidies. 5 


24 Ed. 1. Summons there for the Clergy to 


come if the Truce did not hold with France. | 


I think it not fit at all times, when it ſtand- 


eth upon Intelligence, to commuicate it to the 
whole people. 26 Aug. ſummons to Parliament 
divers in February and April before, no Mone 

granted in theſe Parliaments, therefore to tel 
us it might be by Parliament is a poor Argu- 


| Walfnghbam ſaith, Allegiance bindeth the King 
= — as well as it doth the Subject 85 


Tribute. 


The Subject bath a double Protection from 
Injury and wrong in Times of Peace by his 
Laws, and in Times of War by his Power: Muſt 


his be done by the King's ſingle Perſon? No, 
i per be Nous by the Bodies of his Subjects at 


their Charges. Indeed it is fit that particular 
Soldiers ſnould be paid. e Un 


| Oh! but they tell us, that Forr;ſeve Chief Ju. 

ſtice of the King's Bench, to ſhew the Law of 
England to be better than the Law of France, 
faith, that nothing ould be taken from the 
Subjects but by Parliament. 


That is in the ordinary Way; doth he ſay, 


that no Man ſhall contribute to defend himſelf 


in imminent Danger? Ne verbum quidem. 27 Ed. 


1. . „. Pat. there the King faith, he did not 
W Manors, or Caſtles with it, but 


did it to defend the whole Realm; no more 


doth our King, but only to defend himſelf and 


the Kingdom. 


In 33 E4. 1. Rot. 10. It is od jected that a 
Clerk ſued for his Satary and had it allowed him: 
And the King ſupports his Courts by the Fines.” 


But they came from the Subject. And may 
not the King give a Salary when he pleaſeth? 

14 Ed. 3. cap. 1. and this were preſt to prove, 
as ho granted in Parliament, for De- 
fence; ſhould not be brought into Example. 


Theſe were not to be ſpent forthe Safeguard 


of Exland, but Storlond and France, and ſo it 
comes not to our Caſe, 994 4 


greater Charge than their Service required, von 


True if Tenents by Knights Service at that 
Time, did do greater Service than they were 
bound in Time of Danger, it is but reaſon that 
it mould not be drawn to be yearly to make 


= 


their" Tenures higher. | | | 


" Plowden, fo. 315. Wiſeman's Caſe. A Covenant 
to ftand ſeized to the Uſe of the Queen; in 
Conſideration ſhe is Head of the Common- 
wealth, held no good Conſideration to taiſe 
an Uſe, becauſe there wanteth quid pro quo, 


and the King, ex officio, is bound to do that. 


Under my Lord Cotes Favour it wus not 
in the Caſe. The Caſe was upon divets good 
Confiderations, and he put this in by Way of 
Admittance. I can ſhew when this was decla. 
red to be no La W-. e EF ode No, 


Next they alledge the King is in poſſeſion N 


of the Service of the Cinque Ports, and of Ton- 


nage and Poundage, and this appears not to be 


. expended ; and of other Duties for the Defence 


of the Sea, and Lex non facit altem. 


Tempus belli, I reſerve for another place, for 


* 


that is one of the three things conſiderable in 


this Argument. That Learned Gentleman, 
Mr. St. Fobns, did confeſs (that as Neceflity 
requires) when the Safety of the Kingdom is 
in Danger, the Subject is bound. If it were 
material to make it appear whether any thing 
were ſpent or not, it ſhould have been pleaded 
at the Exchecquer, if he would have taken any 
Advantage upon it. $4001" 


But admitting they had been all expended, 
yet the Property of the Subjects Goods, ſaith 
he, cannot be altered out of Parliament be. 
did agree the Kingdom muſt be defended, and 
did yield, that for the Manner of it, it did not 
belong to the People, 6 Ric. II. 2 Ed. I. Men 
and Money belong to the Wars ; the Commons 
did acknowledge it belonged to the King for 
ordering in all Times, the Caution of former 
Ages was to demand it in Parliament. 


We ſhall ſhew in all Ages, the King did it with. 
our Parliament. This is a pretty thing thatthe 
King is to direct the War, and yer ſhall have 
neither Men nor Money without asking his Sub- 
jects leave. And for that of Property, it is a 
thing taken away in the opening of my Argu- 
ment, I cleared it, I ſhall not trouble you with 
Repetition of it, „ FORE 


Oh! but they tell us, the King hath borrow... 

ed Money to ſpend in the Wars, and promiſed 
to repay it, and that without a Salvo of his 
Right, this is an Argument they think worth 


Conſideration. 48 Hen. 3. 16. Pat. 


I know no Law that barreth the King from 
borrowing 


" 
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it not of Neceſſity that the King muſt borrow? Caſ 


| But that therefore the King 
mand Aid from his Subjects, becauſe he bor- 
_ rows of his Subjects, is no good Argument, 


ties, as in the Aids pur 
his eldeſt Son a Knight; theſe are certain, 
25 Ed. 3 3 t Ce EP WER, 


g of Money, as he hath Occaſion. Is 


notwithſtanding both ordinary and extraordi- 
nary ; muſt the King carry Millions about him? 
his  Qccaſions'may. be ſach as he muſt borrow, 


and alſo fit it is that. it. ſhould be paid again; 
doth any Man think, that if the King doth bor- 


row 10000 J. of any particular Man, he muft not 


de repaid again? 48 Her, 3.M. 15 or 16, Power 


is given to the Earl of Leicefter to reſort to t 


| City to borrow Money. Great. eaſon be 2 7 


it is che Chamber of the King. 


ſireth to borrow; fo. much of the City, and it 
ſhall be paid when the other Money cometh 


in, the end was for the Defence of the King- 


* 1 £2 K 
3 ' 


cannot com- 


| Then he ſaith, the Law delights in Certain- 
file marier, and to make 


All Defence is uncertain, till we know the 
Offence, certainly he muft be a wiſe Man that 
can doit. How ſhall a Man know how to De- 
fend, and not know what the Defence will re- 
quire ? whether ten or twenty Thouſand, and 
muſt it not be proportionable to the Offence? 
Is not this ſaſcipert majus & minus? where is 
the Argument, that becauſe Aids which were 
uncertain at Common Law, are made certain 
by Act of Parliament? therefore muſt this be 


ment e 


Oh! but the Talliage in ancient Demeſn 
and Burgage, they are certain; and Mr. Hamb- 
dien he was aſſeſſed at xx , it might have been as 
well xx J. this is uncertain, it doth reſt only in 
the King's Mercy, wy Sx 


33 Ft | "5 OT Os . 
The Writ taketh care they ſhall not aſſeſs un- 
equally : If Mr. Hambden be too high aſſeſſed, 
Mr. Hambden might call the Sheriff in queſtion ; 
but the Sheriff of Bucks is rather to be Fined 
for ſetting him at ſo low a rate as xx s. We 
know of what Houſe. Mr. Hambden is of, and 


his Eflate too; for any thing I know it might 


have been 201. well enough. 


the Parties not without Remedy if Over- 


Then they come to Authority by Juriſdiction, 
and that they that have Priviledges are not Tal- 


liable, »i/f pur grand Cauſe, and that Eſcuage muſt 
be ſet by bar ia 
liament, 17 Fobannis that ic was called Magna 


| Charta; and fo it was in Mb. Paris, and con- 
ficmed by Hen. 3. po 


lle ſpeaketh of it as a Thing of Story, and 
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ttt 3 08 do take away the occaſion of the People's talk- 
But the King's Money not coming in, he de- 


Where the 


this doth appear plainly, this was by eſpecial 


whole Kingdom was in Danger that they ſhould 
not come, was no Excuſmſe.. 


was actually then in Scotland, w 
his Horſe, and loſt two of his Ribs. 


dens of the Marches of Cumberland and Weſtmer- 


[63] 


theſe were for foreign Wars, and ſo not to our 


3 


Ob! but it was admitted every Man was to 
keep Arms. 13 Ed. 3. 11 H. 7. cap. 18, and 
whilſt they are in their own Counties, to be at 
their own Charge ; but not to be drawn out of 
their own Counties without Wages. 


| Henry the Seventh, afraid of his own Title, 
makes a Law, that no Man ſhould be queſtio- 
ned for being with the King in Arms ; this was 


ing, whether they went upon juſt Ground. 


That many Armies have been paid by the 
King. 2 El. 6. cap. 2. 28 Hen. 8. the Rebels inthe 
North the King promiſeth Satisfaction. 11 Hen. 7. 
cap. 1. the Duty of the Subject is recited in it. 
What Argument is this? we ſhew in all Ages 
King commanded his People to at- 
tend him or his Lieutenant, and you tell us that 
he paid other Armies. 19 Hen. 7. doth extend to 
Wars without the Kingdom, as well as within. 
11 Hen. 7. this laſt did expire with his Death, 


Gift by the King. 4 Eliz. Dyer 211. Expreſiy it 
did 4. extend to the Service of any other King 
5 BL 3. rp. 8, Nows conltained to find” 
Men at Arms, but thoſe that held by ſuch 
7 a 


_ "This, muſt be anderſtood. with, Relation to 
the Tenure, they were not to come upon com- 
mon Summons for Eſcuage; but when the 


{ 


Oh! 26 Ed. 1. Reygnod de Gray 2 
durſt not levy Men without Pay, 7, . 
The Marginal Note clears this, and 2, b 
ſono part of our Queſtion; and it 
appears by Walſing bam, fo. 74, 75. that the King 
ne he fell from 


In the next place they ſay, Lis 31 Ed. 1, 
there is a refuſal to go without Pay. The War- 


land writ. to the Barons, that whereas the Scots » 
laid near the Marches with a great Army, that 


the People would not march our of their Coun- 
1 G's titt.ies without Pay. F 
But to the legal Part, ſome muſt be truſted | 

with it, and who ſhould be but the Sheriff? and 


_ This is eaſily anſwered ; there were the Eat 
Marches, and the ef Marches of Scotland, ſe- 


veral Counties belonging to each? What rea- 
ſon had they to go out of their own Marches, 


unleſs they had Money for the keeping of them 
intheir abſence? Rot. Pat. 10, or 11 Ed. 2. pars. a. 


. 26. for War of Scotland. 9 Ed. 2. the ſame 


ament, which is by Act of Par- diſcharged in the County of Norfolk. 13 Ed. 3. 


A. 38. the Abbot of Remſey, becauſe he remain- 


ed in his own County diſcharged; it was no 
abſolute Diſcharge, but Dum 


intendit. 2 1 Ed. 3. 
Rot. Franc. Some are diſcharged from the Cuſto-— 


dy of the Sea, becauſe they were prompri at 


4 home; 


* 


1 


. = [ 64) The Tryal of JOHN HamnmDEN, Eſq; 
hotne ; ſome for finding Hobellers and Archers, | Sco:s, and for furniſhing of Barwick Caſtle, the i * 


and this was by reaſon of a Grant in Parlia - People are compelled to truſt him. 


| " "+ ment; ſome were diſcharged, becauſe of theie [ED WG, Sona: NGO 5 
M ſlay at Home to guard the Coaſts.” This pro- Oh! but the Priſoners taken in the War, and | Be 
veth the Right of the perſonal Service, and of Hoſtages, were at the King's Charge, 8 Ed. 3. 5 
the Contribution. 1 Allowances in the Excbecquer for it. 5 Ricb. 2. = 
® N | 1 19 cap. 11. examined in the Exchec quer. Bo 
1 | | Another Obje ien is that Ut El. 3 RR RY OR OG OR SES OE WO? % 
| Franc, that they ſhould not be kept continually The King, if he hath a Priſoner taken in the 
in Array, but ſuffer them to ſtay in their own War, he is to have his Ranſom, ſhall not the | 
Counties; but they were to go as ſoon as there King pay for his Charge? 4 Ed. 2. Rot. 12. Ro- - Bs 
was any notice of an Enemy. | . | | ger de Salvage a Scottiſh Priſoner, the King bore ü Eo 
: 15 ” wb, Tis Charges; fo becauſe the King payeth the | . 


This was for the Wars of Fance, and not for Charges of a Priſoner for which be hath Bene- 
the Defence of the Kingdom. fit by his Ranſom, therefore he is to : defend the 
N N n Rr DE IO I OR "ULM 
Oh ! but 20 KA . . 6. Kr. Swe, there ee T T07 8 On THrn oft 
Exploratores C. wigiles, which were Incolarunm, Dyer 162. A Man in Execution cannot be for- 

but how de aſſenſu & voluntate? but this was no- ced to go to War. ys 18 
thing, for it was with aſſent in the Northern | Re IT HINT r 
Parts, and had been done in former times a- Our Writ doth not deſire to ſend Men in Ex- . 
gainſt Scotland: Then the 100 Roll of Feverſhayy, ecution to go to War, for there are enough be- 
which I conceive rather maketh for us, than ſides them. F 
againſt us; for the Caſtie of rigen to 8 
vy 15 J. for the King, pro ſalvatione of the Ca- Then they Object the borrowing of Money, 

| tle, and to levy it by Diſtreſs. 14 Ed. 4. cop. 19, and the King paid again for it, pro negotiis ur- 
the King could not compel the Subject to ſell gentiſſimis. TT.. ok oe 
Victuals for Wars, nor to provide for the Ca- 
ſtle in the Town, 29 Ed. 1. | | 
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The King may have occaſion to borrow Mo- 
ànmnmney, and reaſon he ſhould pay it; nothing to 
That was for Scotland for payment of Victu- the Queſtion. eri | 
als, and who can command a Pparveyance butthe 7 TS HTS I I a en, 
King? and that of the Caſtle, it was the Victu- But the Caſe is, whether all the People for 
alling of his own Caftle, and Subjects were their Wives, and for their Families Safety, and 
bound to vidual their Caſtles. 8 Ed. 2. Rot. 99. for the Safety of the whole Kingdom, may not 
the Marches provided for Victuals, and particu- be compelled ro Contribute to it, The Abbot 
lar Men paid for Victuals, but they do not ſhew of Glouceſter gave Money to maintain a Damſel, 
from whence that Money came. _ the King took this Money for the preſent, and 
e at ata de BET paid it back again. This was ad exonerand” con- 
The next is Horſes for the King's Service /cientiam, that for Things taken away without 
macked, that if they were loſt they might be Warrant, the Miniſters ſhould anſwer for it, 
ſatisſied for, 24 Ed. 1. Robert.. .. loſta Horſe not pay and repay, but ſhall hold themſelves ſa- 
worth xx Marks, and received Satisfaction in tisfied with Reaſon. 5 e 
the Exchecquer, ſomewhat alſo for Wages, M. e 
26 Ed. 1. Rot. 105, 106. e 


— 


5 
— — — — — 
RT > —— — 


But they Object, that 26 Ed. 1. a Commiſ. 
| | | eds ſion went out to inquire, de Rebus captis, five pro 
That is only a Concordat how Men ſhould be cuſtodia Maris, e and the King faith, that f 
| paid, what the Horſemen ſhould have, and what fera taunt que ſe tenderont a payſe pur R'aſon. 
| the Footmen ; for Yorkſhire, Nurtbumberland and 1 # F 
Cumberland were to have no Wages from the True ſ½% tenderont @ payſe, &c. which is not to 
King, but to go againſt Scotland; yea, that is a- be underſtood, that the King will pay or re- 
nother Thing, Si centra Scotos, and that Diſtir- pay; but that they ſhould hold themſelves ſa- 
ction upon ſtating of the Caſe, will gothrough- tisfied pur Reaſon, that is, he would give them 
our. 14 Ed. 3.'34. for Caſtles. 24 Ed. 2. 72, 78. Reaſon why they ſhould be Satisfied. . 
dor ſ. Fobn de Sandall. Barwick was taken from the | Ar OILY 


. 
* 
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The Third Day's Argument of Sir Edward Littleton, Ant. His Majeſty's Solli- 


. citor-General, in the Exchecquer Chamber before all the Judges, in the behalf 
/ His Majeſly, in the great Caſe of Ship. Money. 28 


Aq it pleaſe your Lordſhip, -  _ 
T Shall * 5 — L left; only inform you of 
one Record. 1 Hen. 4. The Writ that went 

for the Array of the 23d of Cant. which doth 
recite, that whereas there was Danger upon the 
Sea, he and all his Clergy ſhould, Manus apponere 
adputrices., I ſpeak of this, becauſe it was at fo 
low a Time as Hen. IV. and it was pro ſalut Popul:. 
| Cord, PP. 14 Fac. Between Weaver and Ward, 
Command came from the King and Council, that 
the Train-Bands in London ſhould be muſtred for 
the training and making of them ready to defend 
the Kingdom. One in the training, hurt his Com- 
anion, and thereupon brought his Action againſt 
im: And this was pleaded in Bar, that he was 
M.uſtered by Special Command, and this was 
adjudged a good Juſtification, becauſe it was for 


the Preſervation of the Land, 28 Hen. 8. which 


recited that the King did Pay them in Lincoln- 
hire; but for the other, he faith, that he ſhall 


remember their Pains. . „55 
I I ſhall now go on. It was objected, that b 


_ altzone ſine tallagio. 
This was for 
general thing, but that it was not for this thing 
appeareth in one Chapter, that Knight Service Te- 
nures ſhould do what belonged to it. The reſt 
ſunt  Fratres 1 ad Mauarchiam Anglie de- 
fendend. 14 Ed. 3. Chap. 1. 25 Ed. 3. 1 Ed. 1. 
WValſmgham 184. All theſe are ſet aſide by the 
Statute and concerns not our Queſtion. Ours is 
ratable and proportionable according to old pra- 
Rice. And it is one Thing to compel a particular 


Man, and another thing to ſet an equal Rate up- 


on the whole Kingdom 
UI. Febr. 3 Car. A Commiſſion of Loans for 
the Defence of the Kingdom. | 


© They mean the Commiſſion which was a Con 


| fideration to levy Monies, by reaſon of the Ne- 


ceſſity of the Times. 5 
It appeareth in the Journal Book to be for 
Impoſitions, or otherwiſe to raiſe Monies not 
concerning this Queſtion. It appears by that, 
that the King gave a Gracious Anſwer unto it. 
And that it was done for the preſent time only, 
2 Warrant for advice only. It was done to raiſe 


Money in general; but no Determination of 


Right, and ſaid, at your deſires it ſhall be can celled. 
Then there was a Commiſſion for Loans, 5 Feb. 

2 Car. and this they ſay was for the Defence of 
the Kingdom. | 
It appears it was 


for the Defence. of the Pa- 


latinate and Denmark, and for that a Biſhop was 
ſentenced for his miſtaking, Mr, Frin brought 


< 


the Articles againſt im. 
? ſhall now pd to an obje&ion worthy the 
thing not truly underſtood, but taken at random, 
I ſhall wave your Lordſhip's Patience. It is the 

Statute de tallagio non concedendo. 25 Edw. 1. made 


after the King went into Flanders, and agreed 


Money to be received for a 


muſt be con 


by Mr. St. John. And becauſe it is a 


upon here by the Prince, as Vice-Roy, and after- 
wards ſent into Flanders to be ſealed by the King, 
as it is put in ſome Books. The Words are ge- 


neral: No Talliage to be taken without the con- 
ſent of the Lords in Parliaments. 


For this I 5 the Liberty to inform you 
of the Story of The Times to make a better An- 
ſwer. This is not all, in ſome Statute Books it is 

not mentioned, in others, no Kings Reign men- 
tioned. And in Ed. 1. no Year of it, and now 

they would apply it to the 25 Ed. 1. and this they 
would ground upon the compelling of Aid, 23 

and 24 Ed. 1. And the Commiſſion in 24 Ed. 1. 

did iſſue upon that, and conſequently that this 
Aid was the Aid complained of, and then redreſſed. 
. Walſmgham, a Monk of St. Albans, they rely 
upon upon for this, that wrote ſome Sevenſcore 
Years after the thing was done. Sir Edward Coke 
faith, Chronicle Law is not much to be regarded. 
True he faith, Chronicle Hiſtories may thew us 
the times, but if it rell us what the Law is, we 


are not to believe them. No Hiſtorian, that I ever 
the Statute of William 1. That the People ſhould 


enjoy their Lands freely, Sine omni injuſta ex- 


knew yet, ever read the Records, and therefore no 
true Hiſtory, for the moſt part they are taken 
up in Pauls or the Street. 

, To take ſomething in Conſideration; by way 
of ſtating the Caſe, upon the Statute Cu . 
Char. and the other de tallagio non concedendo, that 
is, that no Aid ſhall be levied but by conſent 
in Parliament. „ ILY 
The firſt Statute is, that no ſach Aid ſhall be 
levied, the Nature of it, and the Ads themſelves 
rightly compared, there remains no ſcrupleagainſt 
the Caſe. . 

Three thing for the true underſtanding thereof 
ſider d. Firſt, what kind of Aid had 
been in uſe before 25 Ed. 1. and for what they 
are taken. 


_ Secondly, how and what Remedy was given 


by that Statute. 5 
And Thirdly, how far that Statute de tallagio non 
concedendo is in Force and Authority in this Caſe. 


For the Firſt, it appeareth in the common 


Story, that in the 21 Ed. 1. The King of France 

had ſeized all the Duchy of Gaſcoigne, upon pre- 
tence that he did not appear at his Parliament 
at Faris upon a Summons thereupon. The firſt 
took a courſe for the regaining of his Duchy, 
and the War continiied with various Succeſs, till 
25 Ed. 1. And he had alſo War with Scotland 
and Wales, For though Wales was taken 12 Ed. 1. 
yet there was one Madox who pretended himſelf 
to be of the Blood of the Prince, till 23 Ed. 1. 
and till that Year they were not quieted. And 
he having all theſe Wars againſt Flanders, Gaſ- 
coigne, Scotland, and Wales, ſome at one time, 
ſome at another, and moſt altogether; divers Aids 


and Supplies were taken upon theſe Occaſions of 
ſeveral Natures, ſome were by voluntary grants 
of the People, ſome were by Impoſitions and 
Levies by the Names of Talliages or Taxes to be 
paid to the ming, ſome by Aſſeſſment of Lands. 
As the Abbot o 


Robertsbridge, 25 Ed. 1. All this 
» TL appeareth 


appeareth by the Commiſſion to enquire of Ex- 
tortion. | 

And beſides all theſe, ſome by Prizes of Goods 
and Money taken from the Poſſeſſors without 
ary Payment, Rates or Taxes. Nay, there was 
then ranſacking of the Monaſteries, and taking of 
the Monies found there. Mr. St. John's Caſe for 
Money taken out of their Treaſury, and beſides 
all theſe, there were ſome. by way of Ranſom, 
as Mr. St. Fobn rightly obſerved, and ſhewed 
his learning and Induſtry, that the Clergy upon 
their denial were put out of the King's Prote- 
ction: And they did Ranſom themſelves by gi- 
ving a Fifth Part of their Goods. Pat. 25 Ed. I. 
M. 11. pars 2. The People being thus grieved 
with ſuch Aid and Prizes fo extraordinarily taken 
for the maintenance of Foreign War, obtained 
that it might be enacted, that ſuch Aid in a Re- 
lative Term may not be granted nor taken with- 


out their Conſent, by the Statute of 25 Ed. 1. 


and Confirma, Char, Obſerve this one thing, the 
Markets of England three Years before had 
granted the King Sub/idium pro guerra, upon every 
Sack of Wool Five Marks; three Marks upon 
Woolfells; upon every Pack of Skins Five Marks, 
and this was granted of their own Free-Will, and 
this was to continue for Two or ThreeYears. 22 Ed. 
1. AM. 2. Sine Roll. where it is there relicted. Next 

Vear before Conffrma Charta. All the Laiety, ex- 
cept Cities, Burroughs, and antient Demeſne had 
granted to the King in Sabſidium pro guerra, the 11th 
Part of their Goods, 24 Ed. 1. A. 2. pat. Pars 2. 
And the Summer before Confirma. Chart. an 8th 
granted by all the Laiety, except the Cities and 
Boroughs; and they granted a Fifth, and this 
was ſtill for the War, 25 Ed. 1. M.11, Pat. The Ap- 
_ plication is this, Thoſe many Aids of theſe ſeve- 
ral kinds having been granted for the War, divers 


Men of that time did doubt and fear, that how- 


ever they meant it but for a certain time, yet 
being not ſo clearly expreſſed, it might bind them 
for the future, and that they ſo doubted; appear- 
eth by Con firma. Char. And for as much as di- 
vers of our Realm are in fear, that the Aid and 
Taxes which they have given us before time to- 
wards our War and other Buſineſs of their own 
Guifts and Good Wills, might turn to a Bondage 
to them and their Heirs. And likewiſe for the 
Prizes taken, we do grant for us and our Heirs, 
that we ſhall draw no ſuch Aid, Taxes, nor 
Prizes into a Cuſtom, for any thing done hereto- 


fore, be it by Rule or any other Preſident that 


may be found. . 5 
Then, my Lords, for no occaſion ſuch manner 
of Aids, Taxes, or Prizes ſhall be taken, but by 
common Conſent ; but it endeth not fo, ſaving 
the antient Aids and Prizes due and accuſtomed. 
This being the ſtate of the Caſe, be pleaſed to 
obſerve the complaint of the People ; this kind of 
Aid it is plain was never meant there, when 
Jalus Populi periclitabatur, and may be levied not- 


withſtanding the Statute : for the Act is only 
againſt ſuch kind of Aids as had been volun- 


tarily granted by the People, ſome by Merchants, 
and ſome by others, that they ſhould not be taken 
againſt their Wills hereafter, but by conſent in 
Parliament. Such is a Relative, it is not gene- 
ral no Aids, but no ſuch Aids. | | 
Secondly, It refers to thoſe that were volun- 
tarily granted to the King for Scotland and Wales, 
and his other Wars. 
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And another Reaſon why theſe Aids that had 
been for the Cuſtody of the Sea, could not be 
ſaid to have come of their good Wills: for ob- 
ſerve the Abbot of Robertsbridge's Caſe, it appears 
plainly it was done againſt their Walls, for the 
7 tody of the Sea, by vertue of the King's 
rit. 2 BR = 
Auguſt before Confirm Char. thoſe. that had 
given an 8th Part, they did obtain expreſly Let- 
ters Patents, that ſuch their free Guifts hereafter 
might not be in ſervitutem, 25 Ed. 1, 2. that is, the 
very thing doubted in Confirm” Char. Now thoſe 
that had granted an 8th, had no Reaſon to do 
it, for they had a Charter to free them, but the 
other had not. And therefore the Statute might 
well ſay ſome did fear; ſo upon. the whole mat- 
ter there are no other Aids but theſe voluntarily. 
granted at that time, none in the Body of the 
Act but thoſe granted with a Good Will, for 
thoſe Foreign Wars, and upon the Forty Shik 
lings received by the King upon every-Sack of 
Wool, with Three Marks granted 22 Ed. 1. was 
by the Merchants, only for the War in Gaſcaigne, 
and thereupen it was enacted, that the King 
ſhould not take ſuch things but by confent. 

There is alſo in the Statute  Corffirma. Char. an 
except ion, that all antient Aids due and aceu- 
{tomed were excepted ; and therefore what kind 
was meant in the body of the A&, the exception 
makes clear, antient Aids excepted; this was an 
antient Aid; and therefore never meant there 
to introduce a new Law, that no Aid ſhould 
be taken, but no ſuch Aid. No impoſition ſhould 
be taken, but the practice of all Ages ſhews this 
hath been levied ever ſince, from time to time, 
which is an Interpretation of the Words of the Law. 
This I do open to make way to the Statute de Tal- 
lagio non concedendo, Thrice in the Statute is this 
Word (ſuch) but that they ſhould make uſe of 
that Statute de Tallagio non concedendo of it felf with- 
out relation to that, whereas it will appear it is a 
meer extract out of this, and no Statute it ſelf for 
debate of that, this de Tallagio is the ſame with 
that Confirm Char it is a plain Extract of it, or 
ſome other thing at ſome other time. Sometime 
in ſome printed Book »ullum Tallagium no Aids 
ſhall be taken by the King, ſometimes without 
Notes of Time when made, and at the beſt it is 
no more, but it is ſaid it was made in the time 
of Fal. E : 

If we ſhall compare Confirma. Char. and the 
Articles that were in this, we ſhall find it to be 


nothing but an extract out of that Statute, and 


that it was no Act of Parliament. And to make 
it appear it was an Extract taken out of it, ob- 
ſerve the general Heads de Tallagio non concedendo. 

Firſt, The Charter againſt Prizes. Secondly, 
Another againſt Wool. Thirdly, A general 
Confirmation of the Laws and Liberties. Fourth- 
ly, A Pardon to divers Lords there. 

Theſe are the things in which they would 
make it a Statute of it ſelf all expreſſed in Con- 
frm Char. they do not differ in Subſtance. A 
Sixth Head is the very Year of the 25 Ed. 1. for 
the Pardon of thoſe Lords was made 5 No. 25 
Ed. 1. this ſame was ſealed by the King Word 
by Word, proved by the Statute Roll, the very 
ſame Roll that hath Confirm. Char. the next 
Fol' the Monks did miſtake this Statute. No 
Man will believe a Monk that wrote Seven- 
ſcore Years after againſt a Record, 1 
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I ſhall ſhew what was ſent over into Flanders, 
and that was Confirm. Char. and did bear Date the 
Toth of October, the King being then in Flanders, 
and there. fealed by the King himſelf, that it 
may appear there is no manner of queſtion of it: 
Here is the very Copy of the Statute Roll; and 
the whole Confirm. Char. 8. recited, verbatim, in 
Witneſs, 10 Ofober 25, of Our Reign: Whereas 
Walfngham faith, that this very Charter, Word 
for Word, was ſealed in Flanders, nnder_the 
Great Seal of England, 5 Nov. 25. of Our Reign, 
and fent back into England: For this Statute Roll 
_ againſt that Time, doth expreſhy ſay, that this 
was the Charter that was fent over into. Flanders, 
and hath the ſame Teſte, Word for Word ; and 
this was ſent back into England to confirm it fur- 
ther. The next Thing that followeth upon the 
Tame Date and Roll, is the Pardon of the Earls; 
this was dated 5 Nov. after this Confirm. Char. 
was ſealed. _ _ as | 
They have not yet ſhewed that this Statute 
De Tallagio non concedendo was ever entred SS 
the Roll ; nay, it could not be entred : Who 
would think that an Extract of an Act of Parlia- 
ment ſhould be entred upon the Roll ? If they 
can quit Mr. Valfingbam, they are wiſe Men; 
they muſt carry the Practice of all Times. 


Where did ever any Man fee that this Ac of 


Parliament was ever: ſhewed. to diſcharge Men 
of the Defence of the Kingdom ſince 25 Edw. 1 ? 
Did no Body know this Myſtery to plead, not to 
defend the Sea and their Land? Did no Man 


bear of this till now? Shall this, againſt all the 


Practice of the Times ever ſince, take away ſuch a 
Flower of the Crown, as to compel People to 
| nt Aid for the Defence of themſelves ? A 

„ þ ER PN, 
If this ſhould be true, it would deſtroy even 
Adds of Parliament: To what Purpoſe is that 
| Statute made of the 25 Ed. 3. if that were total- 


| Iy taken away before? And if no Aid, thoſe 


Aids Pur Fille Marrier, &c. are taken away 


=_ | B | Fond 
_ Nay, if this be an Act of Parliament, when 
was it made, before the 25 Edw. 1. or fince ? 
It appears not when: It is individuum Vagum, I 
know not what, but in Truth an Extract. Nay, 
if this be an Act of Parliament under theſe 
Words, no Talliage is 2 as well as Aid, 
_ that is proper Talliage that 
25 Ed. 3. 100 Aue. Entries 406. b. 8. Ed. 2. 
Execution 15 Ed. 3. 106 Avowry. A Rent may 
be releaſed by the Name of Talliage : No Men- 
_ rien of this in all Anas. 
Then it was objected, that 25 Ed. 1. M. 7. 
Pirſ. 2. expreſſed in the King's Proclamation 
12 Aug. before ever he was gong into Flanders; 
that he was ſarry for the Aid demanded of his 
med” (8 . 
Let him remember for what Reaſon he did de- 
mand thoſe Aids which he was ſo 
they were Aids granted, not for the Defence of 
the Kingdom alone, but for the Defence of the 
Kingdom mixed with foreign Defence, by reafon 
of Wars with Gaſcoigne, Wales, Scotland, and elſe- 
where, for that it was for foreign Wars ; upon 
this follomed the Commiſſion, 26 Ed. 1. Pat. that 
went to all the Kingdom which makes for us. 
There are three Parts in that Commiſſion : 
Firf, To obſerve if the Officer did any thing 


they, without Parliament. 


t is laid upon Villages. 


What did 
not to bear ſuch foreipn Charges. The King gave 


59 
without Warrant, they ſhould return it. Secondly, 
If done wrong, the King would anſwer it. 
And, Thirdly, They thould be ſatisfied with Rea- 
ſon if the King did warrant it; the Anſwer there- 
untogiyen was upon another Conſtruction made of 
the Words of the Record in the Parliament 2 Kic. 2. 
The Cauſe was thisz the Chancellor declaring 
the Cauſe of Calling the Parliament, he doth 
fhew, that the King, in the End of the laſt Par- 
liament, had aſſigned ſome Lords to be of his 
continual Council for the Year following ; the 
Number was Seven that were ſigned, and were 
Sworn to give good Council for the Aid of the 
Kingdom: Theſe Counſellors treating of the 
Peril of Enemies from all Parts, and the Mat- 
ter requiring Diſpatch, they durſt not under- 
take the Ordering of fo perilous a Thing, there- 
fore ordered a Gaba Council to be aſſembled. 
The Grand Council was aſſembled, to whom was 
ſhewn the m_ Peril and Miſchief of the King- 
dom apart by War, by Land and Sea; and that 
nothing was remaining in the Treaſury for the 
Maintenance of War: For a final Concluſion, 
that they might remedy this Miſchief, they ſay, 
that it cannot be done without Parliament; this 
was the Engliſh of it, and in the mean time an 
Army might be landed : And for the preſent 
Supply of the Charge of ſuch an Army, lent the 
King great Sums, which by great Security and 

he did engage himſelf to pay : 


other T _ 
Upon this the Lords did adviſe how it might be 


done with the leaſt Charge to them all, and how 
the King's Right of his Crown, and other Inheri- 
tance beyond the Seas might be ſafe, and the 
King, Kingdom, and themſelves defended, to 
the Confuſon of all their Enemies : To this 


Purpoſe the Treaſyrer was directed to be ready to 


ſhew what was expended the next Parliament, to 
be beſtowed for the Marches of Scotland, Wales 
and Ireland; and faid in that great Council, they 

could not remedy that Miſchief without charging 
of the Commons, which cannot be done, ſay 


It is plain, by the Story of that Time, and 
the Words of the Chancellor, that it was for the 
Maintenance of the War in France, Scotland and 
Ireland. And though the Defence of the King- 
dom be mentioned with theſe Wars, yet the main 
Supply was for thefe foreign Wars. 3 
In the next Place, a little before in the Parlia- 
ment, the like Aid for the like Occaſion deſired 
by the King, 2 Ric. 2. N. 24, 25. Furl. Roll. 
the Commons ſay now? They ought 
them a fair Anſwer, admoniſhed them, for Gaſ- 
coigne concerned the Ko of England, for 
that is as Bulwark to the Kingdom of England: 
Burbacon is an Old Fort de Hors; for the Aid de- 


manded in that Parliament was with this Rela- 
. tion as conſonant, both together concerned the 
Or; 


Defence of the Kingdom, that they 


| might be 
Bulwarks for the Kingdom of England. Mk 


In the next Place, who ſpake theſe Words ? 


The Lords, ſay they, would not remedy the Miſ- 
chief without Parliament. The Lords aſſigned 
by the Parliament, they muſt not do it; it is de- 
pendant upon the other Part, the Lords could 
not doit that Way. | | 


But 


i 
4 
| 
| 
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But ſhall we come home, and ſpeak plain 


neliſh? We know this was 2 Ric. 2. a young, 


Prince. It doth appear expreſly, that theſe things 
were brought into the Parliament for Advice, 
which were fit for Royal Authority, for Expence 
for Wars, and for Counſel, and for Governing of 
his Realm. It appears further, by the very Chan- 
cellor's Speech, that the Council had been here- 


tofore ordained for the Guarding of the King- 


dom, 2 Rich. 2 Rot. Parl. This Parliament taking 
notice of the King's tender Age, they took much 
Power unto themſelves. There was to be a Coun- 
cil for the Governing of the Kingdom in general, 
but the Councellors ſhould be choſen to govern 
the State for two Years, and theſe Councellors 
not to be removed from the King without the 
Parliament. And more then, that his 'Treaſurer 
was to be govern'd by the Parliament, and his 
Counſellors choſen in Parliament. 
At the End of the Petition of Right, neither 
Lords nor Commons, jointly nor ſeverally, can 


make a new Law without his Conſent ; and that 


your Lordſhips, and none: but you are the Inter- 


Pretors of the Law, Wiſe King James did de- 


clare. | VVV 
The next thing conſiderable is, Tempus Belli, to 
efend it. It is when the Condition of the Time 


is ſuch, that the Current of Juſtice and Law is 
by ſuch Violence ſtopp'd, as Judges do not fit, 


nor Sheriffs dare execute their Office, nor any 
Court open, eſpecially the Chancery, which 1s 
Offcina Fuſtitis. ; 8 


It was {aid there was a Time when the King 


might command this Levy, to which they did 


agree: They did agree the King might command 
this Levy when he hath proclaimed a War, though 
no Stroak {trucken, no Danger, nor Armies, nor 
Opinion of any Force coming; this doth put it 
into the King's Power by their own Conſent. 
And by all Reaſon, 19 Edw. 4. 6. Brian's Opi- 


nion. How many Wars have been proclaimed in 
this latter Age. No War denounc'd A. 88, though 


conſulted of in Spazn, and they did not think fit 
to denounce a War, ſaith Sir Valter Rawleigh, 
thoſe Days are paſt. Now they begin by the 
Sword, not by the Trumpet or Herald. | 


In the next place they ſay, if the King be in 
the Field with his Banners diſplay'd ; this they 


ſay was Tempus Belli. Can not the Courſe of 
Juſtice fit then, but there muſt be a Peace? 


29 Edw. 3. Rot. 10. Did not the Court of Juſtice 


ſit then ? Our ordinary printed Books ſhew what 
Cauſes of Law then were. And in Henry the 
6th's Time, in all our Civil Wars, and in Hen. 


the 7th's Time they ſate then. But the true 


Time, to make it Tempus Belli, is to make a War 
againſt the King. In the North, towards Scotland, 
when the Enemy approaches, is it neceſſary 
that it muſt be a Time of Peace becauſe the Court 


of Juſtice ſits at Veſtminſter-Hall? There may be 
then as ſtrong War in the North and Veſt, as ever 


was in England, when the Court of Juſtice fits 
here, that Tempus Belli may be in ſome Places of 


the Kingdom, and in ſome Places nor, appeareth 


33 Edw. 3. and who ſhall diſcern if there be an 
Danger ? "4 


They agreed in general the King may do it; 


and that the Power of Diſcerning is in his Majeſty, 
I ſhall leave it in the King till Mr. St. Toby 


Finds a Third Perſon to do it. 


13 Hen, 4. for the Murage, they ſay that this 
doth only charge thoſe things that are venalia, for 
Men are not compelled to go to Market. 

How ſhall they then live? True, it is not 
compulſory to go thither, but it is compulſory 
to pay the Money. 

1 Ric. 2. M. 176. Parſ. 2. A Petition from the 
City of London, to have all Owners of Lands to 
be rated with them in the Danger of Wars, not 
having Lands in Tenure to do it. 
This doth make for us; that not only Mer- 
chants, but every Man in the Lieu of Tenure to 
do it. The Lord St. Albans ſaich of Hen. the 7th. 
that Kings may fall from their abſolute Power 
Fo they ſee Cauſe, but not be compelled to 

o it. | , 
They ſay Supplies are called thoſe things, ſine 
qua non, the Kingdom may not be defended : 
And becauſe there is a Way by Parliament, 
therefore no other May. 1 

They ſay it will not be affirmed; that the King 
hath the ſame Power for an Offenſive, as Defenſive 
War: I affirm, nor defend nothing; the Parlia- 
ment is a great Body, and the Kingdom may be 
loſt in the Interim. N V 
Then they alledgs there is forty Days for 
Eſoinage, and the like for Parliament. Many 
times things are impoſſible, and inconvenient to 
8 ERA... 1 

Firit, Impoſſible, the Neceſſity may be ſuch 
that it will not brook the Delay of a Parliament. 
48 Hen. 3. Summons to the Cinque Ports. The 
latter, they come Day and Night to the King 
when any Danger 1s. | | 


* 


It hath been faid, that there are ſeven Months 


between the 'Teſte of the Writ and the Ships be- 


ing at Portſmouth, in that Time a Parliament 
might have been ſummoned. . | 


The great one, and the true Anfiver is, that 
this reſteth ſtill in the King's Judgment. If the 


King hath Intelligence that foreign States will 


ſet out the next Spring a Fleet: And for Conve- 
niency of his People ſendeth ſeven Months be- 
fore hand to raiſe this Aid ; Hath the People 
any Cauſe to complain of this? Mr. Hambden 
haſh not paid the Money yet, being two Years 
after. | 105 
If they ſhould have gone by Parliament, ſee 
what Rubs in this Caſe might be. Forty Days is 
ſpent before the Parliament fits: Then when 
they meet in Parliament, there is a Ceremony in 
chooſing of a Speaker, Solemnities in theſe take 


up Time, then the Lords take things into Conſi- 


deration, then they muſt have Conferences and 
Diſputes with both Houſes before they agree, the 
Kingdom may be loſt: In the mean time, ſuppoſe 
this comes in ſome reaſonable time, to make Aſ- 
ſeſſments firſt in the Cities, then in the Burroughs, 
then particular Aſſemblies, then Diviſions; and 
after all this, there muſt be Collectors appointed 
to Levy the Money; what a great deal of time 
is ſpent in all this, every Man may ſee. | 
Our County, ſay they, is an Inland County, 
and they cannot find a Ship ſuddainly; and 
therefore the greater the King's Mercy and Fa- 
vour to lend them his Ships inſtead thereof. 
When all this is done, and Ships provided, rea- 
ſonable Time muſt be allowed to fail from the 
North to Portſmouth ; but this doth ſolely reſt in 
the Judgment of the King —@ 
31 Het, 


31 Hen. 8. cap. 8. An AQ of Parliament not 
to take away any of their. Inheritance or Lands. 
Here is no Lands or Goods taken away, only 
let them contribute to the Defence of themſelves, 
and all is done. Mr. Hambden hath had none of 
his Goods touched. 
They ſay, for Shipping it was done in King 
Fobn's Time at the Subjects Charge; but they 
do not meddle with Land Service at that time. 
15 Fohi's 13 Dorf, Rot. Clauſ. King John had 
Buſineſs beyond the Sea. That this was rather 
for beyond Sea, then the Kingdom, appeareth thus. 
The Writ faith to have ſuch Ships as would car- 
'Ty Eight or Six Horſes, and that muſt needs be 
for ſome foreign Service, and not for Land Ser- 
vice at Home. And it appeareth, Rot. Clas. 
_ 1. Dorſ. the King was well landed at Ro- 
chel, | | 


For the Terms of the Law, which concerns 


Hideage and other things, Bract. 37, and ſome 
Services introduced by common conſent, I will 
not trouble you with it. 1-8 
To come to the Caſe of the Abbot of Bobert/- 
bridge, that Arms was laid on by the Statute of 
Vincheſter. That will not ſerve, Arms was long 
before that Time; _ fay the Aſſeſs was in 
time of War: The French had burnt Dover, 
23 Ed. 1. and _ the A wa not made 
by the Kings Authority; but it appears it was 
; by the King's Authority, by Veste of his Writ. 
25 Ed. 1. Lo. Treaſ. Rememb. Layburne was Ad- 
mirab of all the Kingdom; and was Cuftos Maris 
_ -& Marintine for ſome Parts; but that it was for 
Land Service, and not for Sea Service. 
Cuſtos Maris & Marimtine are Terms converti- 
ble; he that doth one, defends the other. 
They have left no Stone unturn'd to take away 
the Force of this Caſe. They tell us now the 


- Clergy was put out of the King's Protection this 
Tear, and fo it ap in the Exchequer; but 


they have not ſhewed any ſuch Writ delivered 
Anto the Common-Pleas, only Spencer's Word of 
Mouth, that they ſhould have no Privilege there. 

Suppoſe it were fo in other Courts, 25 Ed. I. it 
appears plainly, that the Clergy came all to be 
in the King's Protection, and gave Ranſoms; 
and this Cauſe was not till Michaelmas after. 
And whereas it is ſaid, this Abbot's Caſe did only 
concern the Land Service, it proveth both the 


one and the other Money for the Sea Service ; | 
Horſe and Man for the Land Service. 


Ohl they ſay, 29 Ed. 1. May. Char. was not 
obſerved ; and inſtanc'd Fobu De Gray and 
Phillips Caſe. 5 
MWM ubatſoever was the Practice of that Time, not 
material. And for that of the Charter of the 
Foreſt, they ſay, though it be there ſaid, Nullus 
omittat vitam vel membrum pro venatione noſtra, yet 
one was beheadet. | | 
But what is all this to the ſafe Cuſtody of the 
Sea? Nay, they have not ſhewed your Lord- 
ſhips, thar there was any thing in that great 
Charter for the Cuſtody of the Sea, 51 Hen, 3. 
Fol. 84. Britt. 117. Flet. & Fitz. Her. Lord Coke 
on Litleton. Perhaps queſtion might be about 
this in the Exchequer at this time, the Caſe of 
. Shoreham diſcharg d of Land Service, becauſe they 
found Shipping. 2 EN 
1 that Vers neareſt Danger, moſt fit for 
chat Defence; as the King in the tenth Tear of 
his Reign, ſent only to Maritime Towns. 


0 


is Nudum pactum. Then the 


be taken without common Conſent. 
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2 Ric, 2. M. 42. They ſay Beverly was dil 
charg'd, becauſe it was-an Aland Town, there- 
fore no Inland Town ought topay. A Writ di- 
rected to William Ruſſel, Admiral, commandeth 
only the Sea Coaſts. 5 | 
13 Ed. 3. M. 35. Rot. Clauſe Part. 1. after- 
wards diſcharged, becauſe of other Service. And 
for that of Beverly, a Complaint that they were 
to contribute to ſuch a Town to find a Ship; 
they ſay they have Privileges ; but the ſpecial 
Reaſon why it was freed, was for Reverence the 
King did bear to St. John De Beverly. 

Mr. St. Johns knows it; 120 Ships granted 


to the two Admirals, North and Weft, for Service 
beyond the Sea. 31 Ed. 1. De inveniendo Horſes, 
-becauſe of great Buſineſs in his Wars Abroad, he 


bound them to make Gallies for foreign Service. 
True, the King at this time was in Scotland, and 
kept his Chriſtmas there; then come to 31 Ed. 1. 
as though he ſhonld do ir by Service of the 
Cinque Ports: Newcaſtle upon Tyne at their own 


Charges; bur when not Scotland at the King's 


Pay, then they came to this, 10 Ed. 3. A. 6. 
Rot. Clauſ Tent for Ships into North-Wales, and 
South · Wales; the Writ did ſay, that Wages uſed 
not to be paid for ſuch Service; and did expreſs 
in his Writ, Satisfaction ſhould be given unto 
them, not of Right, but De Gratia; and re- 
citeth that Clanſe, that the People were bound 


unto it; 2 Ed. 3. 16 Dorſ. That there ſhould be 


three hundred Pounds to relieve the Fiſhermen, 
the King ſhould not have it of the People of 
that Town: They fay all theſe Records being 
Matter of Fact, did occaſion the Making of 
many Statutes of Redreſs, 14 Ed. 3. cap. 1. great 


Aid for Scotland, France and Gaſcoigne, 15 Ed. 3. 


FM. 9. contrary to Mag. Char. 22 Ed. 3. A. 4. 


36 Ed. 3. M. 9. no Goods to be taken without 


conſent; theſe are things comprehended within 
the Petition of Right, 37 Ed. 3. M 2. ſpeaketh 


only of the great Aids. 23 Ed. 3. Gallies made; 


they ſay the King paid for them; that is, upon 
the King's own Promiſe, but they ſay that 
y ſay, is the King's 
Word nothing? 13 Ed. 3. A. 9. called a Parlia- 
ment, propounded as on the King's Part; they 
are not liable to the Defence of the Sea. If the 
Commons have nothing to do with the Gaurd of 
the Sea, why is it propounded unto them? 

20 Ed. 3. M.. That the Guard of the Sea, 


hence forward, be made at the Charge of the 


King, as hath been promiſed, and there the 
People diſcharged. They do not affirm in their 


own Caſe there was an, Right, 21 Ed. 1. Rot. 


Franc. M. 9. that is, on Merchants Wools, and 
paid Poundage for a certain Time, and to ceaſe 
tam quam, Oc. 22 Ed. 3. that is, upon a Sack of 
Wool may ceaſe. 
All theſe things were granted for foreign Wars; 
and if the Cauſe ſhould reaſe, then the Thing 
ſhould ceaſe. 2 Hen. 4. Commiſſion for Build- 
ing of Gallies, the King would confer with 
the Lords about it: Then 19 Hen. 4. 17. 21, 
touching the Guard of the Sea not bound unto 
OO RO ROY an OG 

4 Hen. 4. 28 A. Tonage and Poundage not to 

| cor A Proteſta- 
tion of the Commons doth not bind the King; 
and concluded with Nallum temps occurrit Regi. 
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The Firſt Days Argument of Mr. Holborne, on the Behalf of Mr. Hambden, 
before the Fudges in the Exchecquer Chamber, in the great Caſe of Ship- 


Money. 


Aay it pleaſe your Lordſhips, 
I N Obedience to your Lordſhips Commands, 
I am ready, though not as I deſire, nor as 
the Cauſe deſerveth, to argue it; it being impoſ- 
ſible for one in ſo ſhort a Time, to be fitted to 
make a Reply to the Life of the Cauſe of an Ar- 
gument; ſo long, ſo learned, and ſo full of Re- 


cords, wherein neither Labour nor Learning 


was wanting. I may ſay of him, as one ſaid 
once, Etiam hac defenſa fuiſſet. | 

ſhall now rather ſhew your Lordſhips what 
I thould do, than what I ſhall for the preſent. I 
ſhall proceed well, hoping the Subject will ex- 


cuſe, and your Lordſhips greater Care ſupply 


Oy which have been without any De- 
ault. | 
My Lords, the Caſe upon the Records ſtands 


thus: In my laſt, there iſſued out of the Exche- 
quer a Writ of Scir. Fac. to the Sheriff of Bucks, 
to warn my Client to ſhew Cauſe, why he ſhould 


not pay xxs aſſeſſed upon him by the late 
Sheriff of that County aſſeſſed upon him, for 


the finding of a Ship of War mention'd. in the 
_ Writ, 4 Aug. 11 Car. ſent into that Inland 


County, and the xxs certified into the Chan- 
cery to be unpaid and: ſent over into the Exchecquer 


by Mittimus, to be levied there. Mr. Hambden 


hath appeared, and demanded Oyer of the Writ, 
4 Aug. on the Mittimus, Ec. and upon the Read- 
ing of them all, hath demurred in Law generally; 
and the King's Counſel have joined in Demurrer; 


and I humbly conceive Judgment ought to be 


given for my Client. : 
My Lords, I ſhall proceed to the Stating of 


the Queſtions, which are Three: The Firſt, 
which is a chief one, is this; Whether upon the 
whole Record the Caſe do appear for the King; 
that 4 Aug. 11 Car. being the Day of the Date 


of the Writ, the King could charge the County 
of Bucks to find a Shipat their Coſts and Charges, 


by way of Admittance? If he could, yet whe- 


ther the King can give Power to the Sheriff to 
aſſiſt the County as in this Caſe ? By a further 
Admittance; admit that the King have Power to 


charge and aſſeſs, whether he can levy the Mo- 
ney unpaid by this courſe of Certicrari and Mit- 


timus, as he might do if it were his own proper 


Debt? Of theſe three Queſtions, whereof the 


two laſt remain untouched, and not argued by 
us, I chiefly intend to inſiſt; X | 

For the firli Queſtion, though argued fully, 
yet 1 doubt, as yet, whether it ſtandeth rightly 
ſtated ; not but that I conceive Mr. Sollicitor had 
good Colour to ſtate it, as he made it partly by 
the Record, yet ſomewhat out of our Admit- 
tance ; yet by Admittance only, and ſo ex- 
preſſed. 3 | 

Again, another Reaſon which I conceive, there 
was 2 Necellity on the King's Part, ſo to make 


it as Mr. Sollicitor Rated it, or elſe to wave the 
Debate. ha. a e 
The firſt Queſtion is, Whether or no upon 
the whole Record, the Caſe ſs appeareth for the 
King, that 4 Aug. 11 Car. being the Date of 
the Writ, the King could by his Writ charge the 
9 of Bucks for the finding of a Ship of 


ar. 5 
This on his Majeſty's Part hath been ſtated in 
theſe Records, whether the King finding in his 
Judgment the Safety and Preſervation of 
the Kingdom and People, neceſſarily and un- 
avoidably to require this Aid commanded by 
this Writ, might not command ſuch an Aid by 
the Writ, for ſaving and preſerving of the King- 
dom and People; wherein, I confeſs, there is 
not one Word but hath its Weight. 3 
As to this Queſtion, thus made, I ſhall take 
three Exceptions, which are things taken in to 
= granted, which I ſhall not agree if I can avoid 
them. : . 
That at leaſt in the King's Judgment, the 
Safety and Preſervation of the Kingdom was in- 
danger'd, 4 Aug. that is, that the Kingdom was 
in danger to be loſt. If it be fo that the King- 
dom was in ſuch Danger, and that the Danger 
was ſo inſtant and unavoidable, that it neceſſari- 
ly required this Aid; and by this Writ, that is, it 
required a preſent Charge of Shipping preſently, 
4 Aug. II Car. to be forthwith commanded, and 
that the Occaſion could not expect a Parliamen- 
tary Conſideration and Supply; theſe be things 


wherein we differ. And, laſtly, for the Truth 


of it, the Certificate was ſufficient in a legal 
Vay. | . N : 
My Lord, to find out whether. the Record 
doth warrant theſe three things of great Impor- 
tance. Firſt, I ſhall ſeek for them in the Writ, 
4 Aug. and next in the Aſittimus; there is no Co- 
lour elſe where to look for them. 8 827 
To open the Writ rightly, will clear theſe 
Differences, as I humbly conceive without any 
great Argument. And firſt, for the Writ dated 
4 Aug. 11 Car. I ſhall read the Words, wherein 
the Danger of the Kingdom is expreſſed, and 
then explain what Words give that Senſe that is 
taken out of them. | „ 
Quia datum eſt nobis intellig' quod predones qui- 
dam Pirati & Maris Graſſatores tam Nominis Chri- 
ſtiani boſtes Mabumetani quam ali Congregati Naves 
& bona & mercimonia, non ſolum ſubditorum 
noſt'. verum etiam ſubditor Amicor noft” in Mari 
quod per Gentem Anglicanam ob olim defendi conſue- 


vit nefarie diripientes, & ſpoliantes : Ac ad li. 


bitum ſuum deportavere bomineſq; in eiſd in capti- 
vitatem miſerrimam mancipantes. Cumq; ipſoſ. con- 


ſpicimus Navig' in Dies preparantes ad Mercatores 


noſP ulterius moleſtand' & ad Regn gravand' niſi 
citius remediam apponatur Forumg; conatui viri- 


lius 
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us obvietur. Et Confideratis etiam periculis qua 
undeque his guerin' temporibus imminent, Ita quod 
nobis & ſubditis, noſtris defenſonem Maris & Reg om- 
1 feſtinatione que poterimus accelerare convenit 10s 
velentes defenſone Reg tuitione Maris ſecuritate ſub- 
ditor noff” ſalva Conductione Navium, &c. Here are 
the Cauſes and Occaſions, all that comes after 
is not material to the ſtating of the Que- 


FT 
My Lords, in the opening of this Writ, it is 


true, there was mention of loſs by Merchants of 
ſome particular Members of the Kingdom, And 
this loſs by predones Pirati quam Mabumetani 
& al, and though alii yet Pirate ſtill and no 
more, then it faith ipfi, ſtill thoſe Pirates daily 
prepared Ships, but not armed with Men. What 
to do? To moleſt the Merchants, 'and ad gravan- 
dum Reg as Pirates ſtill hitherto. I conceive 
there is not a Word of Danger from any Empire, 
but from Pirates; not a Word of Danger to the 
Kingdom, but to Merchants; however, all this 
is quod intelleximus, the Record goes thus, Conſi- 
 deratis etiam periculis, &c. -emanen. This part as I 
conceive is not ſo -poſitive, the Dangers are but 
Confideratis. Nor the Danger to the Body of the 
Kingdom, no Word of that, or that to the King- 
dom; yet nothing in point of Safety, but only 
in point of Moleſtation, none of all theſe ap- 
pears. And beſides, the Clauſe is too general, 
not expreſling any particular Danger, from whom 
or how. However, be the Danger to the one or 
to the other, be it to the Kingdom or to the 
Merchants; be it for Trouble or Safety, hitherto 
I may ſay there is no mention of any ſuch in- 
Nant Danger, as neceſſarily did require this in- 
ſtant Command in the Writ, not ſo much as in 
the King's Judgment. For ought that appears, 
a Parliament, even in the King's Judgment might 
have been called, and conſideration taken for 
Defence, here be all the promiſes upon which the 
_ concluſion muſt ariſe; and hitherto nothing ma- 
terial to make a Danger to the ſafety of the 
Kingdom, and ſo inſtant, that a Supply »unc aut 
"quam muſt come mn. 
Although the Promiſes, I conceive, are only 
conſiderable, yet the Concluſion will be but this, 
convenerit accelerare ; but it is fitting to haſten, but 
no ſich Neceſſity, though it be convemt accelerare 
| defenſione Reg. If that were material, it cannot 
be conſtrued, but with relation to the Premiſes 
on which it is Built. And whether in fear of 
Trouble, or Danger, or Loſs, non conffat. and 
tho it be cum omni feſtinatione, yet it is qua pote- 
rimus, and that is, poſimus quod jure poterimus, 
that is with all the haſte that by Law you can 
make, which way this is, your Lordſhips have 
heard. | | 


* 


Now, my Lords, it appears on the Record, that 
there was no ſuch inſtant Neceſſity, but that a Par- 
liament might have been time enough; for that it 
was obſerved between the Teſte of the Writ and the 
Rendezvous, there were Two Hundred and odd 
Days, where a Parliament requireth but Forty, 
in the remainder of theſe Two Hundred Days, 
the Parliament might have conſidered of the 
means of Defence; but I leave it to your Lord- 
ſhips to judge, notwithſtanding thoſe expences of 
time cunningly reckoned up to your Lordſhips 
by Mr. Sollicitor; and though it be true, that 
things are often times long infecting, and in 
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deliberation, yet Nature tells us they can be 
ſooner. If there be a neceſſity we know that 

will Force. | 

I have but opened this Writ, 4 Aug. I am 
now come to the Mittimus: The only doubt 
which I conceive in the Aſittimus is, that where 
the Caſe ſtands but thus in this Writ, is recited 
the Tenor of the Writ 4 Aug. And then the Writ 
goes on and faith, Quia ſalus Reg periclitabatur, 
and that is all the Clauſe in the Record that gives 
colour to the Caſe fo to be made. And to the 
whole Record we have Demurred. | 

Here it hath been ſaid we have confeſſed all 
by the Demurrer ; and if that hold not, the 

King, who 1s the Judge of the Danger, he hath 
{aid fo, he hath certified fo under the great Seal, 
and on thefe depends the weight of both theſe 


Proceſles. e 
_ To this I have many Anſwers, but I ſhall 
ſele& a few from many others on which 1 ſhall 
rely. My firſt Anſwer is this, Here the Words 
are, that Salus Reg*. Periclitabatur. Theſe Words 
in ſhew ſeem to be poſitive, but in ſubſtance 
but Relative; and is rather but a Comment on 
the Writ, or an Abſtract in point of thoſe Dan- 
gers mentioned in the Writ, for the Clauſe was 
brought in on the return of the Writ, and if we 
have the Writ it ſelf, the comment thereupon 
or further explanation thereof is not material. 
My Second Anſwer is, I doubt, I fay no more 
if the King put particular Reaſons into the Writ, 
4 Lug: whether the Law 4 of legal Courſe) 
oth permit any after Writ to put in further 
Clauſes of the ſame Nature with the former to 
the ſame end. 5 
If the Caſe be thus, then our Demurrer will 
be no Confeſſion of any ſuch Danger. N 
In the next place, admit the Words in the 
Writ had been poſitive, and materially expreſ- 
ſed; yet according to our Rules of Law, it can- 
not make uſe of that Senſe they are now ap- 
plied unto : For at the beſt, the Word Salas being 
only proper to a Phyſical and Natural Body, is 


applied here to a Body Politick. It is but a Me- 
- taphor which. the Laws will not indure in Writ, 


for it would bring in great Miſchiefs. In Writ 
and 1n Pleadings Dee are Dangerous, we 
know not how to take Iſſue upon it, and there- 
fore is not regularly allowed; but I leave it to 
your Lordſhips Judgments. . 
There are no Words of the Danger of the 
loſs of the Kingdom, that is, ſuch inftant Dan- 
er, for apply the Words to a Natural Body as 
alus, J. S. is in Danger, it doth not preſently 
imply, that he is in ſuch inſtant Danger of 
Death. A Doctor will ſay a Patient hath not 
his Health, yet no Danger of Death, it is the 
common Speech, the ſame Senſe it muſt have in 
a Body Politick. If the Wards were good, and 
did imply a Danger, yet not ſuch a Danger as 
may hazard the loſs of the Kingdom; for the 
Words are only Salus Reg*. FPericlitabatur, and the 
thing may be never in Action which Twenty 
Years hence may loſe the Kingdom. A Man 
may ſay, that the ſafety of the Kingdom is in 
Danger. At the beſt, the Words will not make 
the Caſe as it is put. b 
Mr. Sollicitor out of his great Care ſearching 
into every hole, where he thought we might peep 


out, doubting our Demurrer would not be a 


confeſ-· 


64 
confeſſion ſufficient, he takes in another help, 
which is this, that if this be ſo declared by the 
King's Opinion, and under the great Seal, that 
this alone had been fufficient for this, there hath 
been urged, the legal Weight of the King's Af⸗ 
firmation and of a Certificate under the Great 
Seal; and both be concluded in this Caſe. 

My Lords, before I anſwer to this Matter, I 
profeſs for my Client and my Self, that we make 
no doubt of the King's Word, and believe there 
was Danger, though not ſo apparent to us: but 
only both to allow it as ſufficient in a legal Pro- 
ceeding, and that his Majeſty who in his own 
Worth deſerves it, by after Prances, might turn to 
a Diſadvantage. : 
That which we urge is, how far in form of 
Law, this may be allowed, we ſhall argue, and 
that briefly,. tor the Caſe needeth no help. ” 
For this point I take it for leave, under your 
Lordſhip's Favour, that in legal Proceedings, 
and regularly, his Majeſty's Opinion, and Certi- 
ficate in things of Fact is not binding. $0 
| Yea, but they ſay, it is matters of State and 
Government. 5 | | 
For that to ask the Queftion, whether or no 
raiſing Forces thus, is left to his Majeſty, that 
ſtands and falls on the main Cauſe. 
My Lords, I do agree in divers Caſes the 
King's Affirmative ſhall be concluſive in Matters 
of Fact, that is, when it is not ſo triable elſe 
where as in a Writ de Rege 7nconfulto, to ſtay Pro- 
ceedings when the King Certifies matter of Fact, 
the Writ muſt be obeyed, but then withal the 
matter is triable elſewhere. But theſe Caſes will 
not match ours. As for that great Caſe 20 Ed. 1, 
concerning the Lords Marchere, that the King 
was Recordum Superlativum to ſay no more, it 1s 
but an Allegation of the King's Counſel. CC © 
My Lord, the Reaſon whereon I ſhall moſt. 
rely to void the Senſe of the Writ, Salus Reg' pe- 
7iclitabatur, is thus, That though it doth now ap- 
pear by the Mittimus, that 4 Aug. the Kingdom 
was in Danger of being loſt, yet it is not ſuffi- 


4 Aug. it ſelf, for the Writ and Declation in 
Law muſt ever contain preciſely ſo much of 
matter as is neceſſarily true to warrant the 
Demand. | | 3 
In this to ſee the Miſchief, that a Danger now 
declared makes the Caſe, how ſhall the Subject know 
by the Writ 4 Ang. whether to obey or no. The 
Law binds not a Man to Divine; And if this 
ſubſequent Declaration ſhall mend the Caſe, then 
the Subject ſhall be a wrong doer, ex parte ſeo”, 
which is againſt the Reaſon of our Book. I ſhall 
remember the Caſes put by Mr. St. Johns to ano- 
ther purpoſe. A Commiſſion ſent forth without 


Cauſe expreſſed, that Commithon is not good, 


and it is not denied by Mr. Sollicitor, that a 
Cauſe maſt be ſer to make. it good in Law, And 
it your Lorathips be pleaſed to look on the 
Precedents, as I know you will, which the King's 
_ fide hall bring unto, your Lordſhips will find the 


Danger turned from the firſt Writ to the laſt. tf 


Nay, in the Writ of this Year I am told it is-fo 
cout of their Opinion, fearing the Writ. 4 Aug. 
was not fo good as they would have it. They 
put it into the Mittimus, which they knew 


The Tryalof Joun HAM EDEN, Zh; 


but for ordinary 


—.— not do good, but they did it only to 
G | | 

But laſtly, admit the King had ſaid the King- 
dom was in ſuch inſtant Danger of loſs, and that 
there was an inſtant neceſſity of the Command 
this way, and that this could not have expected 
Conſideration in Parliament yet if the contrary 
appears in the Record, then neither was the De- 
murrer a Confeſſion, nor the Certificate Con- 
cluſive. "ev 2 Bi! | IA 

I could ſtand on many other things, as that 
the Danger ſhould be more particular, for ſo are 
all the old Precedents, to ſay, Salus Regni is in 
Danger, is too general, as in a Protection, they 
muſt alledge, in what place the Party protected 
is imploy d. e 

Secondly, in the Mittimus it ſhould not be 
that Salus Reg* periclitabatur, but how, Salus Reg 
periclitabatur, I believe it is meant for, but we 
muſt now look to rules of Law. True it might 
have been in Danger before, but not true as in 
the Caſe of Indictment upon the Statute of 8 
Hen. 6. for an entry upon Whiteaker exiſtens tene- 
ment. 
time, without ſaying, tunc 9xi/iens, at the time 
of the my 5 5 EN, 

My Lord, in the Concluſion upon this Diſ- 
courſe, it appears, I have ſo pared the Caſe, that 
in the Writ dated 4 4g. there appears no Dan- 
ger of the Kingdom being then loſt ; and that 
in the Mittunus there are no expreſs Words of 
Danger to the Kingdom inſtant or unavoidable. 
If it were ſo, ir cometh not time enough, for it 


ſhould have been in the Writ dated 4 Ang. And 


if there had been ſuch expreſſing of ſuch in- 
ſtant Danger in the Writ, 4 Aug. and in the Mit- 
timus; yet not material- if otherwiſe on Re- 
cord. And laſtly, this Certificate doth not con- 
clude us. rr Ong 5555 
Thus then to ſhew what the Caſe is, and what 


it is not I have put out of the Conſideration of 


the Caſe, all Conſideration of ſuch Danger to 


> on the ſafety of the Kingdom, as are unavoidable. 
cient in Law, nor can our Demurrer hurt us; 


becauſe it muſt have fo appeared in the Writ, 


I have left nothing in the Caſe but Conſidera- 
tion of the protecting of Merchants againſt Pirates; 


fence of the Sea, that the 
Caſe doth fall thus. I humbly conceive, that in 


this place, I might, without further Argument, 


with ſome Confidence venture my Clients Cafe 
upon your Lordſhips Judgments, notwithſtand- 
ing any thing objected on the King's Part. 
Then, by your 3 Command 1 ſhall 
proceed, having laid aſide the Mittimus and Salus 
Regm periclitabatur, and taking the Caſe only on 
the Writ, 4 Aug. which, as I take it is nothing 
of Danger to the Kingdom, but for protecting 
Merchants, and for common Defence, the Call 
ſtands thus. A 
That though there be no actual Invaſion, no 
known or declared Enemy ; yet the King out of 
his 1 4 Aug. 11 Car. apprehendeth and 
foreſeeth Danger to the Kingdom in point to be 
loſt; and that the Danger is ſo inſtant and un- 
avoidable, that it requireth this Aid. Whether 
he King out of Parliament by his Royal Power 
can command this Supply? 
I have endeavoured not to miſtake Mr. Sol. 
licitor, it were an injury to requite him ſo ill. 
In my Argument I {hall deſire leave to hold his 


Courſe | 


J. S. the Laws will not take notice of the 
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Courſe, becauſe the two main Queſtions are 
both of one Nature, though different in Degrees. 
Our Queſtion is, in Caſe of common good 
againſt Pirates. Upon the whole, my endis to 
ſhew that by the fundamental 'Policy of England, 
the King cannot out of Parliametir charge the Sub- 
ject, no not for common good, unleſs in ſome 

tal Cafes, and of a different Nature, or up- 
e 9 2 goo * 
thou | ing's Judgment the Danger be in- 
| Rant and unavoidable. PEER. 
My Lords, in the debate of theſe two Que- 
ſtions, 1 have learned of Mr. Solicitor not to 


ſay all that I 1 fy fo much as is neceſſary, 


and as he bath chalked out the Way. 
1 ſhall inquire of this Power by Arguments up- 
on a practice conſtant and allowed in time of 
good Government, when the Liberty of the Sub- 
Jeet was not trampled upon. And ſhew it 

Acts of Parliament, Reaſons, ànd Authorities in 


both. 


My Lords, I am now come cloſe to the Argu- 
ments on the main; Before I begin, give me leave 
to profeſs that I aim in a Dilemma. - The Que- 
ſtion will be, what the King can do in theſe 
Caſes, by his Royal Power; it much concerns 
him. And I have learned ont of a Speech of his 
late Majeſty, what it is to debate ſuch Queſti- 
ons. Not to _ were to diſobey the Af- 
_ ſipnment of the Court, and to Yeſert my Client 
aud his Cavſe. For my Fart, as your Lordſhi 


| Ge I have labour d to decline the main Queſti- 


Non; I ſhould be glad it might fo _ 5 
I T ſhall not offer it if happily the Caſe falls 


Kings Power. I doubt whether the way of Ar- 
gument ſhall do the Crown à diſſervice. 
Out of my Duty to his Majeſty, and Service 
to your Lotdſhips, I humbly offer, whether your 
Lordſhips may not think it fitting to determine 
the Queſtion upon the N of the Caſe, 
before it be further argued, and here I ſhall reſt, 
or upon your Command am ready to go on. 


Here the Lord Chief Juice Finch ſaid, ve do 
mot. uſe to judge of Caſes by From. ITS 

My Lords, finee it is your Command, I 
Gall? obe , and go on, notwithſtanding the 


Dlicornut Arganiehtunt, which on each fide threa- 


teneth. | | 33 
I bope his Majeſty will excuſe us for argui 
or dun which 826 elſe be determined. And 
as he hath given way to an Argument, I hope 
his goodneſs will excuſe us, while we do our Duty 
for our Client. an if I ert in oy Rn 
| . Wyifdom, 1 am be Wiſer than 


ty Lords, I hope neither his Majeſty nor 
your Lordſhie will think ir « Preſuprion 1 
make aà ſtrict in iry into' a point or a higher 
| Natale, yet ns far r airs your Lordſhips, 
7 „Tſhall tread as lightly as I can, yet 
Aa e Liberty to pick ont forme to refer to 


» that if any matter or Conſideration of State come 


I muſt crav k out ſame to refer t 
by your Lofdthip Con deration, and ſhall forbear 


choſe things that are unit. 


. Here the Lord Chief Fuſtice Finch ſaid, Lecp 
you within the bounds of Duty, as befits one of your 
Profefion at the Bar at Weſtminſter ; and you ſhall 
bave no Interruption, 


My Lords, I ſhall be very wary and tender. 
L ſhall now open the Diviſion and Parts of my 
Argument, | ER 

My Negative Part is this, That the King can- 
not out of Parliament Charge the Subject, not 
only for the Guard of the Sea againſt Pirates; 
but alſo not for the Ordinary Defence of tie 
Kingdom, though the King judge the Kingdom 
unavoidably in Danger to be loſt. And in this 


I muſt take in the Defence, as well the Defence at 


Land as Sea. | 
My 8 part is this, The King regularly 
1s to be at the Charge for guarding the Sea 


by againſt Pirates. And for the Defence of Land 


and Sea . Enemies, ſo far as he is able. 
And that the King hath Proviſion for both, eſpe - 
cially for the Sea Service. 5 
In the Proſecution of theſe two general Parts, 
I ſhall not only propoſe my own Conſiderations, 
but join them with Mr. St. Johns as I can fur- 
ther infer them or juſtify them againſt Mr, Sol- 
licitors denial or Evaſion. 


And this Courſe will neceſſarily bring in 


many of his Arguments, which I would be glad 
to ſpare, if the Cauſe would bear it, becauſe 


your Lordſhips ſhould not think that I do no- 
thing but repeat. In this way I ſhall humbly. 


endeayour to clear each Part, by giving a reply 


: | before I deſcend to other Particulars. And where 
off in the penning of the Writ, and not of the 1 


conceive a new Objection, which will not fall 
within any former Anſwer, I will raiſe it and 
endeavonr to lay it. Into theſe general Queſti- 
ons will fall many others of great Conſequence. 


Firſt, Such as not being the main, the main 


I will not draw upon particular Debates. Where 
there is any thing concerning State or Reve- 
rence, I hope to admit ſuch, and ſave my Clients 


: Cauſe. 


. thus unfolded any form of Argument, 
I deſcend to my Negative, That the King in none 


of theſe Caſes without Parliament, can charge 


the yi po a 


I wi 


effary Attendance of the Publick Advice 
in Parliament upon the Royal Power. 


And Secondly, from the abſolute Property the 
Subject hath in his Lands and Goods, from 


theſe two things I ſhall draw my Reaſons, 

For the Political Advice in Parliament, I ſhall 

humbly decline all School Diſputes. The Spidey 
make Poyſon out of that which the Bee 


makes Honey. I ſhall omit the Conſideration of 


I ſhall take my Riſe from the Judgment of 


King James 1619. in his Speech in Parliament, 


wherein his Majeſty agrees, that the King in 
concerto, can do no more then the Fundamental 


Laws of the Kingdom alloweth ; and I aſſure my 


ſelf his Majeſty defireth not more. 
Before I enter into the Argument further. 


Whether the Law hath * ed the King we 


* 
r rr 


| | prove it from Reaſon, which is the Ma- 
ſter of all Authorities, as Mr. Solicitor ſaid. And 
from Reaſon drawn from the Fundamental Po- 
licy of the frame of this Engliſþ Government, in 
the n 
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of Parliament in either of the Caſes put. I here 
profeſs for my Client and my ſelf, that while 
we ſpeak of Political Advice, and how far a Go- 
vernor ſubject to Error and Will may uſe a Regal 
Power, we do always with thankfulneſs to God 
acknowledge our preſent Happineſs to be bleſſed 
with ſo juſt a Prince, and we fetch it from our 
Hearts. And were his Majeſty ſo Immortal as 
he deſerves, and that his Succeſſors may be Heirs 
to his Virtues as well as to his Crowns, we 
ſhould with the Royal Power might be free from 
Political Advice and Unlimited. 


Here the Lord Chief. Juſtice Finch ſaid, This be- 
longs not to the Bar to talk of future Government, 
it is not agreeable to Duty, to have you Bandy what 
is the Hopes of ſucceeding Princes, when the King 
bath Children .of bis own that are like to ſucceed 


him in bis Crowns and Virtues. 


My Lords, for that whereof I ſpake; I ſpeak 
as looking far off many Ages, Five Hundred 
Years hence. 330 * 

My Lords, becauſe J might run into further 
Error, if I ſhould not take your Advice, I ſhall 
ſlip over much, and the Sum of all is, 

Firſt, An Argument from the Policy of Eng- 
land in the neceſſary Attendance in the particular 
Advice in Parliament. . . 

Secondly, It will be from the abſolute Pro- 
perty that the Subject hath in his Goods, taking 


that for granted, againſt the Book of Cowel writ- 


ten in the Time of King James, who under the 
Word Parliament, ſpeaking cf the King's Power 


cout of Parliament, faith, the Power in Parlia- 
ment is but a Pious Policy; but this was com- 


plained of, and by Proclamation the Book was 


denied. Your Lordſhips alſo know of another 
Book that was ſentenc'd upon the ſame Oc- 


caſion. | | . 
The uſe that I make of it, is this. If the frame 
of Engliſh Government ſtands in the Royal Power, 
and the Subject hath Property in his Goods; 
Then the adequate Reaſon of both from theſe is, 


that therefore the King cannot without Parlia- 


ment Charge the Subject in his Eſtate, though in 
pretence for common Good, than a Prince Five 
Hundred Years hence, if ſubject to Error or Will, 


may, if he will, upon any Occaſion, or no Oc- 
caſion, at what rate he will, Charge the Subject 


to the height. | | ; 

As to the Advice Political, if the King can 
do this alone, what is become of the Policy, for 
which the Political Advice was made attendant 
to the Regal Power? Ne Reſpublica, &c. 
Secondly, If the Subject hath à Property in 


Eis Goods, how is it in the Power of any one 


alone to Charge that? This Reaſon I mult not 
teave, for on this the Caſe ſtands or falls, tho 
there be many Books and Caſes, yet all are 
from Reaſon, but eſpecially when theſe ſtand 
together, „„ | | 
The Reaſon ſcems ſo ſtrong, that it ever holds 
in ordinary Power. It holds pro bono publico 
pro Beke he cannot make a Charge in 
ordinary things, and Mr. Sollicitor did not den 
it the force of this Objection, the Anſwer ſtands 
thus. | | 
Admit it be agreed, that by the Policy of the- 
Kingdom, the King cannot charge the Subject, 


and extraordinary, where the King doth think a 


in Subſtance, though Proviſion be made, yet af- 


yet the King may, without Advice in Parlia® 
ment, in Caſes extraordinary; where, in his 
Judgment, Safety of the Kingdom is in inſtant 

anger, and that the Buſineſs will not admit of 
the Calling of a Parliament, He fortified this 
part of his Diſtinction with ſtrong Reaſon ; for 
in ſuch Caſes Property muſt yield, for Salus Po- 
puli 2 lex. & neceſſitas lex temporis & quod 
cogit defendit, all are true; and to this ſome 
home Caſes were put. As for building of Bull- 
warks upon another Man's Land, and burning 
of Corn in 88. and then foreſeeing the Incounter 
of a Reply, he ſaith, the Subject muſt not ſay, 
that although the Power be in the King, 4 
will inlarge his Power, for the King can do no 
wrong. | | 

This prima Facie hath a fair Shew, and may 
go far; yet I hope to give it a full Reply : By 
this Diſtinction the whole Frame of Political 
Advice is, under favour, deſtroyed. I ſhall 
ſhew the contrary by Reaſon and Experience. 

For the Diſtinction between Danger, ordinary 


Danger and a Parliament cannot be called: That 
Diſtinction, I ſay, muſt needs deſtroy the Policy 
in the whole; for as I conceive, the End of that 
Policy was but this; for elſe, what could it be? 
As it will ever be in the Will and Deſire of a 
good Prince to do all Good for the Subject, to 
whom this Advice by Parliament can do no Hurt. 
So in what Caſe whatſoever ſhould happen many 
Ages after, for that Poſterity will look upon it, 
It ſhould never be in the Power of any Governor 
to become ſubje& to Will or Error, if he would 
ſo do to hurt the Kingdom. That Policy was. 
not made ſo much for a good King, but looking 
what might happen many Ages after, = 
If you allow ſach a Prince Power extraordi- 


nary, and make him Judge of the Occaſion then 


3 his Declaration we muſt make further Pro- 
» · | 5 1 

Yet may ſome ſay here is a Poſſe and Eſſe; 
becauſe be ins: ſo "4 will. woe Je 

True, it is unmannerly to fay fo of any ordi- 
nary Man; but under favour, it is allowable to 
ſay he may, if he will: Then if we leave him 
that * 94 in ſuch Caſes he hath no Reſtraint, 
but his Will. 1 1 20 
But it is ſaid the Law will not preſume any 
ſuch thing. . . 
The Law doth not preſume a Will, but the 
Law-Books doth on Things that may be, as 
well as on things that will be. True, the Law- 
Books ſay, the King can do no Wrong, which 
proves, that it is poſſible for a Governor in his 
Inclination to incline to Wrong, and therefore 
the Law hath taken a Care that he ſhould do 
none; for he cannot make a Diſſeiſin nor Diſ- 
continuance. There may be an Inclination to 
Entry; but the Law, becauſe he ſhould do no 
Wrong, hath made this Act void, which is not 
a Diſability in the King, but a Prerogative to 
make him come the nearer to the Divinity in the 
Attribute. ; | | 

1 ſhall offer the Judgments of ſeveral Ages in 
England; they ever thought it a dangerous 
thing, when they thought any Reſtraint fitting to 
allow any Exception whatſoever, though Cauſe 
for it, leſt the Party, that was meant to be re- 


rained, 


ſtrained, mould be judged, and then go out 
when he would. Thomas of Beckett, he would 
not ſwear to the Laws of King Hen. the Second, 
unleſs he might put in this Expreſſion , Salvo Ho- 
ore Dei. The King never meant to violate none 
of theſe; bur if that had been allowed, the 
Clergy had been Judges of that, therefore they 
would not be farisfied at this Day, we have 
8 5 of Kings themſelves in this 
eL. 


ſhall proceed to the Practice of our Kings. 


In all Acts of Parliament where they had ever a 
Deſire to declare the King limited or reſtrained, 
If they did admit of any Exception, they would 
have it in Words ſo punctual, that they would not 


admit of any Matter of Evaſion, for fear hereby his 


Proceed ing might be at large. In the grand Char- 
ter of King Jobn, Nullum Scutagium imponatur, 
there was a Clauſe of Exception; true, there was 
a Reaſon to except. How all (not as Ed. 1. 
would have done) ſaving the Aid due and accu- 
ſtomed; but the fair Fits Chuivelier, Oc. and ſo 
was Mag. Char. though not in the Roll fo careful 
to have no Words that give any ſuch Light. 

I come to the Statute of 25 Ed. 1. againſt Aid, 
ſaving the ancient Aid due and accuſtomed ; no 
doubt but in theſe Words there was no more ſaved 


than Law muſt allow the King, and the Parlia- 


ment did ſo mean; yet when that ſame Act came 
cout, the Subject was not ſatisfied, and therefore 
the Statute, De Tallagio non Concedendo, was made 


to take away the Exception in that Act. The 


| Statute 28 Ed. 1. after the Confirmation of two 
Charters, and diverſe Additions, there comes at 
laſt a Salvo Jure Corong, Your Lordſhips will 
find in Hiſtory how all this was ſatisfied. And 
29 Ed.1. at a Parliament held at Lincoln, the 
King made a Confirmation without a Salvo, and 
et none will deny the Right of the Crown; the 


ords did intend to preſerve that. TH: morn 


| Lordſhips ſee the Opinion of this Kingdom, from 


Time to Time, how careful they ever were in all. 
their Acts, to leave any Way whereby that which 


they did intend for their Good might be avoided. 
Now whether in this Caſe there might not be an 
- Avoidance, I humbly leave it to your Lordſhips 


| Judgnients? | 


But before I go further, it may be demanded, 
| how came in thoſe Savings into thoſe Acts, if the 
Parliament did not like them, and that they were 
put in here was a Te EEE. | 
I ſhall give a double Anſwer in the Caſe; 
though a Salvo, yet it will differ from our Caſe, 
the King was not Judge there, but your Lord- 
ſhips to be Judges between the King and his Peo- 
ple; but in this Caſe the King is to be Judge of 
the Necelaey o ri” 
But to give you the true Anſwer, the Exception 
never came in originally from both Houſes, but 
from the Lords themſelves z this may ſeem 
ſtrange. It was the Difference of thoſe Times 


and ours in making Adds of Parliament; thoſe 


were not Times of granting all, or denying all, 
but to anſwer ſome as to ſome part, and ſometimes 
an Exception. And this being read, the A& 
drawn up upon the whole by the King's Council; 
and this Miſchief was found out, 5 Hen. 4. and 
from that time all Peritions were wholly granted 
or denied. ſo your Lordſhips ſee how theſe Savings 
came in, not by the Subjects, but by the Penning 


/ 


i 
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of the Acts by the King's Council. The laſt Ex- 
ample is in late Times in the late Parliament, in 


the Petition of Right now printed, which was 
long in Debate in Parliament againſt Loans and 
Billeting of Soldiers. After the Petition had paſ- 


ſed the Lower Houſe, that thoſe things were againſt 
the Law, there was a Propoſition in the Upper 


Houſe concerning the Addition of a Clauſe of 
Saving. Upon the Journals it appears, that there 
were ſeveral Conferences between both Houſes 
where the Reaſons are mentioned, and do appear. 


And in the ſeveral Conferences the Commons 
did not yield, but the Petition paſſed abſolutely ;- 


and the Reaſon was, becauſe to put in that Saving 
was to undo the Petition, 

To conclude this, to ſhew the Experience of 
ſuch an Exception, ſine aſſenſu, what it hath 
wrought in former Ages, as that of Normandy, 


though foreign; yet to ſhew what ſuch a thing 
did work there. It had the ſame Privileges we 
claim, and much of their Law came in here with 


William the Conqueror. Lewis the 11th taxed 
them high; they made Complaint, he, on the Com- 


plaint acknowledgeth it, and would Tax them 
no more but on great Occaſions: What followed 


thoſe Hiſtories plainly declare, 


Having, as I hope, taken off the Bulk of that 


Diſtin&on, I ſhall further ſhew how it doth 
ſtand with the Practice of the * Ty: THe 


is a Fundamental Rule in our Law, rather a Mil. 


chief than an Inconveniency : For when nothing 
can be fo abſolute in Government, but that there 
may be one Caſe or other wherein there is no Pro- 
viſion made, all the Care Men take is to chooſe 
the leaſt, Now his Rule is rather a Miſchief than 
an Inconveniency. Now Miſchief is that which 
perhaps may fall out never; or if it doth fall out, 
yet ſeldom ; for if it were a thing that might 
commonly fall out, it were an Inconvenience. 


On tuis Fundamental Rule, the Law concerning 


Lands and Liberties is thus grounded ; true, the 
might be a Miſchief for want of this Power ＋ 
Caſe extraordinary; but the Miſchief perhaps 


never, or ſeldom falleth out. But to allow the 


other would be an Inconvenience daily; I deſire 


your Lordſhips to caſt your Eye upon a learned 


Writer, Comines, Fol, 107, 131, 180, 181; where- 
in the Whole putting them altogether, ſpeaking 


of the Danger that might come to a State for want 


of Power, to raiſe Supplies for Reſiſtance, giveth 


a a Commendation of the Government of England : 
True, he doth go fo far, faith he, it is — in 


a defenſive War, that any Preparation, which 
mult be great, and long abour, on be ſo ated ? 
but that Prince may take a timely Notice, to call 


together, and adviſe by Parliament. In the Low- 


Countries, where they have Wars, though they 


have an Exciſe for ordinary, yet they do it not 


for extraordinary, without Conſent in Parlia« 
ment. ; 


My Lords, I go on, admit an Enemy ready 


to land; no Poſſibility for a Parliament; ſee 
how the Caſe will now ſtand? I ſhall leave it to 
your Lordſhips Conſideration, whether there be 
an abſolute Neceſſity, bifra & extra; to command, 


and then to ſhew there is a Command, and by 


what Law; and eg Law that is more ſtrong 
than the poſitive Law of the Kingdom; and doth 
work more in Point of Fear. I do put this by 
way of Admittanc. COIN» 


In 


2 E 
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In that Caſe there goeth out a Writ, a Manda- 
mus Rogantes ; but it is in Articulis neceſſitatis & 
' quatenus a Mandamus Rogantes, nor ſub pena foriſ- 
ja, of all you can, but for your own Preſer- 
vation, and Safety of the Kingdom. Theſe Writs 
have gone forth in ſuch Times, when there hath 
been a near Danger, and that hath ferved the 
Turn; for that Inſtin& of Nature, that did make 
ſome Part of the Kingdom deſire Government for 
Preſervation ; the ſame Inſtinct of Nature doth in- 
ferr to Contribution for Defence : Nay, that is 
a ſtronger Law than ours; for that Law which 
ariſeth from ones own Breaſt, as it doth com- 
mand, ſo it doth compel: There need no Law 
without, when there is a Judge within. Now in 
Times of Neceſſity, there is a Law that doth com- 
pel ; nay, there is a ſtronger Penalty than our 
Laws can imagine; for our Laws can make but a 
Penalty of all that you have; but how? To the 
King. But when there is a Danger from an 
Enemy, there is not only a Danger of loſing all 
that one hath, but of loſing Lives and Lands, 
and all that we have; and all into the Hands 
of the Enemy. | > 

Put the Caſe an Enemy was landed, to ſhew 
what the Powers are by our Laws in that Caſe for 
Defence; when there is particular Appearance of 
inſtant and apparent Danger, in that Caſe, parti- 
cular Property muſt yield much to Neceſſity. 

Theſe Caſes our Books warrant as building of 
Bullwarks on another Man's Ground, and burning 
Corn. 41.88. there was an actual Danger, and 

then it was juſt to take Corn or Graſs, or any 


— 


thing to raiſe Supplies. But where do any of our 


Books ſay, that upon Fear of Danger, though in 
the King's Caſe, a Man can, without leave, make 
a Bullwark in another Man's Land. I do not 
read, as your Lordſhips may obſerve in this Caſe, 
of apparent Danger, the Power of the King; ob- 
ſerve withal the Power of the Subje&, and out of 
what Principle this doth grow z whether out of a 
Form of Law, or out of Neceſlity. In theſe 


Caſes of inſtant Danger, and actual Invaſion, it 
is not only in the Power of the King, but a Sub- 


ſes. For if 


ject may do as much in diverſe 
there be an actual War, the Subject may, without 
any Direction, do any Act upon any Man's Land, 
and invade any Property towards Defence : Ir is 
the Law of Neceſſity that doth it. Nay, in that 


Caſe, the Subject may prejudice the King himſelf 


in Point of Property. It an Enemy be landed, 


and a Subject take away the Horſes of the King, 


he may juſtifie it in any Action; as in Caſe of a 


Caſtle or City, if they can juſtifie there was a 
Neceſſity, they may pull down the Walls, or blow 


up the City. In this Caſe there is no manner 0 

or any Man ; and in that inſtant Neceſlity be. im- 
ploy'd to the publick Good. Levis timor will 
not ſerve, for then a Man cannot enter for fear 
of Force, but ſuch a Fear as ariſes from an actual 
and apparent Danger ; then there can be no Loſs 


to the Subject in that Caſe. Secondly, On the 
other fide I ſhall ſhew, what Goods were taken for 


blick Uſe, were taken 
atisfaction was made for 


—— 


by way of Loan, and 
. 
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Miſchief if Subjects Goods be taken by the King, 


CY 


| before the Judges in the Exchecquer Chamber, in he great Caſe of Ship, 


Money. 


May it pleaſe your Lordſhigs, | 
O remember the Queſtion whereupon I left 
off my Argument the other Day, whether 
the King of England can charge the SubjeQs for 
finding- of Ships at their own Coſts, only upon 
the King's Judgment of an inſtant Danger. 


Firft, Whether for Defence of Merchants a- 


gainſt Pirates. Secondly, For ordinary Defence 
of the Sea : And, Thirdly, For Defence extraor- 
dinary againſt an Enemy, only out of the King's 
Apprehenſion of an inſtant Danger, which can 
not, in his Judgment, expect a Supply elſe- 
where, | | | | 

Not to repeat, yet in a Word or two, I ſhall 
open my proceeding on this Queſtion ; and the 
rather, for that I find ſome Miſapprehenſion, as 

It Leg granted more than I meant, which is fit 
to Clear. | 

'The Sum of all was but this ; That the Kin 
could not charge the Subje& in any of theſe 
Caſes. The Reaſons I urged were but ſhortly 
thus: That the SubjeQts of England having an ab- 
ſolute Property in their Goods and Eſtates, and 
the Policy of Parliamentory Advice being to 
prevent Charge only then on no Occaſion, one 
might err by Weakneſs, by Evaſion or Will: 
'That therefore the King could not charge, in wy? 
of theſe Caſes, without Parliament; tor that ſo 


ſo on no Occaſion, as to 71. ſo to 171. That i 
this held in ordina 


ert extraordinary Occaſions, though inftant in 


he might charge, if he would, as on Occaſion? 


Charges, you may not ex- 


the King's Opinion; for ſo a King intending to 


do nothing by his Policy without Parliamentary 
Aſſiſtance, he may, if he would fo declare, to 


charge at Pleaſure, on no neceſſary Occaſion, or 
beyond all Proportion. This Diſtinction I indea- 
vourꝰd to take off, ſhewing it did deftroy the End 
of the Policy. | 

That there was no Neceſſity of ſuch a Diſtin- 
Ction here I ſhewed; there was one thing which 
I forgot for deſtroying of the Diſtinction from 
Necellity, and leaving the King Judge of the 
Neceſlity ; that in Judgment, ſo to do it, is all 


one to leave it to him arbitrarily, if he will, 


which is that only which was intended to be pre- 
vented, if he will 


— in the Lower Houſe o 


a Parliament, 
againſt the Divine for his Sermon. 


I have ſen 


the Charge, for holding the King had a Power in 


caſe of Neceſſity, and leaving the King Judge, 
and ſo at Liberty and Pleaſure, if he will. This 


I do but touch here, for I muſt make uſe of it in 


the Main; and under 


Favour, ſhall make the Caſe 
ſomewhat like, 


for 


t of the Charge, if not the 
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For the other two Matters, that when Dan- 


ger is apparent, there was no need of poſitive 

ws, I urged it thus; not admitting any thing 
wherein I deſire not to be miſtaken. Admit no 
Writ of poſitive Command, yet the Subject will 
be then under a ſtronger Law, which as it doth 
command, ſo it doth compel, that is, the Law of 
Neceſſity, which is the ſtrongeſt of all Laws, 


with which the Judgment carrieth an Execu- 


tion, and that this Law commandeth under as 


2 Penalty; for though not under Pain of 


orfeiture to the King, which as to the Cauſe of 
Forfeiture, is but ad terrorem; yet under the 
true Pain of Forfeiture of all to the Enemy, from 
whom we muſt look for no Mercy. | 
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As the Law faith, he may incline to miſtake 
in his Natural, ſo it hath taken care, that in his 
litick Capacity he ſhall not. And therefore, 
leſt 7 Errors of the Natural Body ſhould 
reflect on the Body Politick, the Law hath pro- 
vided ancient Means to prevent it, which was a 
Writ of ad quod damnum; Na. Br. faith, that if 
any Damage be to the King's Subjects, the Patent 
is in Law nought : As if the King grants 4 Fair, 
and there is an ad quod damnum brought, to inquire 
what Fairs were kept by it; if found a Damage, the 
Patent is void: The Books are full of ſuch Caſes. 
It is true, that in ſome Caſes, the Books do allow 
the King to lay a Charge upon the Subject, yet 
not in every Caſe for publick Good; but only 


Good, private Good doth yield on all Parts. Of 


"Woes, : Ty 1 
- This may ſeem a Nicety, but under Fayour it King to charge in any Caſe arbitrarily, it is but 


Laſtly, That if an actual Invaſion and Neceſ- in ſome few, which indeed have been ancient, 


ſity withal, that not by any Poſitive Law of and indeed of the vety Eſſence of neceflary Trat- 
the Kingdom, but of the general Law of Necefſ- fick and Intercourſe, between one Part and ano- 


ſity which is above all Laws: For the publick ther of the Kingdom; as Murage, to keep the 

Commodities fold the ſafer. Toll for a Fair or 
theſe two laſt J have but touched here to ſhew Market towards the maintaining of it. Pontage 
what 1 mean; I ſhall ſpeak further of them both and Paveage, for the bettering of Paſſages. And 


towards my Concluſion, in my Anſwers to in all theſe Caſes the King may grant a Sum of 
Mr. Sollicitor's Objections. 


| een "EK Money to be paid; yet as it is in this common 
I ſhall now proceed to make good out of our Good, ſome Body muſt have the Power to grant, 
Pooks of Law, that the Law doth not leave it and that can be none but the King. So if the 


in the Power of the King (in reſpect of ſuch a King ſhould grant on no Occaſion, or howſoever, 


King as poſſibly may be) to lay any Charge upon which is enough for me, a Sum too great, greater 
the Subject, but only in ſach Caſes where the than the Benefit the Subject ſhall receive, it is 
Law hath made ſuch Proviſion, that if he would void in Law. If the Subject hath not a quid pro 
he cannot miſcarry. | 


| duo, then no Charge; 5 Report; and in this Cafe 
In this Place, becauſe it is taken for a Maxim, there is a Judge of the Juſtneſs of the Proportion, 


That the King can do no Wrong; and therefore beſides the King: And this is when a Patent 
the Law doth repoſe this Truſt in him, of charg- cometh to be queſtioned, if the Toll be laid too 
ing without any Danger at all. I ſhall ſhew, high, then the ſame Patent is nonght. Thus then 
that the ſame Law doth take notice how, and in you ſee how far it is that the Law doth agree, 


what Caſes the King can, as much as in him lieth, that the King ſhall lay Charges upon the Subject, 
do amiſs ; and where the Law is ſparing to leave only out of common and ordinary Neceſſity, there 


the King any Power to lay a Charge on the Sub- mult be ſome Body to have Power; but then there 
jedct, even in ſmall things, when the Quantum is a further Remedy of a Miſtake. 81 5 
reſts in his Judgment. It is true, the Law doth Here, before leave this, I will make a dotible 


allow the King to command Payment of Monies uſe thereof. Firſt to ſhew, that if the Law 


in ſome Caſes; yet where the Quantum or Occa- doth not permit the King any abſolute Power in 
on is Subject to a Trial, the Ground of all this Trifle, ſhall the King do it in fo great a 
this is, that the Law ſees the King may in- Matter, where you ſhall have no Judge but him 


cline to miſtake, though as a King he can do no ſelf of the Occaſion and Proportion. | 
E RE | I next obſerve, where the Law permits the 


is clear. is reſteth in the Diſtinction of a where this Power doth ariſe by Original Con- 


double Capacity of a King, as a natural Man; tract, and Precedent Conſideration and Agree- 
and to ſay in this reſpect he cannot err is ftrange ! ment for Land; and then not guatenus as a Sub- 


Humane Nature is not capable of that Preroga- je&t,: but quatenus as a Tenent, only as Ratione 


tive at the beſt ; and they are ſubje& to natural Tena, in reſpect of the particular Signory and 


Infirmities of the Body, and muſt die; even ſo of Dependance, not in reſpect of the general Sig- 


the Underſtanding and Will. And fo you ſee the nory of the Kingdom. 


Law muſt take notice of poſſible Miſtake in Go- My Lords, it is true, at the Common Law the 
vernment; and this Poſhbility in another is no King had a Power and Liberty to charge, till he 
Injury to a good Prince, but ſets off his Merits was reſtrained by Statute, which was Aids pur 
with a greater Luſtre: This is not only true for Faire Fitz Chivelier, pur file Marrier, pur Ranſome, 


| ſinaller. things, but even in the greateſt. How and Taxing of ancient Burroughs: And theſe 


many 40s of Parliament have we in Print (of Aids too, were in reſpect of particular Signory, 
which your Lordſhips are Judges) declaring the quatenus Tenentes, 2 n 
King's Miſtakes in the Acts themſelves by way of The next thing that I obſerve is, that the Po- 


Complaint, and providing Remedy for the Future, licy of the Kingdon fo little delights in theſe In- 


yea, in their own Times. To inſtance in one certainties, though it ariſeth out of Contract and 


long ſince, caſt your Eyes upon the beginning of - Conſideration, as in Caſe of theſe Aids, the Law 


the Acts of Parliaments of Ed. the Third's Tune, would not allow that Inconvenience of leaving 
where we find a Statute for the Goyernment of them to an arbitrary Charge, but in ſome Caſe 
the Realm, Ch op e ſettled a Proportion. 17 true in Caſe of 1 

R | i . Jom, 
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ſom, becauſe no Man can tell the Certainty of 
that, it is left at large. 
This I further obſerve, by the Common Law, 
where the Charge is in reſpect of the Tenency 3 
yet. if the Charge comes often, as the King 
leaſeth, there the Law did not leave it to the 
ing s Judgment; as in Eſcuage, which is a Pro- 
fit ariſing to the King in reſpect: of the Signory. 
Though the Law allowed the ſaid. Aids, pur Faire 
Fit Chivalier, and pur File Marrier, becauſe they 
could happen but once; but Eſcuage, that might 
happen often, the Law would not allow that to 
be uncertain; it muſt be aſſeſſed in Parliament, 
as in the Charter of King John, which was al- 
ways held to be no more than the Common 


My Lords, upon the whole, I deſire your 


Lordſhips to conſider how unwilling the Law is 
to leave the King a Liberty to charge, even in 
the King's Caſe, at Common Law, and how re- 
ſtrained by. Act of Parliament, where the Com- 
mon Law before did give Liberty. 8 

Next obſerve, that the Law, in none of the 
ſaid Caſes, nor I believe in any other, doth per- 


mit a Power to lay an immediate Charge upon befor 


the Subject, but only in laying a Charge to be 
paid in reſpect of the Benefit, which he hath re- 
ceived, which is fit to pay, and none are com- 
pelled to receive it or pay it; for if he will not 
have the Benefit, he may may refuſe to pay it 
even in Caſes between King and Subject. In the 
Caſe of Toll, Pontage and Paveage, it is not 
laid fo on the Subject, that he ſhall pay it whe- 
ther he will or no; but as there is a Benefit by 
the Pontage, Cc. which cannot be maintained 
without Charge; and therefore juſt, that thoſe 
that have the Benefit ſhould bear the Charge. 


the King doth lay a Charge, quatenus Rex, it is 
not ſo left unto him, either for the Occaſion or 
Proportion; as that if he will lay never ſo much 
he may; for if it be unreaſonable, the Law doth 
| Tus it void, as in caſe of Toll, if unreaſona- 
My Inference is this; if the Law be thus care- - 
ful in ſmall things, as Penny Matters, whether 
or no the Law will make no Proviſion in the 
Main, but leave the Subject to the abſolute Li- 
berty of the King, to charge the Subject when he 
will ſay the Kingdom is in Danger, and where 
there is no Judge at all. I will conclude with 
Book-Caſes, in the Point that the Law doth not 
leave a Power in the King to charge, though 
it be in the King's Judgment, pro bono publico, as 
in the Caſe of granting an Office. The King can- 
not at this Day regularly create an Office in it 
ſelf with a Fee, but in Law it is void; though 
the Office in it ſelf hath a Shew, nay, it may 
be pro bono publico. P. 11 Hen. 4. 15, 16. and in 
14. a Grant of an Office of Meaſurage with a 
Fee void; and that very thing, 13 Hen. 4. was 
complained of in Parliament, that it was againſt 


the Law, becauſe it was in Charge of the People; 


to which the King anſwers, let the Laws and Sta- 
tutes be performed. In the Roll, amongſt the 

Adjudicates, the Reaſon is expreſſed, quia ſonat 
in prejudicum Populi , 16 Ric. 2. the King grants to 
one a Rate upon every Barge that paſſed the 
Bridge, in Conſideration, that the Patentee had 
tzken upon him the ſcouring of the River, in that 


Sea, and that theſe Pirates were only ſtrange Ene- 


Caſe the Patent was repealed, So in the: Caſe 
of Lights to be kept for the benefit of Sea-faivings 
men, this was in Charge of the People. This 
Patent was complained; of, and your Lordthips 
know the Order upon it.] I omit many Caſes, and 
conclude with that of Forteſcue: de Legibus Anglia 
f ſpeaking of and commending the Policy - 
of the Government of England, prefers it before 
that of France; and ſhews the good Fruits and 
Efforts of it; and lays down this for one. That 
the King cannot Charge without conſent in Par- 
liament, and he was a Man allowed for extra- 
ordinary Judgment who ſheweth Inſtructions for 
a Prince for future Government, being truſted 
more with the Government of the Prince then 
any other. 1 conclude theſe Cafes with this Ob- 
ſervation. | „ 
This denying of Power of laying Charge on 
the Subject, is not only in the Caſe where the 
King would raiſe Benefit to himſelf; which a 
Man may call tallagium vel anxilium, but in Caſes 
of Charge which lies on the Subject, though 
not for the Kings own. Benefit, though alſo it 
be in Caſes pro bono publico as in the put 


I ſhall now. come from the Books, by which I 
have ſnewed what is the Common Laws, that by 
theſe Grounds the King cannot Charge the Sub- 
ject. I ſhall now offer the Conſideration of 
ſome things, which are Acts of Parliament, or 
have the force of Acts of Parliament. | 
I :ſhall begin with that of Villiam 1. for a 
Conqueror 1 ſhall not call him, for that Name. 
came in about Ed. 3. his Time, for there being 
an Edward be fore, becauſe they could not tell 
how to give him. a Diſtinction from the Confeſ- 


ſor, they called him Ed. 3. after the Conqueſt, 
Laſtly, I ſhall offer, that even in Caſes where b 


y Direction of Sir Roger Oven the great Anti- 
quary. That which I thall: urge is, that which 
he granted Anno 1. of. his Reign. That all Free- 
Men ſhould hold their Lands ab omni injuſla ex- 
actione ſeu: Tallagio, nothing to be demanded but 
that which was by Tenure, as in Edmerus, by 
Selden. Now whether or no this be an Act of 
Parliament I ſhall not diſpute, yet in thoſe, times 
when a thing was granted, between the King 
and the Subject, though it had not all the For- 
malities that now it hath, yet it was binding, 
however, this 1s: called the Conqueror's Laws, 
and I take it for a Law. 18 5 0 

Then it reſteth to examine the Words, whe- 
ther the Words will ſerve the purpoſe to clear 
the Subject in point of Seſs. It is ſaid, they 
ſhould be free ab omni injuſta exactione ſeu Tallagio 
ita quod, &c. by this all Charges, but ſuch as 
were by Tenure, are called Exactions. The Rule 
is, ubi lex non diſtinguit nec nos debemus. - This is 
a Grant if not of Right yet of Grace, and muſt 
be taken largely favores amplificandi. The Sub- 
Jett could not have demanded of him, eſpecially 
that of Forty Shillings, if it had not been the 
Laws of the Land beformmmſgmedme. 

I ſhall humbly leave it, whether this be not 
the Laws by which Edward the Confeſſor laid 
down the Dane- gelt, for the Dane- gelt was not 
only againſt Pirates and Sea Robbers, they were 
indeed Pirates and ſtrong at Sea, but alſo againſt 
all other Enemies! Theſe called the King of 
Man, Archipiratus, that is, a pewerful King at 


mies 
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writes, and it was to raiſe Men not obviare erup- 
tioni but irruptioni, not ſo much to keep them 
withirt their own Kingdom, as to keep them from 
falling on the Land. And by the Hiſtory of 
thoſe Times when this was raiſed, it was by reaſon 
of the Danes landing in Northumberland and Eſſex ; 
and ſo upon that Irruption of the Danes, Dane- 
gelt was raiſed, It is called by Cambden in his 

Fit irruptione boſtium ;, and Lambert in his Saxon 
Laws; but let it be irrnptione or eruptione, or be 
it Dane - gelt, to keep them from coming out or 
landing here, both of them were for the Publick 
Service: when this had been ſo much complained 
of in Edward the Confeſſor's Time, it is clear 
he damned it. And Ingulphus is an Author wit hi- 
out exception, and Tilburienſis not to be com- 
pared' to him. Bgulphur was a great Courtier 
and Favourite of William” the Conquerors, and 
to think that he had not a better Knowledge of 
what the Confeſſor did than Tilburienfs, who 
wrote many Scote Years after, is much. And 
it is ſtrange that Igulphus, who was ſo much 
bound to the Confeffor thonld carry a Law down 
to Edward, ſo much to the Prejudice of the Co- 
feſſor, it he had not been ſare of it. Iilburien- 
fs was urged, as if he ſpake, that it had been 
paid to the Conqueror 3 he wrote in Hen. 2d's 
Time. And, my Lords, obſerve that he was an 
Officer in the Exchequer, and for the Rules 
of the Exchequer he teacheth them well; but 
for Hiſt6ry againſt Tygulphics I leave him. 
If this were laid down by Edward the Confeſ- 
Jor, then I conceive; this Law of Villiam 1. Was 
but the Law of Edward the Confeſſor, and there 
was no Ground for him to require a Law to 

lay any Charge but what was before. . Tilhuri- 
en makes this Good, for he himſelf faith, that 


the en lald it down and took it up 
again. If it were laid down, I would, know by , 


What Law ot particular Direction it was laid 
down if not by this, for nothing in all the 
Laws of tlie Confeſſor can Cauſe to lay it 
2 this; and thus far he ſtandeth with 

I Thall further ſhew theſe Aids and Talliages 
3 9 bs; It is a clear Ground that ex-. 
ceptib” format Rigillam in non exceptis, an excep- 
Kh often dot enlarge the meaning of the Word 7 
beyond rhe drdinary Senſe, As if 1 do grant to 
S. all my Trees, here my Apple- Trees paſs; 
dere dur if I graif all u Trees, except my; 
Feat Trees, - thete my Apple Trees do pals, be- 
*this"ſhewerh that I meant all my Fmit- 
Trees lu the Word Trees I apply it, that here 


cauſe” 


is a diſcharge of all Taxes, .except. F, , Tenure. 
Now 1 ſhall ſhew that Tenures, were for Defence 


* 1 


ieee ere f er . En 
and Service of the. Kingdom in the proper 


Place, when I ſhall ſhew what Proviſion: and 


Means the Law hath allowed the Ki 


- 


fence. 0 * 55 e 
My laſt Obſervation is this. This was n ot a 


— 


Charter between the King and his Tenants, but 
betwixt the King and Kingdom, and ſo ſome- 


Nin muſt be laid down that was due to the 


for De- 


There are two kinds of Aids, one from Te- 
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But here Mr. Solicitor hath taken that grounded 
Argument of which I have found a contrary 
Senſe, that is, Sumus fratres Conjurati ad Reg de- 
endend, wherefore theſe Aids not poſſibly meant 
here; but this is contradictory. By inference 
to overthrow a thing expreſs, is againſt the Law. 
The Words are expreſs, that there ſhall be no 
Talliage, then by. an Inference to ſay, that the 

Defence of the Kingdom is not meant is hard. 
True, all by their Allegiance are bound to de- 
tend the Kingdom, all are to fight for it. Acts 
of Parliaments tells us, where and how we do it, 
and when; but that we muſt give Aid is ano- 
ther thing. e | 

It is one thing to ſupply with the Body; ano- 
ther thing to give or pay Money; and if there 
be any Invaſion pro poſſe ſuo, every Man is 
bound to Defence; but whether for every De- 
fence of the Kingdom we muſt give an Aid is 
anothet thing. Acts of Parliament will be the 
beſt Expoſitors of things ſo long ſince, for as 
Cuſtom and Uſe will make a common Law, ſo 
likewiſe it will declare an antient Act of Par- 
Hen. oo i Ds Oe ELTON 
Now I ſhall come to that of King John, quod 
nullum Scutagium vel auxilium ponatur. The Credit 
of this Statute I ſhall firft clear. It is not only in 
Math. Paris, verbatim, who wrote in Hen. 3. Time; 
but the Original was ſhewed under Seal the 
laſt Parliament by Mr, Selden, and' theſe very 
Words were read Nullum Scutagium, &c. And, 
my Lords, though this be no where on the Roll, 
yet that no ways, leſſen the Authority of it. It 
is no part of the Eſſence of a Statute + to be 
found on Record, if all ſhould be burn'd by 
miſchance, what would become of the Laws, 
though the Rolls are all burnt, yet the Judges 
knows what are Acts, and what not, though they 
have nothing to make it good by, but their own 
Manuſcripts. or printed Books, or Traditions; a 
Man cannot plead againſt an Act of Parliament 
1ul' tiel Record; and that is the Judgment in the 
Caſe, in 8th Report, Princes Cafe. The Duchy 
of Cornwal ſtands ſupported by an Act of Parlia- 
ment, not upon Record. That which I ſhall 
ſhew to make this an Act of Parliament appears 
out of the Words, there are two things Scutagium 
and Anxilium, and Scutagium riſeth from the Te- 
nents, and Axuilium from the Subject. To ſhew 
that Auxilium is laid doun by this; it appears, 
that he could not aſſeſs Scũtage without Parlia- 
ment. I hope to ſhew that Scutage was for the 
Defence of the Kingdom, and is ſuch a Provi- 
ſion, that no King bath: à better, and ſuch 
5 one as will raiſe in England above 40000 
Men. „ 1 I > OO 
Ay, but faith Mr. Solicitor,” not aſſeſſed but 
by Parliament, that is, not meant to bind the 
King, but the Subject; the King can do no 

Doth any Man think that the Commons did 
come to the King to bind themſelves, and leave 
the King at Liberty. 144 

I come now to argue from the exceptions, ex- 
10 N armat Regulam in non exceptis, this excep- 
ion ſhews the latitude of the Words to be a 


nents, the other from the Commons; one was. diſcharge of all Aids, that there had not been 


by Command from the King without any more, 
the o | j 


ther by Act of Parliament. 


. 


* 


* care had of the particular Aid, quatenuus a Le- 


nentibus, they were afraid, even thoſe were ſwal- 
9 lowed 


* > 3s 8 l a 
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lowed up. True, I & not conceive that was a 
thing of tncelliry' t as the King may have it 
in, if he would, ſo the Subject had no reaſon to 


deny it him, for it was but Juſt, and was never 


meant to be taken from him. Nay, the Lords 
themſelves had reaſon to take care themſelves, 
that this was not diſcharged, for in all theſe 
Caſes the King hath no more then a common 
Perſon, for he hath his Aid pur file marrier, and 
pur faire ranſom, and that appeareth 21 Ed. 1. 
A Releaſe from a Lord unto his Tenent, ſo that 


there was Reaſon that the King and Lords ſhould 


have Care of this, yet they were afraid thoſe 


Words would be fo {trong againſt publick Aids, 


as that they would take away private Aids. 

Laſt Reaſon that this Auxilium muſt be ſaid 
publick, look in all the King's Deſires, when 
they did deſire Aids, {till their Introduction is 
for the Defence of the Kingdom, which 1s a 
Cauſe of calling the Parliament, which appear- 
eth by Speeches there on Record. Nothing can 
be intended of theſe private Aids for himſelf. 


I have done with the Charter of King John. 


I next come unto Aſag. Char. 9 Hen. 3. for 


Magna Charta, I humbly conceive that this 


Charter, at the firſt, when it was granted, was 


no more then verbatim, the Charter of King John, 


and originally had in it this very Clauſe of 
Nullum Scutagzum, my Reaſon for it is this. 

| Firſt, upon all Hiſtories, that after King John 
had granted a Charter, the Pope would have 


| 1 him of it, as far as in him lay, but 


that ſtill the Lords and Commons made Claim; 


he died. Hen. 3. cometh in. A Difference ariſeth 
between the King and the French. Then it was 


propoſed, that this Charter ſnould be confirmed; 


HFiſtories ſay, that at his Corronation, he gave 


his Oath to confirm the Charter of King John. 


Then in the 9th Year of his Reign, the Lords 


demanded it, he was unwilling, becauſe it was 


Zotten per dures : But the King ſaid, we are Sworn 


to do 1t, and therefore muſt confirm it. And 


in fat. Paris it is ſaid expreſly, that the Lords 
did call for the Charter of King John, and there 


it was read and confirmed Verbatim. And Mat. 
Paris lived in the King's Court, and was adeo 


familiaris, that it is ſaid, he Eat with him at his 


Table, and at that time he wrote this Book, 


and ſure he durſt not have written it, had it 


not been true; but we find jit not now upon 


Record, how this might poſlibly flip I ſhall tell 


Ou. 8 
"Firſt, We have no Original Inrollment of Mag 
Char” no Aſag Char but that of King Fobns. 
If it be true, which Hiſtories ſay, that Hen. 3. 


did revoke his Charter , it is poſſible theſe Rolls 


might Periſh in that time, the Authority of the 
King at Oxford did inforce them to bring in their 
Records, doubtleſs they would not leave the In- 
rollments. n 

The next ſtep to look for it is, 28 Ed. 1. con- 
firmed there, and is exemplified, the Original 
may be loſt in ſo long a time, what became of 
all Parliament Rolls, till 4 Ed. 3. All periſhed 
by Fire or ſome other Miſchance, things were 
afterwards put together and upon the Roll. This 
was not the Original Inrollment of 8 Hen. 1. and 


written in the Roll where Acts of later time are 


Written, and with the ſame Hand. If it were 


na 


once in King John's Time, it muſt be left out, 


ſomewhere.-  » _ . 
' Obſerve this one thing more, that is, as this 
of Scutagium and Auxilium doth concern the Sub- 


* 


jects in their Lands, there is a Clauſe alſo that 


concerneth the Subjects in their Perſons, Nullus 


liber homo Impriſenetur, that might be taken for | 


ordinary Impriſonment, then there cometh a Pro- 


viſion for the King that he ſhould not do it, 


which is non ſuper eum Mittimus, ſuch Words as 
that 4 Man knoweth not what to make of them; 

but in the Charter of King Jobn, it is nec eum iu 
Carcerem Mittimus, in the great thing we ſee 
the Miſtake, and how the other happened I can- , 


not tell. 


I now come to Ed. 1. Time, wherein I hope i 
to make good thoſe Acts of Parliament that we 


have vouched, and here lieth a main Endeavour 


the Firſt was of 25 Ed. 1. which is not denied ; 


to be an Act, nor cannot. The other is de Tal- 
lagio non concedendo, which is ſo full, that it can- 


not be evaded, and therefore is denied to be an 


AQ. Firſt, for the Act of 25 Ed. 1. which is 
againſt Aids and Talliages, nor to be taken with- 
out conſent of the Kingdom, I humbly conceive, 
that by theſe Words Aids and Talliages uſed in 


former Acts, that theſe were meant of things for 


a publick Defence of the Kingdom, complained 


of and not denied. I ſhall bring home the Roll 
of the 25 Ed. 1. that the King doth not 22 


or their 


to pay them pur Reaſon, to have Words 
Money; but that they muſt have a reaſonable 


Satisfaction, I will ſhew that was the Senſe given 


upon the Record. 


Firſt, for the practice of the times, that there 


were Ship Writs went out, theſe Writs went forth 
in a more terrible Term then any I ever ſaw, 


ſub pena forisfaacturæ vita & Membror. 24 Ed. 1. 
was the Writ. I am ſure that ſuch a Writ by 
the common Laws would not have been men- 
tioned, that if they did it not, the King ſhould 

hang them. This Writ was the Grievance upon 
the Subject, and this Act refers to that. True 
there were other Greivances, 4to and 5 to. but 

this was one, and that theſe Aids which were then 
for the Defence of the Kingdom were included 


within the reſt appears. The King in reading 


the Articles, ſpeaketh, that what was done for 


Defence, though true he had Wars in Poifou and 


in other places beyond the Seas, yet as true that 


it was a War to be kept from hence by Defence. 
That part was for Defence cannot be denied, 
and yet no Diſtinction to be made between a 


Foreign War and Defence, and both equally a grie- 


vance to the Commons. 


After this Act of 25 Ed. 1. there cometh out a 


Commiſſion, and this was in purſuance of the 
promiſe, that the King did make at his goin 


into Flanders, and that was to inquire of thoſe 


Grievances in the Articles, and among the reſt, 
there was De laneis & Corus taken away pro de- 


fenſione Maris, and to that the King faith, there 


pay pour Reaſon, there hath an Anſwer been given 


unto this, and much ſtood upon, that the King 


ſhould ſay upon this Commiſſion to inquire of 
Grievance pro Cuſtod. Maris, If it „igele r 

were ſo il ferr taunt ils teneront ap- gan arol 
Payer Pour vo 
no more, then that the King would give a Rea- 


fon 


aſon, that this ſhould be del Recon : 


® 3 * 4 1 . * 
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en why he did it I queſtion. As if be ſhould 
ſiend Forth Commiſſions, and afterwards diſpute 
it, or if he did do it, whether lawful gr not, that 


2 


is not the way of ſending out Commiſſions. Sup- 
poſe that the King ſhould ſay he would give 
them a Reaſon for it, this Commiſſion did go 
5 to enquire of thoſe Grievances. And if the 

ing had not ſaid he would have given any Sa- 
tisfaQion, yet it is enough that it is inquired of 
as a Grievance. It is a wrong upon the Subject, 


Princes may lay Taxes, yet the Subject doth not 


call for Satisfaction. A Princely Word that it 
ſhould be done. | eee 
But when the King doth ſay, pazs pur Reaſon 


to think that, that is no more than that he would 


give ſoine Reaſon for it, is a very ſtrange infe- 
— In a-.bargain they uſe to ſay. you ſhall 


hold your ſelf content with Reaſon, you ſhall 


not have your own Demand, but he is ſatisfied 
one way or other ſo hete.: mme 
To begin with a Record 21 Ed. 1. Parliament 
Book. A Petition: of the Commons, and they 
did deſire Reſtoration of all their Monies, 25 Ed. I. 
there were Two de laneis & viſtualibus within that 
Commifſion, ſo the Monies and the Things taken 
were inquired upon by that Commiſſion 26 Ed. 1. 
were for Defence, and here Ordinatum eft per con- 
cilium quod Rex , 
upon rr Petition they deſired Satisfaction for 
Goods taken upon the aforeſaid Commiſſion, 26 
border d by Parliament, that the King ſhould fa- 
tisfy them ſo ſoon as he can, ſo that they ſhould: 
hold themſelves content, Ita quod ſe contentes 
baberent; ſo that you ſee not Satisfaction by Rea- 
ſion, to juſtify them, but the King ſhould Iatisfy 
| them one way or other. It is that they ſhould 
have ſome thing for it, and not that they ſhould 
have Reaſon ſhewn them why they ſhould have 
nothings e lac) 174, © oat we lA hos 
But I: reſt not here, there is one Parliament 
Koll remaining before 4 Ed. 3. and that was 8 
Ed. 2. Pro Priore £7 Fratribus Sti Johamis Jeruſalem, 
It is there ſet forth, that Ed. 1. did Command 
his Treaſurer and Barons of his Exchequer, to 
make Satisfaction for Wages. taken in Scrutinio 


to the Clergy and Laiety velut pro laneis & Corus, 


and that Satisfaction ſhould be part by Money 
and part by realeaſing of Debts ſo as this the 
King had no meaning, 26 Ed. 1. to pay back 
Money preſently, but would give them Satisfa- 
Ciion one way or other, by Payment of Debts, 
or releaſing of Debts, as was explained by that 
of Ed. 2. Another Record P. 27. Ed. 2. Rot. 36. 
er was there given for an Eight and 
I - Thoſe things which were taken before 25 Ed. 1. 
complained of, and that confeſſed by Mr. So- 
licitor, ſo as I conceive, though it had been enough 
that there had been an inquiry of theſe things 
as upon a Complaint, though there had been no 
more Anſwer. If an Anſwer make it better, it 
zs no Anſwer to ſay, that they ſhould have Sa- 
tisfaction by Words, but either in Money or re- 
_ if none at all, Confeſſion had been 
. ENOUPNn. , | 4 3 
I ſhall now come to talk of Mr. Solicitor 8 
Exceptions to the 25. Ed. 1. where he endeayour'd 
to ſhew that this Money for Shipping could not 


be intended within the Body of the Act, and if 


f Jonx Halean tx; EG 


ſatisfaciet eis quam Citius patexit, 


rous Words. 


, * 8 | a 
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it was, yet it was excepted in the ſaving of the 
Ad- 7 FF « 4 8 Ot 


* 3 . 
The Objection ſtands thus. No Aids were 


charged but ſuch as were granted, and we do 
not ſhew that theſe were granted, and there is 
a Word beyond that, (Prizes) and how far that 


extends I leave to your Lordſhips Judgments. 


But if in the Body of the Act yet excepted in 
the ſaving all antient Aids due and accuſtomed, 
for the ſaving ſuch an Aid due and accuſtomed, 
ſurely was meant there. %% W 

In this Anſwer lieth this Queſtion, whether 


theſe were the antient Aids due, or not by the 


Common Laws, this will ſtand or fall on the 
Body of the Argument. I ſhall tell you what 
theſe Aids were, and they cannot be theſe, there 
were other Aids mentioned in the Charter of 
King John, as pur faire Fitz Chivalier, &c-' 
That which: takes off all, is, If theſe Aids were 
part of the Grievance, though for' the Defence 
they cannot be meant in the ſaving; for that de- 
ſtroys the purpoſe. of the Act. And for that 
ſaving, it never came in by the Commons, nor 
the Lords, but the form being ſo to grant in 
part, and as the King would grant it ſo they 
muſt take it, Hiſtories do ſay they did not like 


it, and fo they deſired an abſolute Act. 


It was ſaid, that Aids and Defences were meant 
of. Foreign ones. If the King and Council were 
ſo, wary: as to put in ſuch a ſaving as before was 
not in the Act, it ſhews what Care they had to 
have that they could not have. If by the Laws 
they might have them for Foreign Defence and 
not at Home; they that put in he faving would- 


have put in a DiftinQion. I-ſhall leave the Con- 
ſideration of this Act to your Lordſhips, how 


far it hall extend to Aids for the Defence of the 
Kingdom in that Caſ me. 
„ T ſhall: go on and conclude with the Statute 
de Tallagio vom concedendo. That Act of the 25 Ed. 1. 
was indeed ſo well penned, that it gave Mr. So- 
licitor a very probable Colour to make thoſe plau-: 
ſible Anſwers. The Lords did deſire a better 
Act, not with theſe Words, no ſuch Aids, for 
ſuch is a Relative Word, and thoſe are Dange- 
Next, if no more be meant by the ſaving 
then pur Faire Fitz Chivalier, &c. and yet to 
have left theſe in the general, and not in the 
particular, had left a way open to queſtion what 
they had been. And in Wal/mgbam it appears 
the Lords were not contented with it, though it 


was ſigned and had paſſed the Great Seal. It 


is true, that at this time a Pardon did paſs to 


thoſe Lords, the Words are fo ſtrong, that this 


was denied to be an Act: and much ſaid, and 
very colourable too to that purpoſmgwGG. 
It is true, that this Act is no where on Re- 
cord, that we find, but for that an Anſwer hath 
been given before. mee. 


It is!faid; that is no Act, but only penned as a 
by the 


Charter, that Exception was once made 
King's Council on another Occaſion. - = WE 
Ads of Parliaments were then penned ſo Mag 
Charta, and Charta de Forreſtæ are but in form of 
Charters. | e 
Yea, but we cannot tell when it was. 
How many Acts of Parliament are there which 
we know not when they mo Hiſtorians oy 
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tel], that it is hard to find it when the Records 
are loſt; but this will appear to be in the time 
of Ed. 1. there is the Pardon to thoſe Eatls, 
in 25 Ed. 1. we know that the Rolls of thoſe 
times miſcarried and were loſt, and ſure it muſt 
be after the Statute of 25 Ed. 1. : 

But then there is an exception from the diver- 
ſity of the penning, ſometimes nullum Tallagium 
ponetur, ſometimes pojtatuir. | ; 

We know upon the entering of the Rolls, there 
have been diverſe Miſtaks in the entering 01 
ponatur, if it be with a Daſh, it may eaſily be 
miſtaken, and fo only vitium ſcriptoris, and no- 
thing elſe. 5 ; „ ay KS) : 

Then let us inquire what it was if it be no 
Act. It is faid it is no AR but an Extract out 
of 25 Ed. 1. and that he urged ſeveral ways upon 
Ws * 5 AER 

- By the penning of it, it doth appear, that he 
| that wrote It. 15 a Scholar, and not miſtaken 
to make a thing abſolute that was Relative, for 
nullum to make it tale, and to make that with- 


out a ſaving that had a ſaving, is a ſtrange kind 


of ſaving. _ e "5884 
a Tea, bs cannot be an Act, for at that time 
255 was a Pardon granted to ſeveral great 
"IS | 
If that be true, which Hiſtory ſaith, when 
this Act was publiſhed, the Lords were not ſa- 
_ tisfied with it; and theſe were the Lords to 


whom the Pardon was granted that were: not 


fatisfied, and to make their Pardon the ſtronger, 
they did Weave it into the very Body of the 
Act; and for Valfingbam he is of great Credit 

among the Hiſtorians, 8 GE 
- They ſay further, that this is no Akt, for this 
takes away theſe Three Aids, pur faire fitz Chi- 
valier, file marrier, and pur Corpus Redimind'. 

This is not ſo, Acts of Parliament ſpeak of it, 


and practice ſpeaks of it, and therefore no Law, 


and practice of Ship Writs ever ſince, and for De- 
fence of the Kingdom. „ 

For the Aids, that is a good Act; yet thoſe 
were not intended nor included within that Act, 
and therefore that practice is not contrary, be- 


cCauſe it is not within the Words of the Act, nor ſilent 


in the meaning of the AQ. 


For the Aids therein queſtioned, the Queſtion 


was between the King and the Commons, and 
not between the King and Tenents; then that 
being the Queſtion, there muſt be a Conſideration 
according to the Occaſion and the Doubt made. 
But to take thus Nullum Auxilium ponamus, theſe 
are not Aids put on the Tenents, but Fruits of 
2 Signory, as the Duty riſeth not from the King's 


Command, but from the Laws, and ſo not with- 


in theſe Words Nullum Auxilium ponamus. And fa 


all the practice ever ſince will well ftand with 


this Act. Rep | 
And to fay Shipping is not meant, becauſe of 

the practice ſince, is nothing. Let me eſtabliſh 
once the Laws, and no matter for the practice. 
If the Laws be once ſettled, we muſt reduce Pre- 
cedents to Laws, and not Laws to Precedents. 


The Tryal of J Oo HN HAMBDEN, Eſq; 


makes our Common Laws, but 


I rely upon is, the Ju 


And for the practice yet, ſtill the Subject makes 
a continual Claim againſt them. 

My Lords, to prove this is an Act, Valſing- 
ham entred it in his time, who did not write 
very long after it. Though it hath been ſaid 
that he was a Monk; and what he wrote he 
took up in the Street and Market Place, yet L 
will not think fo of Valſingbam, who'was ever 
held an Hiſtorian of very great Credit. And no 


Hittorian whatſoever durſt ſet down any thing 
for an Act of Parliament, if he had not a ſure 


Warrant for it, it had- been little leſs than 
Forgery. | 80 . 
In the next place, it hath been ſaid Hiſtories 
are no good Authorities in Law. 
Ttue, they ſhall not tell me what the Law is, 
yet they are good to tell us of Res gala, whe- 
ther or no there hath been ſuch things done. 
He tells us, not that this was for Shipping, or 


not for Shipping, but tells us there was ſuch-a 
thing. I have ſearched after: this Act, and I 


have found in an antient Manuſcript in Her, 4. 
Time where it is, and it - there under the 


Name of | Statutum de Tallagio nem concedendo, and 
T find it mentioned no where, but ſtill find it 


mentioned as 4 Statute. I have an Abridgement 
of Hen. 8. Time, and there it is put in as a 


Statute. Iwill not urge ah; but probably, 


and that an Act in Hen. 4. Time, 13 Hen. 4. 
A Complaint of laying: Taxes on the Subject, 
the Anſwer is, let the Laws and Statutes be ob- 
ſerved, this is that poſitive A& that doth reach it 
more than any other. ant eee ie 


that if they deny the Truth of an 
for Res geſla as this. If from time to time it hath 
been conceived an Act what more 2 What 

— — 


But the main Anſwer that I rely upon, is; 
rian 


and Allowances ? And ſhould we doubt of many 


things, whereof we find the Acts of Parliament 
themſelves, I am afraid we ſhould ſhake many 
things done by the Common Laws. That whic 

nt of the late Parlia- 


ment, to which your ps will give all 
Reverence. 'This, my Lor id not paſs. Sub 


io, but was made a Queſtion, and ſomething 
propoſed on the King's Part, whether an A& or 
not, in the Concluſion it came into the Petition 


of Right, the very firſt Statute mentioned in that 


Petition was this, de Tallagio #01 concedendo. made 


in Ed. 1, Time. How far this Queſtion paſſed 


at the Committee, it is better known to your 
Lordſhip, and is the thing whereon it is built. 
If this had not been an Act, it had been dange- 
rous to have put it into the Upper-Houſe ; but 
it being there Read, your Lordihips know what 
was done upon it. 1 | | 

The Petition being thus debated in both Houſes, 


1 ſhall leave it to your Lordſhips Conſideration, 
how far you will make this Queſtion to go in 


this Caſe. And his Majeſty did not deny the 
2 but both King and Coumſel agreed it is a 
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My, Holborne's Third Days Argument in the Exchecquer-C homber, before 
all the Judges, on the Behalf of Mr. Hambden, in the great Caſe of Ship 


Money. 


_ My Lords, | 

' A che other Day, ſo now again with your 
X Lordſbips Favour, I ſhall be bold to ſam 
up.my laft Day's — in a very few Words, 
and by the way clear my Meaning, wherein 1 
was any whit © ſcure, as alſo add where I was 
deſective, yet briefly in both. 
| My Lords, The general Queſtion the other 
Day, being concerning the King's Power, to lay 
a Charge of Money upon the Subject; and my 
general Ground _ it being but this, that 

though the Laws did intruſt the King in man 
great Powers in Government, and with the whole 
vernment, according ta the Laws ; that yet by 
doing of Acts, which charge or prejudice the 
Subject in his Eſtate, the Law did ſee that it was 
that Kings, as Men, might err, and there- 
| ann 
inſt Law, ſhould be void, as in Caſe of a Diſ- 
fn or Diſcontinuance, or where they. were to 
paſs Grants, that there ſhould go before an 4d 
uad damnum; and alſo, that if they were paſ- 
that if they were to the Prejudice of ano+ 
ther, that regularly in that Caſe, Law did make 
3 and that they were to be repeal- 


And I ſhewed how this did hold, eſpecially in 
laying Charges upon the Subject. I ſhewed that 
the 1. 


w was not willing to leave the King 
Power to charge in any Caſe, notwithſtandi 


where the Occaſion might be common, and di 
require for the Maintenance of Traffick and 
Commerce between N bold them ſtill as 
within one Body. The muſt leave in ſome 
Body a Power to c which would be left in 
none but the King as fupream Governor. The 
Caſes. for this were the Monies to be paid for 


Murage, Pontage, Paveage, Ferriage, and the 
ike. That in thoſe | tough th King was 
truſted with a Power to lay a e; yet the 


Law did not leave the Charge arbitrarily in the 

King's Breaſt, fo, but that if it were uoreaſona- 
ble; the Grant was naught, and the Propor- 

tion was to receive Tryal by another, upon 
whoſe Judgment it muſt ſtand or fall, which 
were either the Judges or a Jury; like to the 
Caſe which I might have put, but did not, of a 
Fine uncertain upon a Copyhold. I alſo ſhewed, 


that in ſome Caſes the Law did allow to demand 


arbitrarily upon ſome Subjects, Sums of Money, 
yet that was not upon the 8 
Subjects; but upon ſome Subjects, quatenus 
Tenentes, which did rife upon the Jus rentulare, 

as to marry hs . to make his Son a 

Knight, or for Ranſom, or upon thoſe which 
were little better than Villains; the King's Bur- 
geſſes, whom the Law did not ſo much regard, 
yet the Policy of the Kingdom, in thoſe Caſes, 
did afterwards reſtrain the King into a Certain- 
ty, by Act of Parliament. | 


ubjefts, guatenus 


Afterwards I went to the Caſes which were in 

int, that the King could not lay a Charge 
upon the Subject, though for a publick Good, 
and inftanced in the Caſe of the Grant of the 
Office of Meaſurage, with a Fee, adjudged void, 
quia ſonat in Oppreſtone Populi, 22 Ed. 3. Pat. 31. 
The King granted to one Pawley, an Office of 
Alneage of Worſted, and becauſe in Charge and 
Burthen of the People, and a new Grant, adjudg-d 
void, and was repealed, _ | 
began with that of 4 Vill. 1. which I now 
find more clearly to be an AR of Parliament out 
of an ancient Manuſcript of the Church of 
Lichfield, mentioned to this purpoſe in Eadmerns : 
Here I endeavour'd to anſwer to Mr. Solicitor, 
when he ſaid, that there was another Law of the 
Conquerors, which explained this, and ſhewed, 


that the Charges for the publick Defence were not 


meant, becaule it is ſaid in another Place of the 
ſame Laws quod omnes ſunt fratres conjurati ad 

Regnum defendendum. To this my Anſwer is, that 
they are fo for their Bodies, Fratres conjurati, 
to ſerve, but not to be charged. Yet I muſt con- 
feſs it is pro viriÞus & Facultatibus, to defend the 

Realm, where pro Facultatibus may ſeem to imply, 
that they were bound to be ſubject to Charges, 


fecundum Facukates; under Favour, pro viribus c 


Facultatibus, are but Words of like Nature, viri- 
bus, that is Facultates, natural Powers not Sub- 
ſtance, for it is not only that ſhould be Fratres 


conjuxati ad Regnum defend 
Dignitatem Corone, Ic. 
I went next to the Charter of King Fobr, 
which I obſerve to be but common Law ; it's 
inrelled, remaineth under Seal, and is recited, 
verbatim, in Matth. Faris. OW 
Iwent next to the Acts of Parliament, 25 Ed 1. 
inſt Aids and Talliages; there I laboured to 
ew, that the Act was made 1 15 Aids and 
Talliages, though for the publick Defence, and 
that was out of the Articles; whereupon the 
Statute was made, and upon the King's Anſiver 
to the Articles: Next out of the Commons, which 
was after the Statute, to enquire of the Grievance 
menrioned in the Articles, to the end there might 
be Satisfaction, which was promiſed upon the 
Articles; where, in the Commons, the whole In- 
quiry was De gravaminibus., © 
It is enough for me that this Commiſſion was 
ounded upon the former Articles, and that 
— this very thing, pro defenſione Reg was inter 
gravamina. It had been ſtrange, when the Kin 
had confeſſed upon the Articles, that he woul 
not legally juſtiſie them. And upon the Com- 
miſſion, in purſuance of the Articles, had called 


„but alfo ad pacem 
ad judicium Reg & ju- 


+ them Gravamma, and ſo to be inquired of, that 


now when they were found he would juſtifie 
them in any Point, and fay, a pais pur reaſon, 
* I 
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give them a Reaſon for what he did, as Mr. Sol- 


icitor ſaith. 
Next I did conclude with the Statute, De Tallagio 


non concedendo; and there my Labour was to 


prove this to be a Statute z and I am ſorry I ſpent 
upon it ſo much Time, if that had not been 
denied by Mr. Solicitor to be a Statute ; but 
now I underſtand; by the King's Side, that this 


was no Statute, but made and ſealed at the ſame 
Time with that of the 25th. and meant to be no 


more than that of the 25th. _ | 
This ſeemeth ſtrange : For why ſhould the 
be both at one time? Next, how came they fo 
much to differ, if made at the ſame time? Wh 
are there ſome things in the Statute, De Tallagio 
non cencedendo, which are not in the Statute of 
the 25th? 2 3 
But the Teſte will clear all; Firſt for the 
Teſte of that of the 25th. it was Je Fd" Prin- 
cipe, and ſealed by no more than the King. To 
this the Archbiſhops and Lords put their Hands 
and Seals. But however, 1 am glad to hear it 
now confeſſed to be a Statute; for then we have 
no more to do, but to ſee whether the Charge of 
the Defence were within the Meaning of theſe 


Words, wherein ſure the Words are general 


enough, and what Reaſons have been given, why 


by the Expoſitions, theſe Charges of Defence 
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vaded England, as appears by a Writ of Ed. 3. 
where 1s Mention of an Invaſion, and thereupon 
requires Aid. If there be Wars in Gaſcoigne, 
and if occaſions to Scotland, and in England too 
where the Scots are, and this a defenſive War. 
Further tor the Wars of Scotland, if that ſhould 
be called a foreign War; if the King ſhould go 
thither and make a War, yet..by the Rules of 
the King's Counſel, 'if a War in foreign Patts, is 
but to prevent a War at Home ; this War is not 
foreign, but for Defence. 1 
Another Act made on this Occaſion, that the 


King wills, 1 Ed. 3. cap. 5. that no Man hence- 


forth ſhall be charged to arm themſelves, other- 
wiſe than formerly in the Kingdom of England; 


and not to be compelled to go out of their Coun- 
ties, unleſs upon the ſuddain coming of an 


Enemy, and in caſe of Neceſſity, and then to be 
done as in Times paſt This Statute coming in 


the ſame Year when the Complaint was made ſor 


carrying Men out of their Counties at their own 
Charges. | | ee 


Here I obſerve, that the Subject ſhall not go 
out of his County, not only at ſuddain coming of 
Enemies, but likewiſe on Neceflity, and both 
together. And when it ſaid, it ſhall be done as 
formerly, is an Allowance that they had former- 
ly been paid. So then, if this be a ſtronger 


ſhould be excepted, you have heard; and what Caſe, admit here an actual coming of Enemies, 
my Anſwers * been unto them I leave to nay nay here "Þ n Necellity, an 8 
your Lordſhips Judgments.  ____. Subyeft is to go out of his Country, pro poſſe ſuo, 
. I come my 25 Eg the Third's Time, RS yet he had his Allowance. © of poſſe f 75 
il | Parl. Roll. whereas Commiſſions have been a- Perhaps it may be asked, why ſhould not the 
I | warded to the People and Shires, to prepare Men Subject pay? Is not the Kingdom in Danger? 
| | at Arms for Scotland and Gaſcoigne or elſe where, Are they not to defend it, 775 „ 
at the Charges of the Shires contrary to Law; They are ſo in their Counties; and if they go 
the King hath not, before this time, given Wages, out, the Law hath provided a Supply. Parlia- 
whereby the People have been at great Charge, ment Roll, 13 Ed. 3. there was a Time, when 
and much impoveriſhed. The King wills, that it there were known Enemies, actual Wars in 
be done ſo no more. 5 France; they intended to divert the War by 
Ay, but it was faid, this was to Scotland, and bringing it home to our own Doors: The Ene-- 
to Gaſcoigne ; and that this was foreign War; mies threatned much, nay, did much Hurt, yet 


and that was denied, though not admitted. 
L anſiver, that in thoſe Times, Scotland held in 


Fee of the Signory of England; and in thoſe 
Times the King of England was Dominus directus 


Scotia: And o Ed. 1. when he determined that 
Quarrel between Bruce and Baliol, and gave 
Judgment by Writ, ſettled Baliol King of Scot- 
land, and did juſtifie it; and it is remaining in 
the Rolls of Scotland, in Mr. Squire's Office. 
When there was a Treaty of Peace beteen Baliol 
and Ed. the Firſt, he refuſed to acknowledge the 


Signory of Exglaud, and there the Parliament re- 


_ ſolves he ſhould rather have a War than loſe this. 


So ſee Selden upon 1 ig War in Scotland, 
not foreign War, but like to that in ales ; and 
ſo was it ever ſince held, ſince the Conqueſt, to 
ba within the Signory of England, By the Sta- 
tute of 12 Ed. 1. and by the Statute of Hen. 8. 
it appeareth to be within the Fee of Euglaud: 
ar againſt one another, cannot be called a 
foreign War. In the War to Scotland, Wales, and 
elſewhere, which is not meant of foreign Parts; 
for then it would have been expreſſed where, as 
well as Gaſcoigne. And by the Hiſtories of thoſe 
Times, we ſhall find there were Armies carried 
to no other Place. Nay, to ſhew this elſewhere, 


is meant in England: See the 1 Ed. 3. Parlia- 
ment Roll before this Parliament. The Scots in- 


did not Ed. 3. command theſe Supplies this Way, 
but called a Parliament, and there Conſidera- 
tion was had in Parliament for Supply; and 
that the Kingdom has Ships enough, if they were 


willing, and this was in way of Defence. 


From all this I conceive that it is ſtrongly in- 
ferred that he could not force them: And when 
the Lords and Commons did meet, to take Con- 
ſideration for the Wars againſt France and Scot- 
land, the Commons laid the whole Charge on the 


Cinque Ports, they diſclaim'd to have any thing 


to do with it. And for the Land Service, they 
ſaid, let thoſe of every County reſide there, but 
no Charge on the Subject in purſuance of this. 


Clauſ. 13 Ed. 3. M. 11. & 14. Dorſ. The Town 


of Bodmin doth ſhew the Execution of this Judg- 


ment ; 1t being agreed, that the Sea Towns, 
and bordering Shores, ſhould look unto it. 

I ſhall agree, that ſome Inland Towns are 
bound by Uſe and Tenure, but no otherwiſe, 
4 Ed; 3. cap. 1. that the People are not compelled ' 
to make any Aid out of Parliament ; and that 
the Aid granted ſhall not be drawn into Ex- 
ample ; and that the Aid granted is for the De- 
tence of the Seas. | | 70 


But it hath been ſaid, that they are Aids granted 


for foreign Wars, for the Wars in France, 


True, 
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„True, they were in part granted, ſome for 
the Wars in France, and part alſo for Defence 
on this Side. And where there is. no Diſtin- 
ction, why not for the one as well as the other? 
It muſt, under Favour, be conceived for either, 
or both. And between this Time of the 14. Ed. 3. 
and the 25 Ed. 3. Your Lordſhips have heard 
from Mr. St. Johns, ſome Complaints in Parlia- 
ment, for charging the Counties with Hobbellers, 
and going out of their Counties, which are not 


really compleat, only for Proportion, in regard of 


their Succeſs, but alſo for the thing it ſelf. _. 
2 Ed. 3. M. 31. The Commons pray to be diſ- 
charged of the Guard of the Sea; and that the 
King would keep it at his own Charge. This 
ſhews the Judgment of both Houſes, and rhe 
Weight of it is very great: For when there is 
any difficult Point concerning the Liberty of 
the Subject, it is referred by the Judges to the 
Parliament; to be there decided, of that Reve- 
rence is the Parliament. 
of Prayer than Right 
Under Favour, the Matter ſhews that they 
claim in Point of Right: And it is to be ſup- 
oſed, that they would not make ſuch an unrea- 
ſonable Requeſt, as to lay that wholly on the 
King, if they of Right ought to do it. And if 
Woe were put in a fair Language, it was but a 
t and humble Language for ſo great a Prince as 
Ed. the Third was. But Ed. the Third gave no 
Relief; yet that doth ſhew the Judgment of the 
two Houſes; and as there was no granting, fo 
there was no expreſs Denial. A handſome Prayer, 


and a handſome Anſwer. _ 14 Ed.3. Parliament 


| Roll, there it appears there was a Charge of this 
on all Woolfells, and for this Defence of the Sea, 
and in the I5th taken away in the Farha- 


U 8 
I hall conclude this with the 25 of Ed. 3. li 


No Hobbellers were to go out of their Counties, 
unleſs by common Conſent. This Statute is 
general for Defence; there jþ no Exception, if 

an Enemy do invade, the Parliament believes 
the Kingdom is provided for. 
Tea, faith Mr. Solicitor, the Subject is not 
charged to go out of the County, that is, upon 
Summons, ad Exercitum, for Summons is twofold. 

Fir, A Summons, ad Exercitum, and then a ge- 

neral Summons. By the Summons, ad Exerci- 

tum, only thoſe were to go that did hold by Te- 
nure; and they fay it is encounter droit, to be 
charged out of their Counties. . \, 
It is true, about this. time there are ſome Re- 
| cords of 16 and 18 Ed. 3. in the Exchecquer, 


where Charges are laid on the Subject for Hob- 


bellers, and ſuch things: But you ſhall find in 

the Exchecquer, that the Money came thence, 
which was before the Statute ; theſe things were 

the Grievances complained of. So the Practice 
there will not expound the Statute, for the con- 

trary Practice did beget the Statute, But the laſt 

of theſe, in the 24th of Ed. the 3d. who was an 
active Prince, and maintained Wars, and fo had 
reat Occaſions for Monies,. and ſo charged the 

1 People higher than they would endure; for 
which he did afterwards repent, and deſired to be 

prayed for; and therefore there were diverſe Im- 

poſitions on Merchants; which I paſs over all, 
only this out of the Roll, 30 Ed. 3. M. 24. It 


But it hath been aid, this is rather a Matter 


is the Lord Latimer's Caſe, a Privy-Counſellor 
and Chamberlain to the King, there was a Com- 
plaint in Parliament againſt him for diverſe 
things, whereof one was for laying an Impoſi- 
tion upon Merchandize, in his Juſtification he 

leads the Command of the King ; and for that 

articular he was ſentenced, impriſoned, fined 
and ranſomed ; ſo careful were they to revive 
that Law. And that Sentence of his, 2 Ric. 2. 
made the great Lords fo unwilling to talk of the 
Defence without Parliament. | 

And ſo I come to that of 2 Ric. 2. upon which 
J muſt inſiſt, for that it is of great Weight. le 
doth appear, as well by the Conſultation it ſelf, 
as by Hiſtory, that the Realm was in great Dan- 
ger from ſeveral Parts; as from France, Scotland, 
Oc. and that the Danger was ſo inſtant, that 
it could not ſtay for a Parliamentary Supply: 
Therefore the Council of the King were to con- 
ſider of it, they know not what to adviſe; they 
meet together, they had no Time to call a Par- 
liament; but the Lords, both Temporal and 
Spiritual, and Sages of the Realm, to conſider 
what to do, when the Safety of the Kingdom 
laid fo art the Stake. The Reſolution of theſe 
Lords and Sages ; which were, as I conceive, the 


Judges, Propter excellentiam, conclude that there 


was no way but by Parliament ; and all this 
was for Defence, and againſt an inſtant Danger, 
which could not expect Summons of Parliament. 
And the Lords themſelves rather lend Money 
out of their own Purfes, than adventure that 
which Lattimer did ; which indeed was the Ground 
which made them wary. .. - © 
To this there were many Anſwers, yet all will 
fall off. *Tis true, that it is no Act of Parlia- 
ment; yet ſuch a Reſolution, that had it been 
300 Years before, would have done much. The 
Weight of this is thus: If this had been a Par- 
jament, there is little doubt what this Reſolu- 


tion would have done: For the Matter we have 


the Reſolution of the Upper Houſe, and how 
the Commons would have reſolved in a Point of 
Liberty, we may eaſily conceive. Here we have 
the Judges Opinions in Point of the Legal 
Power of the King, what the King would do, 
as well as what he ſhould do: And in things of 
this Nature, the Judges are the King's Council. 
And as in the great Council, (the Parliament) 
they {et there for Counſel in things that belong 
to. Matters of Law, ſo at this Time in this aff 
ſembly, which was inſtead of a Parliament 
theſe were nor left out, being beſt able to de- 


clare the iy and this was about two Years af- 


ter Ed. the Third's Death; he could not then 


have any other than the Council of his Grand- 
father; and of theſe their Reſolution was, that 
that the King could not charge the Subje& our of 


Parliament: And though it was no Act of Parlia- 


ment, yet it had the Honour to be ſo accompted, 


3 had never been entered upon the Parliament 
Roll. e 
But it is ſaid, by way of Objection, that Ric. 
the Second was then an Infant. | [En 
True, he was ſo, but he had a brave Man for 


his Protector, John of Gaunt ; and he had doubr- 


leſs a Select Council, and they were as fearful as 
might be, that nothing ſhould bedone that might 
wrong the King in his Prerogative. | 
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It is true, they had a Power of doing things by 
Parliament, yet that was no AG to reſtrain the 
. King, but an Act of Neceſſity: The King was 
an Infant, and therefore it was requiſite, that 


during his Minority nothing ſhould be done but 
in Parliament, eſpecially that concerned the 
Kingdom, which was not an uſurping of the 
Regal Power, but a provident Care of the King- 
dom and him; and they do proteſt in that Roll 
againſt Incroachments upon the Royal Power ; 
and to ſay that is good, which is to an ill Intent; 
is a ſtrange Conſtruftion © 2 3 
They ſay that this Conſultation was for foreign 
Wars; for that Breſt and Calais were in Danger, 
and to be provided for ; and fot foreign Wars it 
is agreed the Kingdom could not be charged. 

| To this I anſwer, admit a Mixture of Wars, 
yet every one looks home firſt ; we have a Care 
of our {toes firſt, but they would have made no 
ſuch difference if the Debate had been for both. 
However, the Lords conclude the King cannot 
charge without Parliament. 

But I cannot leave this Objection, but ſhall 
give a particular Anſwer. Though Breſt and 
Calais might be in Danger, yet that was no part 
of this Conſultation , for it is ſaid in that Con- 


ſultation, that in a former Parliament, ſufficient. 


Proviſion was made for them : True, they were 
in Danger, but provided for in Parliament before; 
and that which clears all, under Favour, there 
is is not a Word in that Conſultation, but is 
meerly for the Defence, and no Relation to a 
foreign War. F 
Lend this King's Reign with the 8 and 2 Ric. 2. 
Rot. 10. where is a Conſultation with John of 
Gaunt for foreign Wars, and others mixed toge- 
ther, it appears the Subject is not chargeable out 
of Parliament. | 8 
And fo I come to Henry the Fourth's Time. 
2 Hen. 4. hath been urged, and an Anſwer given 


to ſeveral Commiſſions for Calais, and for the De- 


Fence there was then a Complaint, and a Deſire 
that thoſe Commiſſions might be recalled. Tis 
true, we find not this granted expreſly; but as 
no Grant, ſo no Denial; and as we take it, it 
was granted. This Time of Henry the Fourth did 
yield many Inſtances, that the King 7 
charge, though for the publick Defence. I ſhall 
remember a Record which the other Day I vouch- 
ed. Par. Roll, 13 Hen, 4. . 43. it was upon 
an Action of the Caſe which we find in the 
Books, 11 Hen. 4. which was pleaded in 13 Hen. 4. 
there was an Office of Meaſurage erected and 
granted, and a Fee granted in it, this was 
complained of in Parliament: Firft, an Action 
was begun at Law 11, and in 13 Hen. 4. a Com- 
plaint in Parliament; and they complain that 
this was againſt the Statute, that no Taxes nor 
Talliages ſhould be laid upon the Subject; and 
the Anſwer is, let the Statute be obſerved : This 
Uſe I make of it; this doth not only ſhew the 
Confeſſion of the thing, that this ought not to 
be laid, but that, this Statute, De Tallagio non 
concedendo, was to be a Statute ; and this Statute 
was not for Aids that come to the King in parti- 
cular, but againſt any Charge laid by the King 
upon the Subject, though it be pro bono publico; 
and upon the Record, the Judgment was deliver- 
ed fo, becauſe ſonat in prejudicium Populi, 


I fall remember the Grants of Tonage and 
Poundage to Henry the Fourth; and the Grants 
uſually to him were temporary and upon orcs 
fion, and not for Life, until afterwards, and his 
Time they were for the Defence of the Sea and 
Kingdom; and it was granted upon Condition, 
that it ſhould be confeſſed it was granted of 
Loan, and not of Right, 9 Hen. 4. M. 16. and 
11 Hen. 4. A. 45. and 13 Hen. 4. M. 16, which 
is the fulleſt, they make à Proteſtation it ſhall 
not be drawn into Example, yet all that time 
were immanent Dangers. | 
But it was ſaid we cannot ſhew that purely, 
and ſimply, and folely, it was ever granted, 
but with a Mixture of other things, as that 
of Tenths and Fifteenth 
But the Parliament was ſo wary, that they did 
ſever them, and lay the Tenths and Fifteetiths 
” themſelves, and Tonage and Poundage by it- 
elf; for thongh they are the ſame Ads, yet 
upon the Matter they areſeveral. | 
am now come to Henry the Fifth's Time, and 
for him there is not much, but like Hem) the 
Fourth. Parliament Roll, 1 Hin. 5. M. 17. a 
Grant of Tonage and Poundage for the nce 
of the Realm, and Safe-guard of the Sea, with a 
Ptoteftation that they ſhould not be charged for 
the time to come. I think after this time we 
= q more Proteſtations or Grants upon Con- 
dition. ELLE 51 
But that which 1 argue from theſe Grants 
made in this mannet is, ſure it was the Opinion 
of the Parliament, that they were not bound, 
nd the King by his Acceptance doth acknow- 
ledge ſo much: No Landlotd actepts that from 
the Tenent as a Gift, which he may command 
as a Duty, and to take it on Terms fo ad vuf- 
tagious for the Subject; and not only =o af 
Acquittance for it, but put it on Record -as- ih 
Point of Right. | 13 
But here is an Affirmation of the Commons; 
and though they cannot make a Law, yet that 
which they do, and the King accepts, {hall be &f 
a ſtrong Proof. 15 5 
Again it is true, you ſhall not charge the Sub- 
Jet with Tonage and Poundage without Parlia- 
ment, but ſhall not the Subject be charged ano- 
ther way? . 
To what end would that Proteſtation have 
ſerved, that the Kirg ſhould do it another way? 
And it is all one if the Commons bear the charge 
of Defence, whether —4 bear it by To 
and Poundage, or otherwiſe ; for that which falle 
on the Particular, falls on the other. To charge 
them thus, were as if the King ſhould fay, 
though I cannot charge you this way by Tonage 
and Poundage, yet I will charge you another 


Wo. | | 

n the Time of Henry the 6th there's little. 

I come next to the Time of Ed. 3. wherein, 
though there is not much upon Statute, yet there 
is a Speech of his that ſhews much of this. 
7 Ed. 4. Parlm. Roll 1. there was a Speech made 
and cited; the King firſt proteſts, which was 


18 


not immediately upon his coming to the Crown, 


that he will live of his own, and not charge the 
Commons but in Caſes extraordinary, and thoſe 
Burthens too ſhould be ſecundum morem Nſajorm 


and that he hopes they will be as tender of, 0 5 
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Find to him as to his Predeceſſor, ſaying that he 


would lay no Charge upon them, but in extraor- 


dinary things. 

This ſhews, that what was granted by the 
Commons, though upon extraordinary Occaſion, 
was not out of Duty, but out of Tenderneſs; 


could not upon the matter be called a Broakage. 
And this falls not under the Anfwer of Mr. So- 
Britor, that Money was borrowed of the poor 
Men, and reaſon that they fhould be paid 
again. | | 

But thoſe Loans were by way of Commiſſion, 
and not to fome poor Men, but they did concern 
the general. And though Rich. 3. had Reafon 
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could pull down thoſe Abbies, what could he 
not do? Therefore it was not for them to que- 
{tion with the King upon the penning of his Pream- 


ble, but a dutifulneſs in them to conform them-- 


ſelves. And when there was Proviſion enough 


en a weakneſs of the Houſe ſo to do. 5 
Yea, the Act was that the King could not 
Charge the Lands nor Goods, but there is no 
ſuch thing in our Caſe. 

It is true, there is no immediate Charge laid 
upon the Lands or Goods, but in Subſtance and 


Conſequence there is a Charge. It is all one to 
me in Subſtance, where my Life and Benefit is 


the ſame in either Way. And if I am taxed 


10 bring in good Laws, becauſe of the Defect ſecundum flatun & facultates, 1 muſt pay the 


of his Title, yet my Lord of St. Albans called it 
4 kind of Broakeage to get the Peoples Good- 
Wills; yet, however, this muft be a Declaration 
of both Houſes of Parliament; and it was not 
0 much offer d by Rich, 3. but becauſe Ed. 4. 
had made many borrowings. Ir 
© I come now to Her. 7. Time, that which hath 
Deen preſſed, is the 19 Heu. 7. Cap. 11. — Provi- 
fon that the King's Servants that were to attend 


| _ eponthim in the Wars out of the Counties ſhould 
De paid, then if they were to have it, then a 


 Fortiori, they that were not to attend. This 
ſhews that the King is to be at the Charge, and 
not the Subject, 2 


The Anſwer is, this extends to Foreign Wars, 


and then no Reaſon but that they ſhould be paid, 
And fo will not ſerve our Turn.“ py 
If there be ſuch a Difference between Foreign 
and Home Wars, why doth not the Acts of Par- 
liament make a Difference? the Words are ge- 
neral and extend to Wars out of the Realm 
and in the Realm, and where the Laws doth not 
_ extinguiſh, neither I hope will your Lordſhips. 
Now I come to Hen. 8. who was as unwilling 
to beg, as powerful to Command 13 Hen. 8. 
Cap. 20. the King deſires for ſome Neceſſity of 


Government, and againſt an inſtant Occaſion to 


| have Power to make a Proclamation for Govern- 
ment, and to do- it under Penalties. A Law 
ſeaſonable for that time, though it continued in 

Ed. 6. Time. As he would have Liberty, which 


he could not have without Parliament, to lay 


theſe kind of Penalties on Men; fo the Parlia- 
ment was as Poder x to 232 no — to 
la Charge upon their Eſtates, Lands, or 
Goods, 80 as, — for the natural Govern- 
ment they leave him a Power to lay Penalties 
n others; to lay any thing upon their 
„that which is Meum & taum, he had no 


4 Liberty, which is a Declaration of the Opinion 


ol the Parliament, that by the Common Laws he 
could not do it. % Co NY 

But in the preamble of the Act it is ſaid, that 
there is ſome intimation of the Power of the 
King if he will; and upon that preamble indeed 
Cowel would have built the Royal Power of the 
King. But Cowel was miſtaken, and had his 
Reward. e . 

It is true, there is ſomething in the Act that 


ſpeaketh of the Regal Power in Neceſſity, but 


nat Abſolute, and that too came in by the pen- 
ing of it in the King's Side. And 21 Hen. 8. 


your Lordſhips know his Power, and how he 


was not to be teſiſted in ſmall things. If he 


Money out of my Eſtate, and in the penning of 
an Act von littigatur de verbis ſed de intentione. 
And if I am charged and pay not, my Goods 
are taken away and ſold, 85 it 

as if it had been laid upon my Goods. 

For the times of Ed. 6. 0 

Queen Elizabeth, and his late Majeſty King 
Fames, I ſhall put my Obſervation of all theſe 
into one. I find not much upon Parliament 
Rolls, for theſe four feu Statutes were made, 'yet 
in every one of theſeſis offer'd one Act of Parlia- 
ment, Which is a ſtronger Proof than any of 
thoſe which have been urged, and ſuch Proof as 
doth only come home to the Defence of the 


Kingdom, in Caſe of extraordinary Defence, in 
Caſe 


of Neceſſity, and in Caſe of Invaſion, All 


this ariſeth out of the Conſideration of the pen- 
ing of the Statute of Tonage and Poundage, in 
the beginning of every of their Reigns. The 
AQ that I mention, is 1 Jac. where it is ſaid to 


this Effect, that there may be Times of Neceſ- 
ſiry where ar de to be wanting; and it is 
unfit the realury ſhquld be unprovided at any 
time upon neceſſary Occaſions, and therefore 


they grant unto the King Tonage and Pound- 


age, but how ? Not for quid pro quo, not merel 

for Defence, but towards the Defence of the 
Kingdom. Then by the Judgment of the Parlia- 
ment this eg, na 8 formerly, but to- 


t 

wards this nce, and towards his great 

Charges : therefore, by 

Laws ought to lye 1 75 the King · | 
Now, my Lor ds, if the King were not bound 

to the Defence of the 1 85 whether or no 

would he accept it on theſe Terms, and whether 

it ſeems not 71 — probable, that in Caſe 


Charge may not be laid on the 


Oy Tn 14 

abject, 1 Ed. 6. Cap, 13. Marie Cap. 18. 1 Eliz. 
Cap. 19, 1 Fac, Cap. 33. are the ſeveral grants of 
Tonage I Bev 77 0 Bran 2 


I conclude this part wich the times of his Ma- 
e been ſtronger and greater then before, bo 
in point of 1 ca and in matter of Example. 
I take my beginning in this _ that Parlia- 
ment 3 Car. upon the Petition of Right, and his 


Majeſty's Anſwer and Judgments to that are 


ſomething home. 


The Commiſſion of Loans and Benevolence, 


the Neceſſity of the time did require an inſtant 


ſupply; and it 77 — by the Commiſſion, that 


there was a Neceſſity which could not itay for a 


Supply another way, and your Lordſhips know - 


what was done in this. This Commiſſion was 
| | not 


* 


p] 


{ made againſt that in the Act afterwards, it had 
and this was a good while after his Victory, and be | 


is all one to me, 


neen Mary and 


y that gow is, which in che Point of Defence 


FRI 


8 
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not to borrow of a few, but it was general 


with an equal and proportionable Weight, and 
this as it appears was for the Defence of the 
Kingdom. 3 
It hath been ſaid, that mention is made of 
ſapply for the Palatinate, and to ſend Aids to 
Denmark. | "We LA 
True it is fo, but that of the Palatinate, and 
that of Denmark do, upon the matter con- 
cerns us, for that War being upon our Reſolu- 
tions, there was à kind of ingagement laid up- 
on us. | 
In that Commiſhon, there appears more than 
a pollible Danger to the Kingdom; there was a 
Necellity, yet this was laid down, it held not, 
ani in purſuance thereof there was an Order, 


whereof we have a Copy; it is in the Exchequer 


moved by the King's Attorney for ſtaying the 
Proceedings for Money ſpent about Loanes, 
which was by his Majeſty's Gracious Command, 
wherein his Majeſty did prevent the Commons 
deſire. 8 | 3 
The Petition goes on, that there were Soldiers 
billeted in ſeveral Parts, and there was a Charge, 
and this was after a late Foreign War, an Ene- 
my then known and declared; there was a Ne- 
cellity for inſtant Defence, and to ſtand upon our 


Guard, the Enemy might in a ſhort time have 


been upon our Coaſts, yet your Lordſhips know 


what was ſaid to that. | . 
And as the Petition looks back to thoſe things 


that are taken of their Hands, ſo it Iooks for- 


ward and provides, that no ſuch things ſhould 
be taken hereafter by the Power of the King 
alone, although upon matter of Neceſſity. And 
all this was a Petition not of favour merely, 
but in point of Right according to our Laws 
and Statutes, which are the Statute 25 Ed. 1. the 
Statute de Tallagio non concedendo, and Magna 
Cbarta the ground of all. And to all theſe his 
Majeſty promiſeth ſuch things ſhould be done 
no more. And they not content with this, his 
Majeſty gives this Anſwer, Soit droit fait. 

I cannot leave this great ſtrength thus, but 
bring it home to this very Caſe. The Subſtance 
of this Petition being for charging of the Sub- 
ject out of Parliament by the Royal Power, 
when this Petition had paſſed the Lower Houſe, 
it came to the Lords; and upon ſome Mo- 
tion, there was a Propoſition of a Saving to be 
pur in the End of the Petition, Saving the Sove- 
reign's Power, which his Majeſty is intruſted 


with for the Defence of the Kingdom. All this 
your Lordſhips know, that after ſeveral Con- 


ferences, in the Concluſion the Petition paſſed 
without any Saving. 1 

My Lords, upon that Reaſon this Saving was 
left out, your Lordſhips may ſee by the Record, 


which your Lordſhips and the reſt of the Houſe 


the 
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beſt know, and whether upon this Reaſon of 
not. l F | . 
That the Laws the Petition went-on, whether 
the Saving would ſtand with thoſe Laws. 


My Lords, it appears that the firſt Anſwer 


was, that the Laws thould be put in Execution, 


| 7 in the cloſe there is put in a ſaving of the 


rerogative, but this Anſwer did not ſatisfy; 
and therefore there was a general Anſwer, Soit 
droit fait. But now what was granted by the 
laſt Anſwer more then by the former, only that 


the Laws was left more abſolute. | 


To that Commiſhon of Advice for Conſide- 


ration of means to raiſe Supplies, and it was for. 


Defence, and a neceſſary Defence, and that did 


not bear delays, that Commiſion was laid down 
by his Majeſty ; yer in that there was no more 
tne 


n this Conſideration, how Supplies might in- 


ſtantly be raiſed, which could not indure delays 
by Impoſttions or otherwiſe, that is ſtill lawful 
ways. If there had been any to lay a Charge 
on the Subject, by way of Loan, then that Com- 
nn had 1 . vag againſt, yet his 

ajeſty was pleaſed to lay down this upon the 
deſire o the Houſe, : IS "my 5 
I conclude with that which 
the 3 of both Houſes in 


int. It is 


I conceive to be 


udgment of both Houſes againſt the Sermon 
touched upon by Mr. St. Fobn, which I ſhall 
| Preſs as far as it will be appliable to our Caſe. . 


The Sermon was to ſhew the Power of the 


King in Cafe of Neceſſity to lay a Charge on 


the Subject without a Parliament; when this 


came into the Lower Houſe, this was the main 


and principal Charge, I ſay not the ſole Charge. 
When it came into the 
was preſſed againſt that Divine by the King's 


Council; and it appears by the Journals of the 

Upper Houſe, that the Crime was, that he ſhould 
ſhew the King's Power to charge the Subject 
without Parliament. It appears by the ſaid Jour- 
nals, that the Doctors excuſe was, that he meant 


nothing but to ſhew what Kings might do in 
extream Neceſſity of Danger. And your Lord- 
ſhips may. read in his Sermon, that he ſpeaks of 
Neceſſity, not attending the flow Motion of 
Parliamentary Advice: ſo that it is pinched on 
extreme Neceſlity, but neither one excuſe nor the 
other did ſerve his turn. 


pper Houſe, there it 


The Offence is ac- 


knowledged, Submiſhon made in both Houſes, 


and the Sermon called in by Proclamation. _ 
Ay, but faith Mr. Solicitor, this Sentence was 
for other Matters. * | 


I fay not, but that the Sentence was for this 
thing alone; there were other things, but they 
were only by the by ; only occaſioned by this. 
Now how far this Caſe comes to our Caſe, I 
leave to your Lordſhips Judgments, - | 
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Mr, Holborne's Fourth Days Argument in the' Exchecquer-Chamber, on the 


.' Behalf of Mr. Hambden, before all the Judges, in the great Caſe of Ship- 


Money. 


Il it pleaſe your Lordſhip, 

J Have thus far gone on in my Proof from 

1 | Reaſon, Books, Caſes and Authorities, all 
ing of higheſt Nature, that is, by the Laws of 


England, That the King cannot Charge his Sub- 
jects without their Conſent in Parliament, tho 


It bez pro bono publico, or for Caſe of Neceſſity. 
It now remaineth that I offer, what either the 


Practice hath ever been in the beſt times, and 
the contrary prattice decried from time to 


In this T ſhall do a Work of Supererogation. 


It is not material what the practice is if the Laws 


be once ſettled, A Law once made over-ruleth 
all. Practice afterwards. And as a Law is Law 


before Practice, ſo it is Law againſt Practice: 
yet becauſe Practice may be an Expoſitor of Law 
| $ n where the Words may ſeem 2 


ſhew from Age to Age the Subjects with- 


From the Practice of the Kings themſelves, 


even in all Ages, that on extraordinary Occa- 


ions they have reſorted unto Parliaments, and 


when they could not do good by that, they have 
made many Borrowings, as appears by the Par- 
liament Rolls. What other Courſes they have 
taken your Lordſhips have heard upon the for- 
mer Argument. And when the King received 
_ theſe Supplies, it came voluntarily, and with 
Proteſtation, that thoſe things ſhould not be 
-drawn into Exampflte. 
ns | all $Þ now to the Practice on the Subjects 
Part. Firſt, 
That if Danuegelt did begin by a common Con- 
ſent, and in the very Laws in Mr. Lambert, it is 
faid Statutum eſt, though it always did not ſignify a 
Statute; yet when it was written by one that knew 
the Laws, and Writ of the Laws, it muſt be fo 


I ſhall go as high as the Saxons Time. 


taken. Tilburienſis ſaith, as it was the Act of the 
King, ſo it was the Petition of the Commons Statu- 


tum e a Regrbus ſtill the King. It is ſtrange in that 
time of Etheldred, when Danegelt was ſo great 
and common as it was, that the Subject being 
eaſily drawn unto it, that the King ſhould not 
 -—ask it; when he might have it for asking. But 
_ - this Danegelt being raiſed by Etheldred upon 
emergent Occaſions, as it was not like to be al 
ways, fo the Proviſion was not for all Times. 
After him came in ſome of the Daniſb Kings, and 
came 


they continued the Danegelt. And what 
gelt between Etheldred and the Confeſſor doth ap- 


pear in Huntingdon, and how the People did de- 


A 


cry it in general, then it was laid down ut gra- 


vamina, 2s appears in Iyulpbus. 


Edward the Confeſſor he laid it down, At the 


5 Conqueſt, ſtill they go on with the Danegelt. 
It was part of the Terms made by the People 


with ſeveral Kings that it ſhould be laid down, 


and King Stephen did promiſe to lay it down, tho? 
notwithſtanding they did now and then take it 
up in Hen. 2. Time, yet ſtill more complete, and 
that was left on the Charter of King John. 

The uſe of all this is, that though there were 
a Practice which under Pretence for Defence of 


the Kingdom, yet the People did decry it, it was 


not ſuch a Practice as could bring in a Law. 


Practice for Shipping will not be material, for 


in all thoſe times the very Shiping it ſelf was 


deeried ParP '25 Ed. 1. there the very Charges of 
the Bubjects for Shipping were the Complaint, the 
Complaint is the thing I am upon. After the 25 
Ed. I. and the Statute de Tallagio non concedendo, 
the courſe of theſe Proceedings did alter, for be- 
fore in 24 he ſent forth Writs under a great 


Penalty, and 29 Ed. 1. M. 10. he contracts for | 


his Ships, and the 17 at his Charges. P. 76. Ed. 1. 
Rot. 35. Reygnald de Gray when the Scots entred 
the Kingdom, he was commanded to bring Sea- 
men out of their Counties, and he durſt not 


without Money; and thereupon he had Money 


out of the Exchequer. 


But the Anſwer was, this was for Scotland. ; 5 
For that no doubt this War was at Home, for 


in the 26. the Scots had enterd the Kingdom. Br. 
Trin. 32 Ed. 1. Rot. Th ' | 


I come now to Ed. 2. Time, there is not much 


againſt us, but for us. This I ſhall obſerve, 


at the firſt Writ that went out was 9 Ed. 2. 
It is true, a Mandamus went out for Shipping, 
and againſt an Enemy, and Defence of the King- 
dom, but how ? not a Mandamus firmiter injungen- 


tes, nor ſub pena forisfacturæ, but a Mandamus = 
Rogantes, and the means of compelling Quatenus | 


bonorem noſtrum & Salvationem veſtram diligitis, ſo 
you ſee how the Courſe of the Law altered in 
that time. 4 | 5 | 

I come to Ed. 3. for I will but touch upon 
every time, and offer but one Thing to ſhew 
the Practice in it. As I find a Statute in the 
beginning of his Reign concerning Proviſion made 


for Wars, ſo I find an Execution, Rot. Sco. 1. 


Ed. 3. M. 8. there went out two Writs, and they 
were concerning railing of Shipping, and in re- 


any of the Scots entering that Year. This is 
at I put it for, to ſhew that upon that Occa- 


ſion 1 Ed. 3. Soldiers were paid, although for 
of thoſe that were the Collectors of the Dane- 


up bay 


the Wars in Scotland, it doth recite that rhe Scots 
had entred the Land that Year, and did make 
further Preparation ; and if they could not have 
their Peace on their own Terms, they would pro- 
ceed, Confideratis etiam periculis, for it was in ar- 


ticulo neceſitatis, he giveth a Command that there 


ſhould be Ships, bur it is a Mandamus Rogantes, 


nothing at all by Compul ſion or Forfeiture in the 


Writ, Sicut honorem noſtrum, It appears hy the 


When Danegelt was thus laid for the time of 
King Joby, Hen, 3. and Ed. 1. in which times 


+ 
[ 
1 
| 
(4 
1 
| 


People in this time of Shipping it ſe 


$2 The Tryal f JOHN HAMBDEN, Ef, 


Writ that he ſaid, he ſent Money at that time 
for the Victuals for the Soldiers; and this very 
Writ was pro Salvatioue Regni, and that we could 
not be ſafe without Shipping, and this was in a 
pure and innocent Time. | 

\ I will not lay, that in all the Actions of E4. 3. 
he never broke this Rule, your Lordſhips know 
what Wars he had, and what Neceſſities, and 
what thoſe Neceſſities brought him to; but he 
was fo far from juſtifying of himſelf, as it appears 
by Daniels Hiſtory, that he ſent to the Arch - 
biſhop of Canterbury, to pray. for. him, and de- 
fired the People not to think..alt S lay- 
ing thoſe Charges upon them in Cale f. 
ſity, 12 Ed. 3. Rot'. Alm. your Lordſhips ſhall 
ſee upon that acknowledgement, how he began 


+ to alter his Courſe. Parliament Roll, 13 Ed. 3. 


though he laid Charges before now, he calls a 

Parliament, and deſires Supplies for Shipping that 

way; and that acknowledgement 12 will Anſwer 
home that famous Lear of 10 Ed. 3. 3 

Next, my Lords, to ſhew the decrying of the 

fa in the 

Rolls of 21 and 51 Ed. 1. there the People ſaid 


they were not to bear the Charge; ſo it was no 
practice, for the Commons did decry it. That 
for Hobbellers they were at the Charge of the 


County before 25. but that 'they were com- 
plained of in Parliament, wherein the Statute of 
25 Ed. 3. was made. But all that I am at in 
this is, what ever the contrary Practice was to 


_ out-ballance it by the contrary Opinion, and 


Claim of the Kingdom, and the practice I hope 


ſhall not be able to make it Law. 5 
I come now to the time of Rich. 2. for his 


time I ſhall remember but one, Tr. 7. Ric. 2. 
M. 15. de contribuendo ad Cuſtodiam Alaris, there 


zs a recital of Danegelt; and that the Subſidies 
that the King had were not ſufficient, and there- 


fore commanded an Aid, but to do it gratuiter. 

I do obſerve, that all Ship Writs do end in 
the time of Ed. 3. one or two perhaps may be 
after, and therefore I do end with the Practice 
of thoſe times; but from thoſe times downwards 


to Hen. 8, This was offer d and not denied, 


that there are ſeveral Records, how the Kings of 
England, both at Sea and Land did bear the 
Charge of Defence; and all the Anſwer was, 
that it doth not appear how the King doth raiſe 
the Moneys. | | „ 
For the time of Heu. 4. 2 Hen. 4. Parliament 


Roll. A Complaint of the Commons, of a Com- 


miſſion for building of Gallies for Defence. And 


their Complaint was, that it was done without 
Conſent of Parliament, which ought not to be 


done, and this Commiſſion is repealed; this ſnews 


the decrying of the Subject, and that the Pra- 


ctice hath been, that the Defence was at the 
Charge of the King. 

J have thus finiſhed the Negative Part of the 
Argument, that the Subject is not compelled to 
find Shipping for Defence at their own Charge. 

Next for the poſitive Part, that the Charge 
both in Caſes ordinary and extraordinary lies on 
the King, and that by the Common-Law, and 
oo. the King hath Proviſion and Conſideration 

or it. | | | | 
My Lords, for Proviſions regularly, whatſo- 
ever Eſtate is in the King in the Politick Ca- 


| pacity is in him as Rex, and not in him, in his 


All which Caſes are put together in Calvin's 


ife 6f:Neceſ- 


e 
by Cornage, and ſome far Caſtle-gard and Grand 
Serjancy, all for the Service of the Kingdom, 


nent Service, as appears by the Boaks of the 
and Grand Serzancy for greater Offices. 
in Doomſday-Book; beſides the Cinque - Ports, 


came out of the Eſtate, what was that Charge 


natural Capacity, and what is in him fo is fot 
the benefit of the Kingdom, and that hath ever 
been the ground of the Acts of Reſumption, and 
ſome of Reſumption made by Hen. 7. where 
Lands were aliened by him, be made.a Reſump- 
tion, and thoſe many Priviledges that the King 
hath in him, are as Rex in his Politick ity. 


Caſe in the 4th Report, and not only in England, 
but in all Chriſtendom : All Eſtates in Princes are 
held for the Benefit of the Kingdom, as well as 
for themſelves; and that is not denied by King 
James in his Anſwer to Frrone; he would have it 
abſolutely to be to that purpoſe, All that is to 
the Advantage and Honour of the King is for 
the Benefit of the Kingdom. N 
Lords, from the Conſideration of the In- 
tereſt of the Kingdom in the Eſtateof the Prince ; 
the Parliament have fo often pffer'd their Ser- 
vice to the King: And the Parliament in former 
times did require 2 Hand in the naming of 2 
Treaſurer, they called it Antaqums Hos. And it 
was 5 Ed. 3. in a Parliament, but repealed 15 
Ed. 3. and for antient Lands of the Croun they 
were not deviſable out of that Reaſon; and that 
none ſhould buy the Land of the Crown, far it 
was nat alienable in that time, - © _ : + 
My. Lords, in the form of our Government 
the King in Suppoſition of Laws had all theſe 
by the Books cited by Mr. St. Jobn, all were in 
the Crown, and being ſo, they were for the Service 


of the Kingdom; and that is the Reaſon that 


all Land is held immediately or mediately of 
the King. As à Lord of a Manor, when be | 
hath a Circuit of Ground, he lets one Part to ane 
Man to Plow in Knights Service, and part he 
keeps for himſelf. So the King when all was in 

him, he diſpoſed of ſome for the Service -of the 
Kingdom. Hence ariſeth the Tenures Originally. 
As they kept in their Hands Palaces and De- 
meſne, ſo tor Publick Service they made diſtri- 
burion of certain Lands for Publick Defence; 

ſome by Knights Service, ſome by Scuta 


Se, 


and Tenures per -Baronagium, which was an emi- 
Knights Fee. Petty Serjancy for meaner Offices, 
Diverſe Lands were given to find Ships, 'as 


which were to find a certain Number; and ſo 
ſome Inland Towns did find Ships, but how? 
As by Tenure, not generally as Subjects. And 
though Mr. St. John did urge one or two Prece- 
dents by way of Example, yet he ſaid not there 
Were no more. £7 | 
Mr. Solicitor did give an Anſwer, that all thoſe 


to the Public. 

It is true, if the King had that for himſelf 
Originally, he ſaid well; but if it was in him 
Originally pro Regno as well as for himſelf, then 
it is otherwiſe. 5 775 5 

But it hath been ſaid, what are a few Men, 
or one Ship, 5 | 

But it appears in Doomeſday Book the Kin 


hath a great Navy; There were Sixty Thouſan 


Knights Fees in the Conqueror's Time, and tho. 
divers Serjancies are turned into Rents, yet the 
| Revenue 
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Revenue is the ſame. 1 ſhew it for this, that 
there was a Proviſion made 1n the Inſtitution of 
our frame of Government. But for the guard- 


* 


Vhales, 1754 0 Oc. and all other Profits of 


the Sea, if the 


e ee e e ee 
57 5 for Life, then it was for extraordinary 
Defep 


ce, and to have Money in readineſs for an 
ioftant Occaſion ; Þr it's ſaid, in the very Grant 


zs gnough that it was granted on great Occaſions, 
and his was granted qut of their Love to him. 


Invasion, now whether this is.by Sea or by 


* 
by - 


ey ha 
s bak We it 
1 Monde I ſhall go on to the Anſwer of 
| Mr. Wie, 1 have made a Reply 0 lis An 


, I tha 
. it is, that the Point of 
in queſtion, the Argument will fall of: 
Far Salus Regni 


Io am fare he had none from Parliament, either 

1 ; 9 the ar — of both Houſes, what there 
18, is againſt him. The Anſwer of the King, 
With the Judgment of both Houſes, is a main 
thing in point of Right. I did not receive any 


ertsbridge, nor any Book Caſes in Point, where 
it is ſaid the King hall Charge, but the Books 
13 44. 2 * thele Firſt, Practice 
next, and Re ons alt. 8 e 
To begin with the Caſe of the Abbot o 
ahertsbridge, which was open d by both ſides. t 
was 25 Ed. 1. the Abbot had Land agiſted ad 
Caf iam Maris, and in an Aion brought, the 
Abbot pleads that he had found a Horſe for the 
ſame Land. Here is an Argument that the Ab. 
bot doth admit that the King might agiſt ad 


ge- King could not do it. 


Again, ! 


avoided, as in Caſe of a Fine uncertain 


the Proportion but the King, ſo the 
be material Record, but that of the Abbot of 


Cuſtod* Maris, now if that admittance in this 
Caſe ſhould be of any Authority to alter your 
Judgments, I ſhall leaye it. The Abbots Coun- 
{el did no more then a diſcreet Counſel would 
have done. If an Action be brought for Words, 


and it appears, the Action will not lye. What 
then? It the Abbot had a Plea that he was 


agiſted to find a Horſe, what Reaſon had he 
to. put himſelf on matter of Law with the King? 


o the Authority can be nothing againſt us, and 
at the beſt the Taſe did reſt there, and went no 


wather, .. 
f , For the Book Caſe, 13 Ed. 4. where it is ſaid, 


that the King can lay a Charge, that Book 
is with Reference Toll, and ſuch things are no- 
thing to our main Caſe, and that Book will prove 
rongeſt againſt the King. The main Caſe was 
concerning a new. Office of Meſurage erected with 
a Fee, this was pro bono ſpice, yet an Action 
brought; it began in 11 Ed. 4. then cometh the 
Farliament in 13. and this was complained of 
to be ggainſt the Statutes, that provide that no 
N le. be laid. The Anſwer is, let the 
tatute be obſerved. 3 . 


5 


Io the Caſe of Toll, which for common Ne- 


W 


ceſlity to maintain Trafick, and becauſe there 
muſt be a Power in ſome Body, and without a 


Fee, not poſſible to maintain the Charge, it is 
allowed it may be done by the King; but in our 
Caſe here is no common Neceſſity, here is a 
thing that may ſeldom or never happen. The 
ground of granting Toll is this, becauſe it is pro 

o publico, yet it not for common Neceſſity the 


Next, the Toll is not ſo much a Charge, it is 


gud pro quo, in the 5th Report it is ſaid there, 
of thatit hn 5 


's 


it ſelf will quit the Charge. 


no Charge for the Benefit in the thing 


| „Toll is but inter minimum, this of Weight, 
though an Argument will hold a Majore ad 


5 
Ain in the Negative, becauſe a Man cannot 


do a leſs, therefore not a greater, but not in Af- 
firmatives, becauſe he can lay thoſe, therefore 
greater non ſeguitur. 5 TE 
Next, for Toll no Man is forced to pay Toll, 
becauſe no Man is compelled to come to the 
Market; if he will come voluntarily and receive 
the Benefit, then there is Reaſon he ſhould pay 


it, but this is not our Caſe. 
_ Laftly, the Law doth allow in this Neceſſity, 


in Caſe of Toll to the King a Power to grant, 


yet the Law doth not leave the King abſolute 
udge of the quantum: For if the Toll be not 
Proportionable to the Benefit, the Patent is to be 
Now, 

my Lords, in our Caſe here is no Judge of 
Argument 


It the Law admit not the King to Charge 
but in common Neceſſity, then not in Caſes that 
may happen but ſeldom or never, if not in 
ſmall things, then not in greater. 7 
I come now to Practice: And for Practice, 
where there is no Opinion, either for Records 
or Books to warrant it, it is ſomething weak, 
efpecially when there is no urgent Occaſion. 

For the Practice, I ſhall give this general An- 
ſwer; If I can fatisfie your Lordſhips by Autho- 
rities of Parliament, how the Law ſtandeth; 
the contrary Practice, either before, or after, is 
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not material; and for that, I muſt leave it to 
your Lordſhips. Ld 
. Your Loraſhi s have heard we have read the 
Words of the Ads of Parliament, and explained 
our Meaning thereon, and brought them home to 
our Caſe : It will be hard to make an Exception 
If the Act be general. NB oe 

For, my Lords, the Practice, it conſiſts of two 


Parts. Firſt, Arrays of Men. Secondly, Of _ 


Shipping, and for Shipping ; De Navibus congregan- 
dis, or maniendis and inveniendis. "OF 
For Practice of Arrays, I ſhall lay them by, 
and give them a general Anſwer for v few 
or none that went from the Beginning of Kic. 2. 
are but only to ſee if they be armed, & prompte, 
and that is made by the Statute of Wincheſter. It 
is one thing to ſee that they be armed and in 
Readineſs ; and another thing, at whoſe Charge 
they ſhall go, that appears not out of thoſe Ar- 


rays. There is no doubt but the Subject on the 


Statute of Vincbeſter ought to be ready with 


Arms, and in his County to make Defence; and 


upon Occaſion he ought to go out of his County, 


but at whoſe Charge, that is the Queſtion. And 


if thoſe Writs of Array were the ſame with the 
Commons, now to the Lieutenant, yet I know 


not how ; this is my Argument in the Caſe ; and 
ſo your Lordſhips ſee that a great Number of 


the Arrays falls off this way. 

But if Arrays had been, and at the Subjects 
Charge, yet againſt the Statute: I leave it to 
your Lordſhips to judge, how far Practice ſhall 
be an Argument. 5 

But for Shipping for Writs De Navibus congre- 
gandis, thoſe are parry, + for the Matter 1s, whe- 
ther they ſhall be paid 


das Naves, to uſe them upon occaſion z but the 
Matter is, at whoſe Charge they ſhall be. And 


for all the Writs that are to find Ships, I hope 


thoſe Writs are not concluding. | 5 
My Lords, for thoſe Writs that are ſumptibus pro- 
prizs : A Writ, and no more, without Execution, 
is not a Practice ſufficient to make a Law, no 
more than a common Evidence, when to prove 
Right by Uſage. Now whether or no they have 


ſhewed a general Execution, by obeying and do- 


ing it at their own Charge, or Money levied 


upon them, I leave it to your Lordſhips; I ſee no 


Proof. It may be, ſuch Writs might be, but 


that there was an Execution of them at their 


own Charge, or Money levied on them, we ſee 
no ſuch thing. And if Writs were to find 
Shipping in theſe Times, it is like the Montes 
were returned by the Counties, and ſo the Re- 


ceipt might ſhew it, eſpecially if the Inland 
Counties, where nothing could be had from them 


but Money. a ” | 
But, my Lords, to examine on thoſe Grounds, 
whereby a Practice muſt make a Law. If this 


Charge be within the Words of the Law, no 


Practice can take this out of the Way of Excep- 
tion. The Practice muſt either ſhew that was 
the Common Law, and ſo Generalis conſuetudo, or 

which muſt declare the Meaning of a Statute by 
conſtant Conſent ; which muſt be of thoſe that 
could conſent, and thoſe which did not expreſs a 


 Difſaſſent, 


Ways. 


ject, as before the Complaints, which begot the 


9 Hen. 3. ſo all this time the Subjects of "England 


1 fore they go, and many 
of the Ship Writs are of that Nature. No 
doubt but the King may command ad congregan- 
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We are now upon Inquiry as on Practice, 
though the King cannot generally lay a Charge, 
yet whether he can do it in this Caſe, to make 
an Exception of Law; it muſt be done by Uſe 
and Practice ; as to make a Law Practice, doth 
not make Common Law, but as it is a Proof of 
common Conſent ; for all Laws are made two 


rſt, By expreſs Conſent of Parliament: 
Or, Secondly, By Uſe, from Time to Time, 
whereby it doth appear this was excepted, and 
the Uſe becometh a Common Law: So as ftill, 
if an Uſe doth make a Law, fuch Uſe it muſt 
be as doth prove a tacit Conſent. 8 e 
Next, as the Uſe muſt bind the Kingdom, fo 
it muſt be general over all the Kingdom; it is 
not enough to be at ſometimes and ſeldom, but 
it muſt be Semper eadem: And; Laſth, It muſt be 
reaſonable. . 5 x ; 
I ſhall examinie on theſe Rules, for theſe are 
undoubted Rules to examine a Law by. The 
Writs of Hen. 3. Ed. 1. and Ed. 3. all theſe 
Times the Practice, as to this, will not make a 
Law; here will be no Proof of a Conſent. _ 
_ Firft, For Hen. 3. to 28 Ed. 1. here the Sub- 


Charter of King John, was upon the Charges im- 
poſed on the Subjects; ſo afterwards, until the 
25 Ed. 1. the Laws of the Liberty of the Sub- 
ject was not ſettled : For though King John did 
grant his Charter, yet the Pope did diſpenſe 
with him, and he broke it, and ſo did reſt till 


were under Power; and what in that Time he 
might do by Dures, was not by Conſent. - 
Then, 9 Hen. 3. he made a Charter, yet from 
time to time he broke it, though he deſired to be ex- 
communicated if he did it, and fo it reſted until 
25 Ed. 1. and there with much ado was gotten a 
Confirmatio Chartarum ; yet this ſatisfied not at all 
till 28th of Ed. 1. Mag. Char. not obſerved. E 
could ſhew diverſe Cafes point Blank againſt 


_ 
. * 


theſe. | 
 TheStatute 28 Ed. 1. faith expreſly, that this 
Charter was not obſerved ; and it was once à 
"Puniſhment for thoſe that were the Breakers 
thereof. Now when Acts of Parliament declare 
that the Law of the Ny of England was not 
obſerved, I ſtiall not need to ſhew any Record 
how it was broken: So that all the Practice in 
Hex. the 3d's Time, though much, yet that will 
not ſerve the Turn; for that Government was 
more of Force than Law. . 
But for that of Hen. the 3d's Time, I ſhall give 
a further Anſwer; the very Courts of Juſtice 
were ſhut up, then it was in Flagrante Bello. 
And for Ed. 1. Time, all the main ones conſi. 
derable were inmediately before the making of 
that Statute, if rightly apprehended they did 
particularly occaſion that Statute ; ſo the Sub- 
jet did deny it, and is a Difaſſent 
After 28 Ed. 1. little conſiderable ; and Ed. 1. 
when he made 28 Ed. 1. when the Charters were 
confirmed, yet he had his Salvo Jure Coronæ, 
which did not pleaſe the Subject: And after- 
wards, notwithſtanding he made ſome Grants in 
Parliament, yet ſometimes he did revoke. Your 
Lordſhips know what a great Renunciation he 
made; but as ſome of our Hiſtorians obſerve, 
| | when 
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when he had Occaſions for Moneys he did grant, 
but otherwiſe did not; ſo. that in all his Time 
the Subject did not conſent, but as much as they 
could, did diſaſſent; and in the 25th you ſee 
_ the Practice did alter for commanding of 

ips. | | 

Next for Ed. 2. for his Time, we ſee how he, 
went. In the Beginning of his Reign, he ſends 


but a Mandamus Rogantes. In the End of his 


Reign, whether his Government was more of 


HAMBDEN, ſg, 83 


as the Caſe ſtandeth, your Lordſhips could not 
find ſuch a Practice as could now introduce a 
Law. The Cuſtom, which muſt be of a Manor, 
you mult not ſhew the Beginning of it, that 
within Time of Memory the Thing was not fo. 
True, if the Time had been long, and I cannot 
new when it hath not been, that is Time out of 
Mind. „ 

To examine this upon the Rule; it hath been 
ſaid, that from the Time of Heu. 2. Danegelt 


Law than Power, I leave to your Lordſhips ; was taken: True, it was taken, De facto, but 
that little Practice that way, if it doth come not De jure. The Subject was not at that time 
Home, is not ſufficient to make a Law who was charged both with Danegelt and Shipping too; 
under Will. . I then our Courſe of charging the Subject to find 
Next for Ed. 3, for him in his beſt Times, you Shipping muſt begin ſince that Time. 
ſee how he went, he laid not the Charge on the But paradventure it will be ſaid, as Sir Henry 
Subject at the firſt ; afterwards-there is no Age Spelman in his Gloſſary, that when Danegelt went 
wherein there were ſo many Complaints as in his down this other came in. And paradventure it 
Time. And from the Firſt to the Laſt, and not wall be ſaid, this is enough to ſhew this begun, 
only in this of Shipping, which as often as it was, though but in Memory; then it is but to ſee 
there was ſtill Complaint, but in Impoſitions on upon what Warrant of Law this begun. | 
Merchants, whereupon Lord Latimer was impri- If Danegelt had not been legal, then this to | 
ſoned; fo that in Point of Charge, the Subject come in inſtead of that which was not legal is | 5 i 
did inforce him upon it in time of Neceſſity: So not ſufficient. Now for Danegelt, it was not 1 
that in thoſe Times the Practice will not be any legal, and ſo Fallit Fundamentum; if it had f ii 


Argument againſt um. por. 
That of the 10th of Ed. 3. he confeſſed that 
he had laid too. heavy Charges on the Subject, 
and did ask forgiveneſs; ſo here was no Conſent; 
but a ſeveral Diſſent by their ſeveral Complaints. 


7 


And if I take off theſe three Kings Reigns, 1 


take off all the force of Practice concerning Ship- 
ping, for from that time afterwards you will 
find very little, for what cometh afterwards is 
but for Matters or Arrays.  . _ 
I be next Thing is, that every Practice that 
muſt bring in a Law, muſt be conſtant and con- 
tinual, ſo long together as may bring it into a 
Gallas: hin ns; 456 


Neo out of what your Lordſhips have heard, 


if you conceive that in the Times of thoſe three 
Kings, that they had one way, and the Subject 
nother, then there is no conſtant Practice to 
lay it on the Subjects: And for Arrays, I con- 
ceive them to be no part of the Caſe. , _ 
And for the next; if Practice make a Law, it 
muſt be general through the whole Kingdom, for 
that is our Caſe; we are in an Inland County, 
and obſerve how few Writs we have that went 
over the whole Kingdom: Nay; have you any 
that proveth it indeed? That they went to ſome 
Inland Counties it is true, but that they went to 
all throughout the Kingdom you ſhew not. 
Now if you will have a Practice to bring in a 
Law, you muſt not bring your Practice by Pieces; 
at one time in one part, and at another time in 
another part; for that in one part of the Inland 
Counties alone will not be juſtifiable, for that 
was to lay a Charge on the one, for the Mainte- 
nance of the whole; and that is againſt Reaſon, 
and the Reaſon of this Writ. So to charge 
the whole Kingdom, you muſt ſhew they went 
over the whole Kingdom, and obeyed by the 
whole Kingdom; for Obedience in ſome Parts, 


will not bind all, ſo once or twice will not do 


it; for the Writs that have been produced, many 
of them went to the Sea Towns only. - | 


Next, my Lords, admit that the Practice had 


been conſtant from King Fobn's Time, down. to 
Hen. the Third's ; fo to this Day, under Favour, 


been legal, yet not ſo purſued in the Courſe as 1 
is legal, ſo that there is no Ground for it on 


Right or Wrong. 


That Danegelt, when it went, it went over all 


the Kingdom, and' in a proportionable way to 
all ; yer theſe Writs for Shipping were commonly 
to the Sea Towns, and but ſome times to ſome 


Inland Towns. If Danegelt were on the Land, 
and certain, this is on the Perſon, and uncer- 


tain ; this reſpects both Lands and Goods, the 
other not. There is no ſuch Aſſurance of equal 
Charging in this, or in. the other, if Danegelt 
had been legal; yet whether this coming in 
lieu of Danegelt, being of a far different Nature 


be legal; I leave ir to your Lordihip's Judg- 


ments. FIC 1 8 
Next to examine ĩt upon another Reaſon, upon 
the Reaſon of the Practice. If the Practice went 


over the whole Kingdom from time to time, 


there was the more Equality; but if the Practice 


went over the Kingdom, but by degrees ſome- 


times to one part, ſometimes to another, though 


over all the Kingdom at Times, yet this is not 
ſufficient to make a Law. For that Act which 


is unreaſonable in it ſelf, and not agreeable to 
uſtice, will never make a Law, for a Law will 


never ariſe out of an Act illegal. Now, my 


Lords, when a Charge is laid upon Parts of the 


Kingdom, which the whole ſhould bear, it is 


not unreaſonable. I will not deny, but in Ma- 
nors, where. you are to have a Cuſtom, ſome- 
times on one Piece, and ſometimes on another; 
this may be good, though it goes not over the 
whole Manor; becauſe in this Act there is no- 


thing againſt Juſtice, for here one Man doth not 


bear the Charge for the whole, but otherwiſe in 
r oor toppoogp ea ng | 

My Lords, I ſhall go further ; as for the In- 
land Towns, ſo for the Sea Towns, we do not 
find a general Practice of all Sea Towns together, 


ſometimes to one, ſometimes to another, if any 


to all, yet not to all oftentime 
My Lords, admitting Arrays would be mate- 
rial in this Caſe, as I conceive they will not; 


yet under Favour they wal be no Precedent for 


the 
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the defending of the Sea, the Caſe doth dif- 
TO | 
For though the King be Lord both of Sea and 
Land, and hath in them both the fole Dominion. 
So in the Sea he hath the whole Property, and in 
4 manner all the conſiderable Profit and Privi- 
lege; the Subject hath but the Paſſage of the Sea 
and the Minima to take Fiſh, not conſiderable 


in Point of Benefit: But for the Land, that is 


our own, and the Land of the Kingdom is the 
Houſe of the Kingdom. As for the Charge of 
the Land to find Shipping, there will be a great 
deal of difference between Sea Towns and Inland 
Towns: As thoſe that live in Sea Towns are in 
more Danger from the Sea, ſo they have more 
Profit and Privileges ; and that is the Reaſon of 
that in the Parliament 13 Ed. 3. that the Sea 


Towns ſhould do it in regard of their Profits 


and Privileges. © SIND? 
And for the Command to find Ships , the po- 


ſitive Law is to make thoſe to find Ships which 
are chargeable as your Sea Towns, and for In- 


land Towns to find Arms; becauſe both are not 
fitted alike, there is no Reaſon that they ſhould 
be charged alike. Upon this Reaſon is the Caſe 
of Beverly put before 2 Ric. 2. where the Com- 
plaint is, that they are charged for Shipping, be- 
ing a dry Town, they ſay they were charged in- 


diebite, 10 Ed. 3. Shoreham, they plead they never 


found Arms, but Shipping and a good Diſcharge. 
And in Matth. Paris, upon Wars with France, the 
Sea Towns complain, and deſire Help; ſo that 
the Burthen lies on them if on any. My Lords, 
I have gone over in a general Way, as well as I 


can, and endeayour'd to anſwer the Practice; to 


have gone over all in particular would have re- 


quired longer Time than your Lordſhips can 


pare. 


Reaſon alone will not argue againſt a fundamen- 


tal Rule; for we are not now to examine on 


Reaſon what is fit, and what not, but to ſee what 


1s the Truth. 


The firſt is, that Salus Populi ſuprema Lex 
The Queſtion 1s not what we are to do by Ne- 


ceſſity, but what is the poſitive Law of the 


Land ? The Queſtion muſt now be as before ; 
What Power is in the King, and our Forefathers 
in that Time of Peace and Government did leave 
in the Crown, not in Caſe of Neceſſity and pub- 
lick Danger; when with them, Salus Popul: was 
Suprema Lex, and upon that they did ground 
the Rule of Government? In this Caſe, whe- 
ther or no, in their Conſideration, they did con- 
ceive for the publick Good, to leave the Power 


in the King, or not to lay a Charge on the 


People; there the Rule came in Salus Reipublicæ 


Suprema Lex: And that which they looked on 


moſt, was the Benefit of the Multitude. So that 
now, my Lords, it is not to diſpute, whether it- 
be better or worſe, but that it was. | 
And to ſhew there was no ſuch great Neceſ- 
ſity as can countervail the Poſſibility of Prejudice 
the other way. If there do come ſuch a Dan- 
ger, then the Subject is at that time under a Law 
of Preſervation of Life; and all which makes 


the Subject as willing to obey, as to ſubmit to 


Government in the Creation ; this Law is of an 
higher Force than any poſitive Law can be. 


The Reaſons now only reſt to be examined . 
for if no full Authority, nor ſufficient Practice, 


But admit that this ceaſe in this Caſe, and all 
poſitive Laws of Property, yield to the Law of 
Neceſſity; yet I admit nothing, a i I might 
admit much, and not prejude the Cale. 

Though no poſitive. Law doth _ yet in 
Caſe of imminent Danger, if I ſhould ſay my 
private Property is become publick, it is no Miſ- 
chief, for ſo it is in ſome Caſes: For in this 
Time of imminent Danger, the King and Subjects 
are under a Law of abſolute Neceſſity, and pub- 
lick Safety. In all human Reaſon, when the 
Danger is in Proxima potentia, we may prevent it 
thus, as if another Man's Houſe be on Fire, 
mine may be pulled down to ſtop it; ſo that we 
may ſee by what Grounds we do go in caſe of 
abſolute Neceſſity. If the King doth command any 
thing concerning the Property of Goods, in re- 
ſpect of Danger, the Execution may not be by 
any poſitive Law meerly, which in ſuch Caſes 
do ceaſe in furore Belli; for thoſe are acted by 


Formalities, and inter Arma ſilent Leges. And in 


theſe Caſes, as the King may command my Pro- 
perty, ſo may the Subject command the Property 
of another: The Books are fo, 8 Ed. 4. for 
hindering the Landing of an Enemy, Bullwarks 
may be built on my Land without Conſent ; ſo 
the Power is not only in the King 1n theſe Caſes 
of Neceſſity, but in the Subject: And the Books 
ſay not that the Power is only in the King, but I 
can do it, and the Law of Neceſſity is the Warrant. 

Then, my Lords, it reſteth conſiderable in 


this Caſe, what ſhall be ſaid to be a Time of 


Neceſſity. * ſill by way of Admittance, 
ing. | 


for I grant no 


It muſt be in a Danger now acting, or in 
Proxima Potentia ; as Fire, though not burning, 


yet ready to burn; that is, there muſt be a War, 


Furor Belli. Note, That when the King makes 


Proclamation of War, or the King in the Fields, 
0 


and that indeed was not Mr. St. John's Meaning, 
it was taken further than he meant it. 

It muſt be in ſuch a Danger, when this Power 
is of Neceflity to be uſed, as in Caſe of Fire; 


there muſt not only be Fear of Fire, for one 


Houſe muſt be firſt actually on Fire, before the 
Houſe can be pulled down, withal ſuch a Danger, 

that if this be not pulled down, the other will be 
loſt. And as in Caſe of an Enemy, a Subject, 


out of Fear of an Enemy, cannot build a Bull. 


wark on another Man's Land, but when he is of 
coming; fo that none of theſe Caſes will match 
ours. e 

The Property yieldeth not in Fear of Danger; 
but ſuch a Danger, as Help muſt come in Nunc 
aut nunquam. This Time is not when the King 
will think there is Occaſion to exert this Power, 
as in the Caſe in 88. though the Queen and State 
did command the burning of thoſe Goods and 
Proviſions, if an Enemy landed; which was a 
lawful Command, and juſtifiable to be done fo 
they did land; but could not command them to 
burn their Corn before an Enemy did come. 

Your Lordſhips know the King may Com- 
mand in Caſe of Danger the Deſtruction of all 
Suburbs, rather then an Enemy ſhould come in 
them. But if there be a fear only of Wars, if the 
King ſhould Command it, how far that is juſtifia- 
ble, I leave it to your Lordſhips Judgments. All 
this Difference appears out of the Caſe of the 
Graveſend-Barge Duffeilds Caſe, 12 Fac, If there 
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why not the other? 


The Tryal of JOHN 
be a Storm, or a Leak in a Ship, that the Danger 
be actual, it is juſtifiable for the Malter to throw 


out the Goods ; but if he ſees a Cloud ariſe, 


and out of Fear of a Storm he threw out the 
Goods, I doubt on a Jury which way this wall 
go with the Bargeman ; bur if a Storm do come, 


or a Leak ſpring in, in that Caſe the Bargeman 


may do it. So you ſee upon what Law my pro- 
perty yieldeth. „ 

That Poſition generally taken, as it is ſaid, 
may be of a great deal of Conſequence ; for it 
dot 


not reſt there, ſolely upon yielding of the 
'Laws of Property; for all poſitive Laws do ceaſe 


in that Danger, then the poſitive Laws of my 


Liberty and Perſon alfo do ceaſe. 


® 


Now, whether or no you conceive all Laws 


of Liberty and Perſon ceaſe in this time of 


Danger, when the Danger was but conceived 


and not actual, that I leave to your Lordihips 


Judgments. And if that Rule be general, then 

80 we may ſte the difference from out Caſe 
for in that Caſe there is no manner of loſs to 
the Subject, for he 'ſhall have Allowance for his 
Lofs, or make Suit to the Parliament, and they 


can recompence him; for what is taken for the 


Publick Good is but borrowed. As in Caſe of 


Shipping, if my Goods be caſt out to ſave the 


Ship, every one of the Ship is to bear a ſhare; 


0 in our Caſe, either the King muſt do it, or 
the Parliament, fo there is no Prejudice. 


So upon the whole, my Anſwer is, admit the 


Rule of Salus populi ſuprema Lex; yet the Law 
of Practice dotli not yield, till there be an actual 
Enemy, or Flagraus Bellum. It is not enough that 

there be but an Apprehenſion. 


There were divers other Reaſons urged, (but 


_ Thoſe two of Salts ppl ſuprema Lex, and of private 


Property mult yie 


to publick Safety) which were 
the two Rationes Cqgentes, the other were but a part 


& a ſinili, and all thoſe I ſhall paſs over which 


were only for Convenience, as the granting of 


Toll, or a Corporation to make Ordinance for 
the good of the Corporation, all theſe will not 


come home in the Manner. My Lords, in all 


theſe Cafes a minore ad majus non valet, nega- 
tivum valet. 1 


But there are only two Reaſons urged, which 


requite an Anſwer. The Truſt that the Laws 


put in the King in greater Matters, viz. the 


| ſhutting of the Port, and the Droit Royal of 


„„ CoCo ion ay 
For the ſhutting of the Port, there is more 
ifference in point of Prejudice of the King than 

the Subject. The King cannot ſhut the Port but 


to his own Prejudice. Again, the ſhutting of 
the Port without. Cauſe of Neceſſity, the King 


hath the Lofs as well as we; for by that he loſer 

his Cuſtoms,. and by. ſhutting them he can gain 
nothing at all. And beſides, there is no Law 
at all that hinders him from that. But there 1s 


_ a Law faith, that he ſhall not Tax the Subject 


withput Conſent in Parliament. 
The next is the Droit Royal of Wars and 
Peace. It is one thing to ſay, the King can 


make War and Peace; another thing to ſay, be 
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can Charge. In War and Peace the King is 
equally charged with the Subject, nay more:; 
and for thoſe things there are no great Reaſons, 
but that in the firſt form of Government they 
might be well ſuffered. For that Cauſe touch- 
ing the King's Power over Coinage, there was 
a Neceſhty to counterpoiſe the like thing in 
another State; 'in thar Caſe the King looteth 
and we looſe, The King may diſpenſe with 
Penal Statutes, and make them as none. Doth an 

Laws ſay he thall not do it? The Reaſon dif- 


fereth in that Caſe, there is a common Neceflity 


that there ſhould be a Power in ſome Body, 
for Atts of Parliament are but leges temporis. Ir 
is one Thing for the King to have Power in point 
of Favour, and another Thing in point of Charge ; 
fo in Cale of Pardon, there is no hurt if he 
doth Pardon, God forbid that he ſhould not have 
Power to ſhew Mercy. 

My Lords, there are in the Caſe two Points 
more which I ſhall move. Whether or no, admit 
the King could Command the Subjects to find 


Ships, he can give Power to the Sheriffs to make 


the Aſſeſſment as in the Writ? The Ground is 
upon this, that in all Caſes of Politick Charges 
the Law takes an eſpecial Care to make an Equa- 
lity. In Parliaments of old, they were always 


careful to make Proviſion that way, as upon 


Fifteenths and Subſidies. And in Danegelt they 


went ſuch a way, as there conld be no inequality; 


they went by taxing of Hides. Now if the Law 
doth make this a legal way of Charging, it allows 


the like way for Aſſeſſment that is allowed in 


other Caſes, ſuch a way as wherein there can be 


no Inconveniency. Now how a Sheriff hath that 
Knowledge to lay it on Mens Eſtates and Lands, 


I cannot tell, 7 N 

My Lords, not to leave a Power in the King 
to lay an Arbitrary N but in the Sheriff 
to lay more or leſs on any Man, though the Law 
may truſt the King; yet it is a Queſtion, whe- 
ther it will truſt the Sheriff. 


| Nay, 1 ask if the Sheriff be an Officer of Law 
in this Caſe; yet the King may Command any 


Man as well. Aſſeſſments are uſually made by 
others, and not ſo much by the Sheriff. So I do 
conceive that this is a Thing that doth properly 
belong not to the Sheriff, he is not an Officer 


Sworn ; and it reſteth not only in the Sheriff, 


but the Under- Sheriff. So that if the Law doth 
truſt the King, yet whether or no this be the 


way to Charge it, I leave it to your Lordſhips 
Judgments. If a Hundred be charged, they have 


ways to lay it on themſelves proportionably. 


The next Thing is this, admit a Levy may be 


well made, whether the Money thus paid may 
be brought into the Exchequer by a Sci. Fa, I do 
think that this is the firſt Writ that ever was 
of this kind, I do not find it regularly. 

My Lords, I think it is hard to. fad where 


there is a Writ that Commands and Preſcribes the 


manner of 1 1 It not only gives you Power 

to Levy, but ſets the way of Levying, by Im- 
2 by Diſtreſs, by Selling; for my part I 
know no Caſe can match it. 
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The Firſt Days Argument of Sir John Banks, Knight, his Majeſty's Attorney. 
General on behalf of his Majeſty ; before all the Judges in the Exchecquer. 


Chamber, in the great Caſe of Ship-Money. 


May it pleaſe your Lordſhips, 

HERE was a Sci. $7 brought againſt 
Mr. Hambden, and divers others, to ſhew 

Cauſe why thoſe Sums of Money aſſeſſed upon 

them by the Sheriff of Bucks ſhould not be paid 

and anſwered ; it beareth Teſte the 22d of May 

13 Car. and a Sciri Feci returned. 


Mr. Hambden demandeth Oyer of the Original 
Writ, 4 Aug. 11 Car. and of the Certiorari, and 


the Mittimus, and of their ſeveral Returns. The 


Writ 4 Aug. which went out to provide a Ship 
of 450 Tons, with Victuals, Men, Ammunition, 


Cc. that Writ giveth Power to the Sheriff to 


make an Aſſeſſment upon the County, and giveth 
Power of Diſtreſs and Impriſonment in Caſe of 
non Payment. He demandeth Oyer of the Cer- 
tiorari, which conſiſts of two Parts; the one to 
certify the Sums aſſeſſed, the other to certify 
the Names of the Defaulters. And the Names 
of thofe that made Defaults were returned, and 


Mr. Hambden amongſt others. He doth demand 


Oyer of the Mittimus which doth recite the Tenor 


of the firſt Writ. 


Upon Oyer of all theſe, both of the Writ, 
4 Aug. of the Certiorari, Mittimus, and Sci. Fa, 
and their ſeveral Returns Mr. Hambden hath de- 


murred in Law. 


The Caſe that riſeth upon the Record is thus. 


The King is Lord of the Sea (for that is part of the 
Record) the Seas are infeſted by Pirates and Turks, 

- which commit Depredations, and take Goods and 
Merchandizes, both of the Kings Subjects and 


others that Trafick here, and carry them away 
into Captivity. There is Preparation of Ship- 


ingland imminent Danger, for ſo the Writ reciteth. 


A Danger that the King's Dominion of the Sea 
ſhould be loſt, or at leaſt deminiſhed. There 


was a further Danger, that Salus Reg. periclitaba- 


tur, whether in this Caſe the King pro defenſſone 
Reg Tuitione Alaris ſecuritate ſubditor & ſalva 


Conductione Navium, may Command his Sub- 


jects per totam Angliam, by Writ under the Great 


Seal to provide Ships at their own Charge and 
Coſt. And this do, when the King in his own 
Judgment conceiveth ſuch a Danger, as doth ne- 
ceſſarily require that Aid. That under Favour 


is the Queſtion upon the Record. | 
There is in this Record, whereof your Lord- 
ſhips are Judges, Four Writs. Firſt, That of 4 
Aug. 11 Car. which goeth out of the Chancery, 
for ſetting forth this Ship of 450 Tons. Secondly, 
the Certiorar? 9 Mart 12 Car. Thirdly, the Mit- 


timus, 5 Maij 13 Car. And Fourthly, that of 


the 22 May, 13 Car. which is the Sci. Fa. 
The Second and the Fourth Writ, which is 


the Certiorari and Sci. Fr. they are returnable. 


The Firſt and the Third Writ, which is the Writ 
4 Aug. and the Aittimus, they have no Returns; 


o 


but they give Command, and require Execution 
ſhall be done, prout de jure & ſecundum con- 
ſuetudinem Reg Anglie fieri conſuevit. 

The Firſt Writ, which is the Ground of this 
Buſineſs, it ſtandeth upon two Parts. A Pream- 
ble, and the Body of the Writ. The Preamble 
that containeth, Firſt, A Direction, and Secondly, 
the Cauſes and Motives of the iſſuing of this 
Writ. The Body containeth Six Parts. Firſt, 
the Direction that is unto. the Sheriff of the 
County of Bucks, nec non unto the Bailiffs and 
Burgeſſes of the Borough of Buckingham, and 
Mayor and Burgeſles of bin enz, aliàs 
Viecomb, and probis hominibus of all the County. 
Secondly, the Motives and Reaſons inducing 
this Writ, which are Nine in Number. 1 Quia 
Pirati & Maris Graſſatores, &c. That theſe com- 


mit Spoils and Depredations by Sea, and take 


the Goods of the King's Subjects. 2. Becauſe + 
they carry the King's Subjects into miſerable 
Captivity. 3. Becauſe of the Preparation of 

Shipping that is made undique to infeſt the Coaſts. 


4. Quia pericula imminent, &c. 5. Quia pro defen- 


ſione Reg. tuitione Maris, &c. 6, Quia pro debel- 
latione quorund* haſtium ſatagent, &c. 7. Quia Pro- 
genitores noſtri Reges Angliæ dig Maris temporibus, 
&c. 8. Quia 0145 defenſionis, &c. 9. The moſt pre- 


valent, Quia hoc per legem & conſuetudinem An- 


gliæ, &c. The Body of the Writ contains alſo 
ſeveral Mandats to the Sheriffs and head Officers, 


quod fide & legiancia, &c. & ſicut nos & bonorem 


noſtrum diligitis. The Mandats are, Rex. 1. To 


provide a Ship of 450 Tons well manned and 


furniſhed. with Proviſion, and that was to be in 
readineſs by the firſt of March, to continue for 
the ſpace of Six and Twenty Weeks, ad proficiſcen- 
dum cum Navibus noſtris, &c. pro tuitione Maris, 
&c. 2, That the Sheriffs and head Officers 
meet within Thirty Days, and ſet down what 
ſhall be taxed upon the incorporate Towns. 3. 
A Command to the head Officers of thoſe Incor- 
porate Towns, that within their Baliwick they 
make an Aſſeſſment upon particular Perſons, and 
compel them to pay the ſame. 4. A Power to 
the Sheriffs to aſſeſs all the reſt within the County, 
juxta ſlatum & facultates. 5. A Command for 
the levying of theſe Sums by diſtreſs, & quos re- 
belles inveneris to impriſon their Perſons. . 6. 
That no part of this Sum collected ſhall be con- 
verted to any private Uſe; but if any Money 
. be remaining, it ſhould be paid inter ſolven- 
5 h n 
My Lords, the Reaſons expreſſed in this Writ 
might juſtly ſatisfy any Mans Judgment without: 
further Argument; but I ſhall clearly manifeſt 
there is no Clauſe or Practice by this Writ, but 
is verified by many Records, and is ſecundum le- 

gem & Conſuetudinem Anglia. e 
: 2 — The 
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The Queſtion that is made, is of a high tran- 
ſcendent Nature, it concerneth the King, both in 
his Ordinary and Abſolute Power. Whether the 
King in thoſe Caſes where he in his Royal Judg- 
ment ſhall conceive a Neceſſity for the Defence 
of the Realm, may Command Ships in this 
Kind; whether by his Royal Power he may do it, 

or muſt require the Aid per commune concilium 
in the Parliament. And I conceive his Majeſty 
may do it, not only by his Kingly Prerogative, 
boy Jars Majeſtatis. 2 | N 7 
Ihis Power is not only inter prerogativa Regis, 
ſed inter jura ſumme Majeftatis, I find by man 


| Records, that theſe Writs have iſſued out in all 


Succeſſion of Times; In The times of the Saxons 
before the Conqueſt : But I never find that this 
Power was judicially queſtioned in any Court 


at Weſtminſter before now. I find Queſtions made 


touching Aſſeſſments, whether they have been 
equal, touching the Levying, whether within the 
Warrant of the Office, touching the Diſcharging 
of ſome, by Reaſon of a Grant of Exemption 
' but to Queſtion the main Power, whether the 
King by his Royal Power might Command this 
for the Defence of himſelf and the Kingdom 
was never diſputed before now. But his Gracious 
Majeſty who hath declared himſelf, that he will 

Rule his People according to his Laws, for the 
Satisfaction o the People, andtoclear his Juſtice 
and Judgment do ſuffer theſe Writs to go forth, 
to which Mr. Hambden hath Demurred, and to 
be queſtioned by this legal Way to be determined 
6 Jour Look ips, to which [ hope you give a 
My Poſition ſhall be thus, that the King, as 

he is King of England, pro defenſone Reg* tuitione 
Maris, &c. when his Majeſty in his Royal Judg- 
ment conceiveth it a Time of ſuch Danger, as 
doth neceſſarily require the Aid commanded in 


this Writ, that he may command and compel his 


Sud jects per totam Angliam to ſet forth Ships with 
Men and Ammunition and double Skippage, and 

this may be done, as well by the King's Writ 
under the Great Seal, as by Conſent in Parlia- 
For the Proof of this Poſition I ſhall reduce 
what I have to hy to theſe Heads. Firſt, That 
this Power, it is bitter jura ſumme Majeſtatis, innate 
in the Perſon of an Abſolute King, and in the 
Perſons of the Kings of England; t this Power 
3s ſo inherent in the King's Perſon, that it is not 
any ways derived from the People, but reſerved 
unto the King when poſitive Laws firſt began. 


And that in this Caſe the King is ſole Judge of 


- the Danger; and how this Danger is to be pre- 
wed — avoided, this is m Fit Ground. 


The Second is this, that the regal Power is 


not confined to the Politick Advice, that the 


King muſt be in Cathedra ſitting in Parliament; 


but that it hath been always done, either per 
Hane Regem, aut per Regem & Concilium aut per 


ominos ſuos, aut em, when he ſhall pleaſe 
to call Tec en Merchants and Portſmen 
experienced in the Servicd ea. 
My Lords, I ſhall preſent unto your Lord 
ſhips, that this Power is ſo inherent in the 
King, that during the time of Parliament, and 
in thoſe Years when Parliaments were ng, 
- theſe Writs iſſued out by a Regal Power, with 
out any Aid or Power from Parliament, and chat 


only Diſtreſs and Impriſonment, 


Advice was not, though neceſſary in former 
Times. 

I ſhall alſo ſhew unto your Lordſhips, that 
this Power is implied out of the Sovereign's 


Titles given unto him by the Common Laws of 
gland. | 


And alfo I ſhall inſiſt upon Precedents; and 


herein I ſhall deſire your Lordſhips to take notice 
that theſe Writs have not iſſued out at the firſt 
upon any ſuddain Advice; but that there was a 
great ſearch made: Firſt, By my Predeceſſor 
Mr. Noy, a Man of great Learning and profound 
Judgment, other Searches made by the King's 
Counſel and ſome others; and a great Number 
of Records were conſidered of maturely before 
theſe Writs iſſued; ſo nothing was done upon 
the ſuddain; and we that are of the Kings Coun- 
ſel did think it fit that moſt of theſe Records 
ſhould be cited in the firſt Argument by Mr. 
Solicitor, to the end that the Counſel at the Bar 
might give an Anſwer to them in their Reply; 
many more have been added by Mr. Solicitor, and 
many more I ſhall cite which have not been re- 


membret. 
My Lords, in the vouching of theſe Records, 


I ſhall obſerve Eight Things. Firf, That the 


Records we inſiſt upon, they are not grounded 


upon any private Cuſtom, or upon any Charter, 


or upon any Covenants, but upon the Laws of 
the Land ; and there is not in any of theſe Re- 


cords any recital that theſe Writs went out upon 


any of theſe Grounds. IR ASS 
Secondly, That in all Ages before the Conqueſt, 
and in the time of Villiam 1. that theſe Writs 
have iſſued per ipſum Regem, per Regem & Conci- 
2 and did not iſſue upon any Advice of Par- 
lament. . | 


| Thirdy, That theſe Records and Writs were 
Tent out, not in Caſe of Hanibal ad Portas, or 


an Enemy diſcovered, or ſuddain Invaſion ; but 


upon Caſe of Rumours, and in that a Danger 


might happen ; ſo not in approaching of an Ene- 
my, but in Caſe of Preparation to provide 
againſt an Enemy. F 


+ Fourthly, That the King did Command Ship- | 
ping to be ſet forth in thoſe Years, wherein 


there were Parliaments, and ſitting Parliaments 
by- his Royal Power, without Advice of Parlia- 


_ Fifibly, That when great Subſidies and Aids 


have been given unto the King by Parliament 
pro defenſione Reg*, in the ſame Year that Writ 
went forth for the Defence of the Kingdom. 
_ Sixtbly, That theſe Aids have not been required 
only from the Maritime Parts, the Port, nor 


from the Inland Counties only, but per totam 


Angliam. Sa 
— Seventbly, That many Times when theſe Writs 
iſſued, there have been no ſuch Cauſes declared, 
as hath been in this Writ. I ſhall obſerve, that 
in many of theſe Writs no Cauſe at all is ſet 
forth in them, but only that they ſhould repair to 


the place of Rendezyous, and there receive fur- 


ther DireCtions. 


_ Fighthh, 1 ſhall verify every Clauſe of this 


Writ by many Precedents. A Mandamus, and not 
a Mandamus Rogantes, Shipping at the Charge of 


the County, and Aſſeſſments made by the She- 


riffs, as Commoners, and a Pony greater, not 


Aa Lands 


ut Extent of 
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The Firſt Days Argument of Sir John Banks, Knight, his Majeſty's Attorney. 


General on behalf of his Majeſty ; before all the Judges in th 
Chamber, in the great Caſe of Ship Money. 


May it pleaſe your Lordſhips, 
| HERE was a Sci. Fa. brought againſt 
Mr. Hambden, and divers others, to ſhew 
Cauſe why thoſe Sums of Money aſſeſſed upon 
them by the Sheriff of Bucks ſhould not be paid 
and anſwered ; it beareth Teſte the 22d of Afay 
13 Car. and a Sciri Feci returned. N 
Mr. Hambden demandeth Oyer of the Original 
Writ, 4 Aug. 11 Car. and of the Certiorari, and 
the Mittimus, and of their ſeveral Returns. The 
Writ 4 Aug. which went out to provide a Ship 
of 450 Tons, with Victuals, Men, Ammunition, 


Cc. that Writ giveth Power to the Sheriff to 


make an Aſſeſſment upon the County, and giveth 
Power of Diſtreſs and Impriſonment in Caſe of 
non Payment. He demandeth Oyer of the Cer- 


tiorari, which conſiſts of two Parts; the one to 
certify the Sums aſſeſſed, the other to certify 


the Names of the Defaulters. And the Names 
of thofe that made Defaults were returned, and 
Mr. Hambden amongſt others. He doth demand 
Oyer of the Mittimus which doth recite the Tenor 


of the firſt Writ. 


Upon Oyer of all theſe, both of the Writ, 
4 Aug. of the Certiorari, Mittimus, and Sci. Fa, 


murred in Law. | 


and their ſeveral Returns Mr. Hambden hath de- 


The Caſe that riſeth upon the Record is thus. 


The King is Lord of the Sea (for that is part of the 
Record) the Seas are infeſted by Pirates and Turks, 


which commit Depredations, and take Goods and 


Merchandizes, both of the Kings Subjects and 
others that Trafick here, and carry them away 
into Captivity. There is Preparation of Ship- 


ingland imminent Danger, for ſo the Writ reciteth. 


A Danger that the King's Dominion of the Sea 
ſhould be loſt, or at leaſt deminiſhed. There 
was a further Danger, that Salus Reg. periclitaba- 
tur, whether in this Caſe the King pro defen/ione 
Reg Tuitione Maris ſecuritate ſubditor & ſalva 
Conductione Navium, may Command his Sub- 
jects per totam Angliam, by Writ under the Great 
Seal to provide Ships at their own Charge and 


Coſt. And this do, when the King in his o. n 
Judgment conceiveth ſuch a Danger, as doth ne- 


ceſſarily require that Aid. That under Favour 
is the Queſtion upon the Record. 

There is in this Record, whereof your Lord- 
ſhips are Judges, Four Writs. Firſt, That of 4 


Aug. 11 Car. which goeth out of the Chancery, 


for ſetting forth this Ship of 450 Tons. Secondly, 
the Certiorari 9 Mart) 12 Car. Thirdly, the Mit- 
timus, 5 May 13 Car. And Fourthly, that of 


the 22 May, 13 Car. which is the Sci. Fa. 


The Second and the Fourth Writ, which is 
the Cærtiorari and Sci. Fr. they are returnable. 
The Firſt and the Third Writ, which is the Writ 


4 Avg. and the Aittimus, they have no Returns; 


* 


e Exchecquer. 


* 


but they give Command, and require Execution 
ſhall be done, prout de jure & ſecundum con- 
ſuetudinem Reg Anglie fieri conſuevit. . 
The Firſt Writ, which is the Ground of this 
Buſineſs, it ſtandeth upon two Parts. A Pream- 
ble, and the Body of the Writ. The Preamble 
that containeth, Firſt, A Direction, and Secondly, 
the Cauſes and Motives of the iſſuing of this 
Writ. The Body containeth Six Parts. Firſt, 
the Direction that is unto. the Sheriff of the 
County of Bucks, nec non unto the Bailiffs and 
Burgeſſes of the Borough of Buckingham, and 
Mayor and Burgeſſes of Chipping-Wiccomb, alias 
Wigcomb, and probis hominibus of all the County. 
Secondly, the Motives and Reaſons inducing 
this Writ, which are Nine in Number. 1 Quia 
Pirati & Maris Graſſatores, &c. That theſe com- 
mit Spoils and Depredations by Sea, and take 
the Goods of the King's Subje&s. 2. Becauſe - 
they carry the King's Subjects into miſerable 
Captivity. 3. Becauſe of the Preparation of 
Shipping that is made undique to infeſt the Coaſts. 
4. Qui pericula imminent, 8c. 5, Quia pro defen- 
fone Reg. tuitione Maris, &c. 6. Quia pro debel- 
latione quorund boſtium ſatagent, &c. 7. Quia Pro- 
genitores noſtri Reges Angliæ dig Maris temporibus, 
&c. 8. Quia 0145 defenſionis, &c. 9. The moſt pre- 
valent, Quia hoc per legem & conſuetudinem An- 
glia, &c. The Body of the Writ contains alſo 


ſeveral Mandats to the Sheriffs and head Officers, 


quod fide & legiancia, &c. & ficut nos & honorem 
noſtrum diligitis. The Mandats are, Rex. 1. To 
provide a Ship of 450 Tons well manned and 
furniſhed. with Proviſion, and that was to be in 
readineſs by the firſt of March, to continue for 
the ſpace of .Six and Twenty Weeks, ad proficiſcen- 
dum cum Navibus noſtris, &c. pro tuitione Maris, 
&c. 2. That the Sheriffs and head Officers 
meet within Thirty Days, and ſet down what 
ſhall be taxed upon the incorporate Towns. 3. 
A Command to the head Officers of thoſe Incor- 
porate Towns, that within their Baliwick they 
make an Aſſeſſment upon particular Perſons, and 
compel them to pay the ſame. 4. A Power to 
the Sheriffs to aſſeſs all the reſt within the County, 
Juxta ſtatum & facultates. 5. A Command for 
the levying of theſe Sums by diſtreſs, & quos re- 
belles inveneri to impriſon their Perſons. . 6. 
That no part of this Sum collected ſhall be con- 
verted to any private Uſe ; but if any Money 
12 be remaining, it ſhould be paid inter ſolven- 

1 e neee 

My Lords, the Reaſons expreſſed in this Writ 
might juſtly ſatisfy any Mans Judgment without 
further Argument; but I ſhall clearly manifeſt 
there is no Clauſe or Practice by this Writ, but 
1s verified by many Records, and is ſecundum le- 
gem & Conſuetudinem Angliæ. 


The 
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The Queſtion that is made, is of a high tran- 
ſcendent Nature, it concerneth the King, both in 
his Ordinary and Abſolute Power. Whether the 
King in thoſe Caſes where he in his Royal Judg- 
ment ſhall conceive a Neceſſity for the Defence 
of the Realm, may Command Ships in this 
Kind, whether by his Royal Power he may do it, 
or muſt require the Aid per commune concilium 
in the Parliament. And I conceive his Majeſty 
may do it, not only by his Kingly Prerogative, 
but Jure Aſajeſlatis. . ; . 
I This Power is not only inter prerogativa Regis, 
Ted inter jura ſumma Majeftatis, J find by man 
| Records, that theſe Writs have iſſued out in al 
| Succeſſion of Times; In The times of the Saxons 
before the Conqueſt : But I never find that this 
Power was judicially queſtioned in any Court 


at Weſtminſter before now. I find Queſtions made 


touching Aſſeſſments, whether they have been 
equal, touching the Levying, whether within the 
Warrant of the Office, touching the Diſcharging 
of ſome, by Reaſon of a Grant of Exemption 
but to Queſtion the main Power, whether the 
King by his Royal Power might Command this 
for the Defence of himſelf and the Kingdom 
was never diſputed before now. But his Gracious 
Majeſty who hath declared himſelf, that he will 
Rule his People according to his Laws, for the 
Satisfaction of the People, and to clear his Juſtice 
and Judgment do ſuffer theſe Writs to go forth, 
to which Mr. Hambden hath Demurred, and to 
be queſtioned by this legal Way to be determined 
by your Lordſhips, to which I hope you give a 

clear End, VIE 4 Rt age ga 
My Poſition ſhall be thus, that the King, as 
be is King of England, pro defenſone Reg tuitione 
Maris, &c. when his Majeſty in his Royal Judg- 
ment conceiveth it a Time of ſuch Danger, as 
doth neceſſarily require the Aid commanded in 
this Writ, that he may co and compel his 
Subjects per totam Angliam to let forth Ships with 
Men and Ammunition and double Skippage, and 

this may be done, as well by ihe ing's Writ 
under the Great Seal, as by Conſent in Parlia- 
For the Proof of this Poſition I ſhall reduce 

what I have to {ay to theſe Heads. Firſt, That 
this Power, it is Inter j ura ſumme Majeſtatis, innate 
in the Perſon of an Abſolute King, and in the 
Perſons of the Kings of England; That this Power 
js ſo inherent in the King's Perſon,. that it is not 
any ways derived from the People, but reſerved 
unto the King when poſitive Laws firſt began. 


And that in this Caſe the King is ſole Judge of 


te Danger; and how this Danger is to be pre- 
vented — avoided, this is m rt Ground. 
The Second is this, that the regal Power is 
not confined to the Politick Advice, that the 
King muſt be in Cathedra ſitting in Parliament; 


but that it hath been always done, either per 


; em, aut em Concilium aut per 
jr tay any aut = aa when he ſhall pleaſe 
to call a a Merchants and Portſmen 
rienced in the Service.  - Þ _. 
"My Lords, I ſhall preſent unto your Lord- 
ſhips, that this Power 1s ſo inherent in the 
King, that during the time of Parliament, and 
in thoſe Years When Parliaments were lrting, 
_ theſe Writs iſſued out by a Repel Power, with- 
out any Aid or Power from Parliament, and that 


* 


Angliam. 


Advice was not, though neceſſary in former 
Times. 

I ſhall alſo ſhew unto your Lordſhips, that 
this Power is implied out of the Sovereign's 


Titles given unto him by the Common Laws of 


gland. 


And alfo I ſhall inſiſt upon Precedents; and 
herein I ſhall deſire your Lordſhips to take notice 
that theſe Writs have not iſſued out at the firſt 
upon any ſuddain Advice; but that there was a 
great ſearch made: Firſt, By my Predeceſſor 
Mr. Ney, a Man of great Learning and profound 
Judgment, other Searches made by the King's 
Counſel and ſome others; and a great Number 
of Records were conſidered of maturely before 


theſe Writs iſſued ; fo _— was done upon 


the ſuddain ; and we that are of the King's Coun- 
ſel did think it fit that moſt of theſe Records 
ſhould be cited in the firſt Argument by Mr. 
Solicitor, to the end that the Counſel at the Bar 
might give an Anſwer to them in their Reply; 
many more have been added by Mr. Solicitor, and 


many more [ ſhall cite which have not been re- 


membred. 


My Lords, in the vouching of theſe Records, 


I ſhall obſerve Eight Things. Firf, That the 
Records we inſiſt upon, they are not grounded 
upon any private Cuſtom, or upon any Charter, 
or upon any Covenants, but upon the Laws of 
the Land ; and there is not in any of theſe Re- 


cords any recital that theſe Writs went out upon 


any of theſe Grounds. „ 
Secondly, That in all Ages before the Conqueſt, 
and in the time of Villlam 1. that theſe Writs 


have iſſued per ipſum Regem, per Regem && Conci- 


liam, and did not iſſue upon any Advice of Par- 
liament. 5 „„ „ 

Thirdly, That theſe Records and Writs were 
ſent out, not in Caſe of Hanibal ad Portas, or 
an Enemy diſcovered, or ſuddain Invaſion , but 


upon Caſe of Rumours, and in that a Danger 


might happen; ſo not in approaching of an Ene- 
my, but in Caſe of Preparation to provide 
againſt an Enemy, _ | 


; Fon, That the King did Command Ship- 


ping to be ſet forth in thoſe Years, wherein 
there were Parliaments, and ſitting Parliaments 
by- his Royal Power, without Advice of Parlia- 


ment. 7 | | | 
Fifthly, That when great Subſidies and Aids 


have been given unto the King by Parliament 
pro defenfione Reg, in the ſame Year that Writ 
went forth for the Defence of the Kingdom. 


Sixthh, That theſe Aids have not been required 


only from the Maritime Parts, the Port, nor 
from the Inland Counties only, but per totam 
- Seventbly, That many Times when theſe Writs 
iflued, there have been no ſuch Cauſes declared, 
as hath been in this Writ. I ſhall obſerve, that 


in many of theſe Writs no Cauſe at all is ſet 


forth in them, but only that they ſhould repair to 
the place of Rendezvous, and there receive fur- 


ther Directions. 


Eigbtbh, 1 ſhall verify every Clauſe of this 
Writ by many Precedents. A Mandamus, and not 
a 9 4 antes, Shipping at the Charge of 
the County, and Aſſeſſments made by the She · 
riffs, as Commoners, and a N greater, not 
only Diſtreſs and Impriſonment, but Extent of 


Aa yy Lands 


*o% 4 
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Lands, ſeizing of Goods, till the King was 
paid. Theſe ate the Things I ſhall obſerve out 
of the Precedents, when I ſhall come unto 
them. 


My Lords, in the fifth Place, when I have 
laid theſe Foundations, I ſhall then diſpel thoſe 
Miſts that have been raiſed, remove thoſe Forces 
that have been muſtred, and anſwer the Obje- 
- Rions of thoſe Gentlemen, that will not be fa- 


tisfied by the King's Writ under the Great Seal: 


And in this give a particular Anſwer to the Acts 


of Parliament that they have cited, to the Re- 


cords that they have inſiſted upon, and to the 


Reaſons and Authorities they have alledged. 

In the ſeventh Place, I ſhall anſwer their Ex- 
ceptions, that have been taken unto the ſeveral 
Writs, Records, and Proceedings thereupon, that 
have been produced by us. 


And in the Eighth Place, I ſhall collect ſome 
_ Concluſions and Reaſons out of the Premiſſes, 


and cite unto your Lordſhips ſome Judicial Re- 
cords, that may ſatisfie your Lordſhips, in Point 
of Judgment: Theſe are my Materials, I ſhall pro- 
ceed to the Building. „ . 

My Lords, my firſt Ground was, that this 


Power is innate in the Perſon of an Abſolute 
King. All Magiſtry, it is of Nature, and Obe. 


dience, and Subjection. It is of Nature. And 
before any municipal Law was, People were 


govern d by the Law of Nature, and Practice 
did rule according to natural Equity: This ap- 


peareth in the Reports of Sir Edw. Coke, written 


51 . Cen when he was Chief Juſtice. 7 Report, 
0 0 13. 


I will not take occaſion to diſcourſe 


either of the Law of Nature, which doth teach 
us to love our Country, and to defend it, to ex- 
| Poſe the Hand to Danger, rather than the Head 


mould ſuffer ; nor of the Law of God, which 
commandeth Obedience and SubjeCtion to the Or- 


dinance of our Superiors; nor of the Law of 


Nations, which doth agree, that there muſt be 


Protection from the King; and Obedience from 


the People; and without Defence there can be 
no Protection; and without Aid of the People 
there can be no Defence: Nor of the Imperial 
Law, which faith, that in Caſes, pro commimi 
utilitate, the King may Statuere alone. 

My Lords, upon this Subject I will confine 
my ſelf to the Law of the Land, and infiſt upon 


ſuch Records, and ſuch Precedents, and ſuch Rea- 
ſons, and ſuch Authorities, as I find both by Re- 
_ cords of former Times, and in our Books. 


Firſt, In the Original Government of this Na- 


tion, I do not find that it was a Monarchy ; I 


find the contrary, that there was a great Num- 
ber of petty Regiments. And when Julius Ceſar 
invaded this Realm, he writeth there were Four 
Kings in Kent; and Strabo faith the like, Lib. 4. 
ſo thoſe Times will not be material. Durin 


the Domination of the Romans, which continue 
five hundred Years, the Romans had their Pre- 


fects here in England. No Man will doubt but 
that they might command what they pleaſed, 


 Notitia utriuſq; Imperij, Fol. 161. that in their 


Times there were ſpecial Officers, called Co- 
mites, Oc. Officers appointed by Sea, and other 
Officers by Land. Thoſe that ſucceeded the Ro- 


mans were the Saxon; and in their Times both 


by ancient Grants, and by Edits of the Princes 


ok thoſe Times, it appears, that this Naval 


Aructionem Pontium Arcium, c. 
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Power was commanded by them for the Defence 
of the Realm. Rs p/n 

Firſt, To begin with King Bras, Anno. Domini, 
725, King of theef-Saxons. This King in that 
Year made a Grant to the Abbot of Glaſſenbury,' 
2 c. fint quieti ab omnibus Regijs exactionibus 

operibus quod indici ſolent, except Expedit Arcium 
Pontium & conſtructionem ſicut in antiquo, Oc. 
which ſhews that theſe itions were accu- 
ſtomed to be done. Vuldredus, who was King of 
Kent in the Year 742, granted unto his Churches, 
quod ſint liberi ab omnibus ſecularibus ſervitijs, except 
expedit Fontiv. Ic. ſo in that Grant theſe Expedi- 
tions were excepted. Etheldredus, King of the 
Mercians, Anno, 749. granted Monafterits de, Ec. 
except ut ſupra. So as in thoſe Times theſe Ser- 
vices were common, and were done by a Dio 
Regis. That the Churches ſhould be free from all 


Services, except theſe three Expeditions of Build- 


ing Caſtles, Bridges and Forts; a quibus null: un- 
quam laxari poſſunt. Egbert, Amo. 840. com- 
manded a great Navy to be provided; and that 
for the Defence of the Realm, and Safeguard of 
Ships. Etbelwald, that was King of the Vet- 
Saxons, Anno. 854. granted to the Church, that 


it ſhould be free from all Service Temporal, ex- 


cept Regalibus Tribut. In the Time of King Al- 
fred, who was the firſt Monarch, and King of all 
England ; one who was a Privy-Counſeller in his, 
Time, and wrote the Story of that Time : He, 
in the ninth Page of his Book, faith, Quod Rex 
Alfredus miſit Galleas longas Naves mn 
ficari , and agreeing with this, is the Hiſtory of 
4 . | 

wntingdon, 351. wherein your Lordſhips may 
ſee by the Record, it was done, ex precepto Regis 


per totum Regium. This King made a Law, 
which is not remembred by Lambert in his Saxon 
Laws, to this Effect; that: no Man, by Sum- 
mons, by the Horn or Word of Mouth, ſhould 
ſit ſtill in Matter of Theft, Bloodſhed, or going 

to War, whenſoever his Expedition ſhould re- 
uire; and there he doth mention it to be upon 


ain of Forfeiture of Life. Wt 
King Edgar, who ſtiled himſelf Auglia Baflli- 
cus, he in the Year, 959. provided a great Nav 


of 3600 Ships, as faith Vigoruenſa, and Matth. 


of Weſtminſter ; and he gave a Command, that 
every Year, at Zaſfter, a Navy of three or four 


Thouſand, ſhould be ſet out, and divided in- 
to three Parts, Ea, Ve and North : The 
Ships in thoſe Times were not ſo great as now 


they be. The ſame Edgar, in the Year 973. 


granted to the Abby of Tborney, all manner of 
Immunities, and that it ſhould be free from all 
Services, except thoſe three of building Bridges, 

Caſtles and Forts. And the ſame King, in his 


Charter to the Church of Vorceſter, -granteth 
them to be free, ab omnibus exactionibus, except con- 

My Lords, by all theſe ſeveral Grants, and 
what hath been done by thoſe Kings, it doth ap- 
pear that theſe three Fundamental Services were 
ever reſerved unto the Crown, ſaving the Grants 
to two or three Abbies, which had ſome particu- 
lar Exemption. In the Year 1008, which was 
remembred by Mr. Solicitor, there was then a 
great Navy provided by King Etbeldred. The 


ords are thus: Rex Etheldredus per totam 


Angliam ex, 310 Hides. Navem mam, c. pre- 
2 | | | _ parare 


as edi- 


Florextius, Vigornenſs, 316. and 


_ 
N 
7 * 


are fecerat, Ic. that was for every 310 Hides 
N to build one Ship; and every Eight 
Hides of Land to find a Man and a Coſtlet, and 
to meet at Sandwich for Defence againſt the Danes - 

This appeareth in Huntingdon, 360. Matth. of 
| Veli lr, 387. Hoveden, 426. and Malmsbury, 
In this Record theſe Things are obſervable, Rex 
parare facit, & Rex eos miſit z then per totam Angl. 
all England was to be charged. By the Gloſſary 
of that Learned and Judicious Antiquary, Sir 
Henry Spelman, it appears that Virgata terre con- 


tinet, 24. Acras quatuor virgatam continent mæ. hi- 


dam, & quing; bidas Feod. Militar. Upon caſt- 
ing · up of this it doth appear, that. there be in 
England 363600 Hides of Land, and eyery 310 
Hides being to ſet out one Ship, the whole 
Number amounteth to diverſe Thouſands, 11072. 
And. every Eight Hides, to ſet forth a Soldier, 
amounts to 45450 Men but it is not the Num- 
ber, but the Matter * done by the King's 
Comman totam Anglia 8 
In — — Year of King Etbeldred, he 
made an Edict, which Mr. Solicitor cauſed to 
be read in Court, ſaying he had it out of an 
old Book in Cambridge, Quod inſtaurumt tiel, 
Number del Naver per fingulos annos, I read it 
to this Purpoſe, to ſhew, that in the Thirtieth 
Yearof his Reign; there was a Naval Expedition 
to be always ready at Eafter, and ſheweth the Pe- 
nalty of ſuch as did depart without Licenſe. 
King Canitus Lambert, Fol. 117, 118. Ex ſa- 
pientm Concilio, Ce. ordained ind 
amongſt his Temporal Laws, Cap. 10. quod 2 
it, Hr. commands Ships to be provided; and 
Tol. 118. a Penalty upon all thoſe that refuſed 
to pay 120. which was a great Sum in thoſe 
8 That which I' obſerve out of theſe Two were 
theſe: Firſt, That they were made by the King, 
by the Advice of his Lords, that there was to be 
_ yearly: Preparations for Shipping: And thoſe 
— out of the Service without Licenſe, 
were to incurr the Forfeiture of all their Eſtates. 
It theſe Edicts were Adds of Parliament, they 
ſtand unrepealed; and if no Acts, then they 
ſtand by Command from the King's Power. _ - 
My Lords, I have ſhewed: you the PraQtice, 
as it was before the Time of Villiam the Firſt : 
He did not abrogate the former Laws, but was 
ſiorn to perform them. Nay, it was ſaid that 
he did confirm aGitiquas Leges E Conſuetudines 
Anglia So then, if theſe were the Laws, and 
this the Power that the Ancient Kings f Eng- 
land had before his Time, he did ratifle and 
confirm it! but not:diminiſh it. 
This-Power of: Commanding. of Shipping, for 
the Defence of. the Realm, it is 2 principal Fart 
of the Power Royal. This Kingdom, it is a 
Monarchy, it conſiſts of Head and Members; 
the King is the Head of this politick Body, it 
conſiſts of Clergy and Laiety : The Head, it is 
furniſhed with entire Power: and Juriſdiction, 


not only to adminiſter Juſtice in Cafes Criminal 


and Temporal unto his People, but likewiſe for 
Defence of both; and he my command” the 
Power both of the one and the other: This 


Power find to be mentioned in the Regiſter of 
Original Writs, written before the Conqueſt, K 


a Command 
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ratione Regia dignitatis maxime ad providendum Sul. 


vationi Reg naſtri circumquaq; aſtringimur. It 


appears by Stamford, in his Prerogat. Cap. 1. 

t as the King is the moſt excellent and worthieft 
Part of the Commonwealth, ſo is he alſo the 
Preſerver, Nouriſher, and Defender of his People. 
J find it in Fortiſcue, that they have cited; 
that a Commonwealth, without this Head, is 
but a Trunk, as the Natural Body is a Cadaver. 
I find it in Fitz Her Na. Br, Fo. 73. or 173. that 
the King of Right ought to ſave and defend the 


Realm, as well againſt the Sea as againſt the 
Enemies, that it be not ſurrounded nor waſted. 


How is this Defence againſt the Sea and Ene- 
mies of the Kingdom. Is the King bound to de- 
fend the Kingdom by Sea Walls at his own 


Charges? 


No, the Power of Defence is a Superintendent 


Power in his Majeſty, to authorize Sheriffs and 
Commiſſioners to ſee it done, but by his Power; 
yet at the Charge of the People. Regiſter 1 27. b. 


it appeareth there, where the King commandeth 


the People by his Writs; the one directed to the 
Sheriff, and the other to Commiſſioners, and in 


both willeth and commandeth, quod diſtringat. 


A. B. & al, to diſtrain the Lands of all thoſe that 


may receive 1 to repair the Sea Walls, as 
s the ter This Writ was before any 

Statute concerning that, for the Regiſter was 

before the Conqueſt ; and the firſt Statute that 


well as the ter” T. 


concerneth Commiſſions of Sewers, was made 


6 Hen. 6, Soit is by the Power the King had 


at Common Law, and not upon any Statute: 


And this was to the Sheriff, as well as to Com- 


miſſioners, and that it was done at the Charge of 
the Country, and not at the King's Charge. Pat. 
33 Ed. 1. M. 4. Dorſ. agreeth with the Regiſter. 


The King doth there recite, Quod ratione Dig- | 


nitatis Regis, c. & per Furamentum ſumus affricti 
ad providendum Salvationi Reg, and there he 


ae Power to Commiſſioners to diſtrain the 


ople to make Defence againſt the Sea, at their 
own Charges, Pat. 2 Ed. 2. pars 2. M. 5. Dorf. 
in the Caſe of 1 Report, Fol. 15. the 
King, ex officzo, ought to govern his Subjects in 


Peace and Tranquility. 7 Report, Fol. 9. Pro- 
- tetion of the King is general over all the King- 


dom, there is Reaſon why it ſhould be thus: 
For the King af England, he hath an entire Em- 
pire, he is an abſolute Monarch; nothing can be 


grow unto an abſolute Prince, but is inherent in 


is Perſon, as may appear by Books, Records, 
and Acts of Parliament, Bra&. Lib. 2. Fol. 55.b, 


Sctendum, Ic. Dominus Rex ſuper omnes qui ad Co- 
ronam pertinnet, This appears likewiſe in the Sta - 


tute, 24 Hen. 8. there it is declared that this 
Realm of England is an Empire, and hath been 
ſo accepted in the World. Stat. 25 Hen. 8. Cap. 21. 
1 Elix. Cap. 1. 1 Fac. Cap. 1. the Crown of Eng- 
land is affirmed: to be an Imperial Crown ; and 
Adds of Parliament are Proofs of the higheſt Na- 
ture, 16 Nic. 2. Cap, 5. that the King holdeth 
his Empire immediately of the God of Heaven: 
And at his Coronation, his Crown - is' elevated 
as à Signiſfication thereof. This is likewiſe ac- 
r in the I: Reports, Fol. 60. Rex Au- 
Lia eſt abſolutus Monarcha in Regno ſuo. Fortiſcue 
ſaith, the King of Exgland, as well as any other 
— Emperor, hath all the Liberties within 
18 


ngdom in Imperio ſuo. The Law — | 


TE. 


2 Dominion at Sea, but he is 


out of mind. 20 Hen. 7. Fol. 8. 12 Hen 
Fol. 17. Power to make Jule could not be ſt 


N- in that Learned Book o 


but the King himſelf, 1 Hen. 4. Fol. 5. 20 
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land makes the King of England not as his Sub- 
Jets are, a Natural Body, but a Body Politick, 
freeth him from all Imperfection and Infirmity; 
he is immortal and never dies; the King ever 
liveth, Com. 177. 11 Report. Fol. 7. 21 Ed. 4. 
and other Records. | 

My Lords, as,he is an abſolute Monarch, fo 
all theſe, Jure ſumme Majeſtatis, are given unto 
his Perſon by the Common Law. 

Firf, He hath ſupreme Dominion, both by 
Sea and Land, as is proved by the Mirror, the 


greateſt Part whereof was writ before the Con- 


queſt. Some things are added to it by H. Horne, 
in the Reign of Ed. 4. he holdeth, that all Lands, 
and all Juriſdiction, and all Dominion is de- 


rived from the Crown: That whatſoever was 


not granted from the Crown, remaineth in the 
Perſon of the King. This Supremum dominionum 
is ſo inherent in the King's Perſon, that if the 
wing grants away his Lands, Ah; aliquo red- 
dendo, yet the Tenure muſt ſtill remain to the 
King; 8 Hen. 7. 12. 30 Hen. 8. 45 Dyer; this 


Dominion is not only upon the Land, but it is 


upon the Sea. And fo the 3 So hath not only 

ominus Maris An- 
glicana; he is both Owner of the Sea, and of 
the Soil under the Sea. And ſo it was reſolved 
lately, by my Lord Chief Baron, and the reſt 


of the Barons in the Exchecquer, in the Caſe of 


Sutton Marſh. Michaelmas, 13 Car. That the Soil 


of the Land, ſo far as the Sea floweth, is the 
Kings, and the King is ſeized thereof, Jure (o- 


rone. Mirror. 8. Bract. Fol. 8. Temps Ed. 1. 4. 
vowry, 46 Ed. 3. Com. 3. b. That not only 


the Dominion of the Sea, but the very Soil be- 
longeth unto the King. 


In the next place he hath, beſides his Supremum 


Dominion, a Sovereign Juriſdi&ion, and that ex- 
tends both by Sea and Land. 8 | 


Firſt, For Creation of all his great Officers 
and Judges; Creation of the Admiralty, time 
7 


ranted, and all theſe Powers reſumed in the 
tatute, as inherent in the Crown. 12 Hen. 7. 


Fol. 17. there is ſaid by Fineux, that at the Be- 


ginning all Adminiſtration of Juſtice was in one 
Hand, that is, in the Crown. And ſurely this 


Juriſdiction did not begin in the Time of Ric. 1. 


when thoſe Laws were renewed by him at his 
Return from the Holy Land; but there were 
Admirals in England, and the Admiral Law by 
Sea long before. 27 Ed. 1: a famous Record in 


the Tower, that the Commiſſioners for the Em- 
peror, Spain and France, did appear before the 


King's Commiſſioners, and did acknowledge 
the Soveraignty of the King of Egnland upon the 
Sea, did belong unto him Time out of Mind. 
And for further Proof of this, it likewiſe ap- 
f Mr. Selden's, cal- 

ed, Mare Clanſum. RE TIS 2 
My Lords, the next Inherent Power of the 


Crown are Pardons of Offences and condemned 


Perſons, and Reſtitutions, which none can do 


0 8. , » 
The next is Jus nummi percutiendi, a ſetting of 
2 Royal Stamp upon his Coin, the — of 
it 


the Value of his Coin, and the Debaſing of i 


21 Ed. 3. 6. That the King only can put a Va- 


Hampden, Eid: 


lue upon it. 5 Report, Fol. 114. That the King, 
by his abſolute Prerogative, * make any 
foreign Coin lawful Money of England, by his 
Prerogative, Daves Reports, Fol. 20. 

The next, Fus ſumme Majeftatis, is that of 
concluding War and Peace, which is abſolutel 
inherent in the King's Perſon, which he may do 
without calling his great Council, 19 Ed. 3. 6 
and 7 Report 25, that all the Subjects of England 
cannot make a War Bellum inducere belongs not 


to the Subject. And to make Aliens deniſens is a 


high Prerogative. 1 
y Lords, this truſt that the King hath for 
making of War and Peace, and for the Defence 
of the Realm, both by Sea and Land, it is a 
great Truſt, inherent in the Perſon of the King; 
no 8 ought to miſtruſt where the Law doth 
There is an Objection made, That if it ſhould 
reſt in the Power of the King, that he might do 
it when there was no ground for it and without 
Cauſe; and cauſe Forces to be muſtred, and 
Ships provided where there is no imminent Dan- 
ger, in ſuch a Manner, as that it might be 
grievous unto the People. © 
Theſe are Objections clearly againſt Preſum- 
ption of Law; for where the Law truſteth we 
ought not to diſtruſt. The King, as appearetlhy 
by all our Books, is the Fountain of Tultice and 
Piety, and will do Juſtice unto all his SubjeQs. 
Com. 240. All Juſtice is derived from the King. 
13 Ed. 4. 8, The King can do no Wrong, Brad. 
Lib. 3. Cap. 9. 8 Hen. 6. 20. Its Royal Power, 
De aver Correction de lay m. he is the ſole Judge, 
and we ought not. to queſtion him. Brafon, Rex 
non habet ſuperiorem miſi Deus. 11 Report, Fol. 52. 5 
The King is the Fountain of Juſtice and common 
Right: And the King being God's Lieutenant can- 


not do wrong. 17 Ed. 3. 8 could 
F Covin 


not be made an Inſtrument o Fraud, 
but the Patent was void. Littleton's Comment, 
99. the 5th Report, Fol. 14. That Religion, Ju- 
ice and Verity, are the ſure Supporters of. 
Crowns and Diadems. 24 Ed. 3. 42. Stamford's: 
Pleas of the Crown, Fol. 72. at the Common 
Law. The Law doth not diſtruſt where the. 
King doth commit one, but that it is upon juſt 
Cauſe, and fo we are not to doubt it. And ther 
fore at the Common Law, VWeſtminſter, 1 Cap. 15. 
a Man committed by the King was not replevia- 
ble: Nay, if he was committed by his Gounſe], 
that was his repreſentative Body, he was not re- 
pleviable. Shall we then, when the Law hath 
committed this Power unto the King, who is the 
Fountain of Juſtice and Equity, who is intruſted 
by the Law of the Realm, and the Common- 
wealth intruſt him. Shall we think that ſuc- 
ceeding Kings will do that which is not fit to be 


done : I ſay, if the Law truſt him we ought to 


truſt him. At the Common Law, if the King 
7 a Man, per | Bouche, he is not reple- 
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But for a further Reaſon, thoſe that are his 
Delegates e Judge are not to be miſtruſted. 


Hen. That which a Judge doth, as in his Office, ſhall- 


not be aſſigned for Error. If it be fo in the De- 
legate Power, much more in the Primitive and 
Fountain. 5 Mar. Dyer, 163. the Court of 
Kings-Bench did receive a Record of , 
Prius, the Poftza returned by the Clerk, Peng 


Death of the Juſtice of Aſſize aſſigned for Error, 
and could not be received; and fo, 1 Aſar. 
Dyer 89. a Writ of Error to reverſe a Fine, pro 
at in Dyer; that is the Reaſon of the Book. 
Hen. 7. Fol. 40. 10 Hen. 7. 28. Fitz- Her. Na. 
br. 126. ſaith, he cannot aſſign for Error, nor 
mall be admitted to allege any thing contrary to 
the Office of a Judge; as to ſay, the Judge did 
not give right Judgment, or the Clerk did not 
make right Entries, M. 7. Ed. I. B. Rs. and that 
is the Reaſon why a Man of Non compos mentis 
in a Fine, and ſuffering of a Recovery, it ſhall 
not be aſſigned for Error againft the Adds of a 
Judge. 8 Report, Fol. Dr. Bomer's Caſe. Re- 
pow by a Judge, nor Juſtice of Peace, not tra- 
verſable! Good my Lords, then, if by the Laws 
of this Kingdom, one ſhall not be admitted to 
receive an Averment, againſt any Acts done by 
Jour Lordſhips the Judges, or againſt Acts done 
y inferior Judges; ſurely in this where the King 
is abſolute Judge, it ſhall not be allowed to ſay, there 
was no Cauſe of Danger, or that is done by the 
King which ought not to be done, Bra. Lib. 1. 
Cap. 24. eft in corona Regis facere Tuition, The 
King is fo abſolutely truſted with this Defence, 
that a Subject cannot make a Fort or Caſtle upon 
his own Freehold without the King's Licence, 
that appears in the old og. * 0. 162, En- 
quiry made of thoſe that do build Forts and 
Caſtles without the King's Licence. Rot Part 45. 
Ed. 3. M. 34. 6 Hen. 4. 19. and a Book of Long, 
5 Ed. 4. Fol. 129. that a Subject cannot make a 
Fort or Caſtle without the King's Licence; not 
in his own Ground,  . „ 
/ My Lords, the King hath I6 diſcharged this 
Truſt, that tho there were no Account unto the 
Subject, yet theſe Ships that have been Com- 
manded were ad proficſciend? cum Navibus noſtris. 
The King hath been at greater Charge with theſe 
Ships going ont, than ever any King of England 
ever was, as will appear by thofe vaſt Sums of 
Money the King hath ſpent in theſe Years, be- 
— 15 hath been contributed to it by the 
5 My Lords, I have done with my firſt Poſition, 
chat it is an inherent Right in the Perfon of the 
King of England. Arid that the King is the ſole 
Judge, both of the Danger, and when and how 
it is to be avoided. 5 2 
It hath been objected, that the King of England 
— do it, but how? It muſt be according to the 
Inſti tution of the Laws of the Realm; there muſt 
de a concurrent Power, a Politick Advice in Par- 
liament, and ſo it may be done. But the King, 
either by his ordinary Power or abſolute, without 
the Aſſiſtance of the great Council, he cannot do 
it, as hath been objected. | 


to the ſecond Thing 1 did propoſe, that was; 


chat the King, as he is King of England, that be Principal Inn ina Town: Is there any thing more 


alone for this Common Defence of the Realm 
without the Aid of Parliament may Statuere, &c. 


That the King, by the Advice of his Council, 


when he pleaſe may do it, that he may ordain' 
ſeveral Ways by the Inſtitution of the Common 
Laws, by his Otdinahos, by his Proclamation, 
by his Patents, by his Writs, aud in legal 
1 by his Judges, that this may be done 
him. | | 
Bt It is agreeable to Reaſon for Kings were 
before Partiaments, and then ſurely they might 


have done it. As Juſtice doth flow from the 
Crown Originally, as it was in Moſes, ſo it is 
in the King of England, only in the King's Per- 
fon. But afrerwards the King did depute his 
Depnties, and gave others Power, this is no 
conceit of mine, 12 Hen. 7. Fol. 17. b. per Fi- 
neaux, there was a Time when there was no Muni- 
cipal Laws, when poſitive Laws were not eſta- 
bliſhed, when Kings did rule their People ac- 
cording to natural Equity; and then ſurely the 


King might Ordain. No Man will Queſtion it : 


ſince there have been poſitive Laws and muni- 
cipal Laws, the Kings of England they have or- 


dained, as by thoſe ſeveral Records cited appears. 


It appears by the Practice that hath been ſince 
the Time of Villiam 1. that the Kings of England 


in all thoſe Writs that they have ordained, and 
have preſcribed. the Time for iſſuing of theſe 
Writs, the Numbers of the Ships, the Times of 


meeting; the manner of Munition, and to ſtay 
for the Defence quam din nobis placeret. I have made 
a Collection of what have gone out by the King 
himſelf, what per Regem & concilinm, and what 


by Advice of his Counſel, and with the Advice 


of Merchants and Portſmen; but they are ſo in- 
finite, and ſo many of them, that I will not 
_ your Lotdſhips with the Repetition of 
them. TR 7725 

Theſe Ordinances for the Defence they are ſo 


ſuitable and agreeable to the Ordinance that 


the King maketh in other Caſes where the King 
alone doth ordain as by his Proclamation, Clauf. 


24. Ed. 3. Furs 2. AM. 2. Dors. The King by his 


Proclamation Commanded all Earls, Barons, 


Knights, Eſquires, and other Men at Arms, that 


none of them ſhould depart into Foreign Parts 
Fitz. Na. Br. Fo. 85. he agreeth it; and faith the 


Book, he that tranſgteſſeth this Proclamation 


ſhall be fined for his Diſobedience. And this 


Command may be under the Great Seal, * 5 . 
ab- 


ture, or Privy Seal ; for ſaith the Book, the 


w 


any fair Colleges in e ; faith the Townſimen, 


ject is to take Notice of any of the King's Seals; 
0 in all Ages he hath commanded no Victuals 
ſhall be tranſported, Clauſ. 24 Ed. 3. M. 7. Dors. 


5. Dec. 4 Hen. 8. 11. Hen. 7. 23. the King granted 


a Proclamation for a Juſting. And if one of the 


two that be fighting be killed, it is no Felony; 


5 Report 114. the King by his abſolute Power 


may make any kind of Money Current by his 


Proclamation. In the next Place, the King may 
Ordain by his Patent alone 40 Ed. 3. Fol. 17, 18. 
the King did grant aPriviledge unto the Scholars 
of Oxford, that they ſhould have the Choice of 
the Inns in Oxford, which was before there were 
this is my Freehold, the King cannot do it; ſay 


n favour of Learning, and therefore a good Or- 
dinance ; ſo the Juſtice in Eyre may take up the 


uſual then for the King to give Power to a Cor- 
poration to make Ordinance for a common Good, 
49 Ed. 3. 162. fhall it be ſo in the Creature, 


and not in him that makes the Creature, a Caſe 


or two upon every one of them, The King may 
Ordain by his Writ, and that appears 9 Ed. 3. 16. 
a Writ of Ceſſavit againſt the Tenents of Mor- 
thumberland. The Tenents had been mightily op- 


preſſed by the Scots; they petitioned the King, 


and ſaid, they were not able to pay their Land- 
lords their Rents, by Reaſon of thoſe Incurſions 
51 Bb upon 
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| 8 0 the Judges, this is by the Kings Patent, and is 
And therefore in the ſecond! Place, I ſhall come in 
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upon them of the Scots, and deſired ſtay of Suit, 
and there it appeareth, that the King did Or- 
dain by his Writ, that thoſe Suits upon thoſe 
Reaſons ſhould not proceed againſt the Tenents 
for Non-payment of their Rents; out of the ſame 
Reaſon are the Writs of Protection. ; 
Then the King and his Council'may Ordain, 
for that I find, AL. 4. Hen. 3. Fitz. Her. Na. Br. 
Dower 179. A Writ of Dower there brought by a 
French Woman. The Tenent of the Writ pleaded, 
that there was an Ordinance of the King and 
Council, Quod nullus de poteftate Regis Franciæ re- 
ſpondeatur in Anglia antequam Angl' reſpond de 
Jure ſuo in Francia, that is, We Engliſhmen ſhould 
not be compelled to anſwer any Frenchman or 
Woman in a legal Way, tall the Engliſh were an- 


ſwered in France to their Suits there, 39 Ed. 3. 


7. per Thorp. the King and his Lords may make 
an Ordinance which thall be as binding as a Sta- 
tute, Rot. Franc. 72 Ed. 3. M. 6. The King by 
the Advice of his Council did ordain quod omnes 
Magnat, & al' qui habent terras & tenementa con- 
tinue morat, &c. upon this Ordinance I can ſhew 


above 40 Writs that have gone out to the Nobi- 
| lity, Clergy, Archbiſhops and Biſhops, and to 


all the Kings Subjects too that had Houſes. in the 
Maritime Parts, Rot. Franc. 22 Ed. 3. A. 16. and 


Fo Ed. 3. M. 47. dors. 24 Ed. 3. M. 6. that of 
24 is to the Inlands within 16 Miles of the Sea 


Coaſts, 40 Ed. 3. A. 37. the like Writs awarded 
to moſt Maritime Countries, upon pain of Sei- 


Zure of their Lands and Goods. So likewiſe for 
Proviſion for the Army; the King and his Coun- 


cil have ordained, both for Markets to be kept 
within ſuch a Diſtance of the Army, and Wine 
to be fold there, and no where elſe, Rot. Scoc. 10, 


12 Ed. 2. M. 13. dors. fo they have ſet down the 
Number of the Men of Arms that every Town 


ſhould be charged with, Clauſ. 13 Ed. 3. pars 1. 
AA. 14. dors, with a Command that they ſhould 
ſtrain the Commonalty of that County for the 
Wages of thoſe Men at Arms. 1 

My Lords, if the King may at any time of 
Danger by his Proclamation, by his Patent, by 
his Writ, by the Advice of his Council; ſurely in 
Caſe of Neceſlity it is much more Lawful, for 
neceſſitas eft lex temporis, where a Defence by Sea 
and Land is required, 5 Ed. 4. 6. 14 Hen. 7. 29. 
Jurors by Law are to hold together till they 
give up their Verdict, yet otherwiſe, if the Houſe 
be like to fall upon their Heads, 38 Hen. 6. 11. 


upon a Precip, the Tenent may be excuſed if 
he could not paſs the Waters. 


My Lords, I find that in legal Matters the 
King and his Judges make certain Explanations 
upon the Statute of Glouceſter, as appears by Mag 
Char'. And what was done then by the Jolge 
Advice, hath the Force of a Law at this Day. 


Do as you ſee by the Laws of England, as well 
in other Caſes, as in Caſes of Defence, the Law 


| hath given the King of England this Power to 
Ordain for the Good and Safety thereof. 
I find that in all Ages, and in all Times, the 
incidents to a Defence, as well as this principal 
Part hath been given unto the King himſelf, as 


be is King of England. 


Firſt, For the Murage of Towns: That the 


King hath Commanded the Murage of Towns to 
he done at the Peoples Charge; the Precedents are 


ſo many, I will mention none of them; and 
mall he not Command for the Defence of the 
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Wooden Walls of the Kingdom? Rot. Alm” 12 Ed. 3. 
pars 2. M. 10. The King Commands by Writ 

to be fortified towards the War ; and every Man 
having Rent there,. to contribute, or to be com- 
pelled thereto by Diſtreſs ; this was Commanded 
to be done by Writ, Pat. 12. Ed. 3. pars 3. M. 5. 
it appeareth it was done, The King impoſed a 
certain Rate upon all Goods and Merchandize 
that came unto Kingffon upon Hull, and com- 
manded this ſhould be employ'd to the Walling 
of the Town, this was De voluntate Regis, this 
appeareth Rot. Pat. 19. Ed. 3. pars 1. M. 12. 
there was the ſame Command for other Towns, 
as Dover, &c. the ſaid Roll, M. 22. Pat. 12. Ed. 3. 


pars 3. Ml. 14 dors. A Writ for the Repairing of 
Wincheſter at the Subjects Charge, 


the Walls o 
Rot. ib. M. 15. the King by ſpecial Grant gave 


Power to the Mayor and Burgeſſes to Aſſeſs the 


Inhabitants towards the making of the Wall, and 
the Defence of the Town, oy 1 Ric. 2. AL. 12. 
Oxford was Commanded by the King to be for- 


tified at the Inhabitants Charge, Clauſ. 12 Ed. 3. 


pars 3. M. 32. the King Commanded particular 
Subjects to fortify their Caſtles at their own 
Charges in Time of Danger, Pat. 18. Ed. 3. Af. 9. 
the King taketh the Caſtles of the Subjects into 
his own Hands in Time of Danger, ad evitandum 


damna & pericula que nobis evenirs poſſmt, Clauſ. 


13 Ed. 3. pars 1, Al. 36. dors. the King by Ad- 


vice of his Council did Ordain, that the Town of 


On, pro ſalvatione ejuſd' ſhould build a 


bitants, he may likewiſe Command the Defence 


of the Kingdom by Sea; ſo for other incidents 
of Defence : As eng Beacons upon the Sea 
d. 3. M. 29. de Com- 


Coaſts, Rot. Pa: 11. 12 
munibus in ſingulis, Clauſ. 1 Ric. 2. A. 4. dors. De 


Ordinatione per Regem & Concilium pro vigiliis 
faciend*. So likewiſe the King in all Ages hath 
commanded the imbarring of Ships for the De- 


fence of the Realm, and for all Publick Service; 


this appeareth Clauſ. 14 Hen. 3. M. 17. dors. 
all Ships arreſted that could carry 16 Horſes, 


Rot. Sco. 10 Ed. 3. M. 2. dors. Omnes Naves pro 


defenſione, &c. Rot. Alm. 12 Ed. 3. M. 23. pars 1. 


& 12. for the imbarring of Ships for the Defence 
of the Realm. . | 
So likewiſe the King commandeth and ap- 
pointeth who ſhall be Officers, who ſhall be Ad- 
miral of the Fleet, who ſhall be Cuftodes Alaris, 
as appears Pat. Ed. 2. M. 7. dors. and in the 
ſame Roll, Af. 10. Pat. 15. Fohannis, M. 10. 
Pat. 48. Hen. 3. M. 5. Clauſ. 23 Ed. 3. AM. 5. 
dors, and an infinite Number more. | 


Then that the Country paid the Charges of 


thoſe who had Cd Maritime that appears, Rot. 
Fra. 12. Ed. 3. A. 31. dors, Clauſ. 13 Ed. 3. pars 
I. M. 14. dors. the King when there was Cauſe he 
moderated the Expence. Clauſ. 25. Ed. 3. M. 16. 
The King did order how much, and how long the 
County ſhould pay for Wages; and commanded 
the ſtay of thoſe that could have been gone before 
their Time; and this appeareth Pat, 48 Hen, 3. M. 
4. Clauſ. 48 Hen. 3. M. 2, 3. dors. _ 

Then it appeareth by many Records, that this 
Guard of the Sea-Coaſts was to be according as 
the King ſhould Order and Direct, ſometimes per 
Regem, and ſoinetimes per nos & Conrilium, and 
this appeareth Clazſ. 23 Ed. 1. M. 5. dors, Clanſ. 

| | | 13 


My Lords, if the King may Command the 
Walling of a Town at the Charge of the Inha- 


The Tryal of J o HN 


13 Ed. 3. pars 2. M. 14. dors. Pat. 29. Ed. 1. M. I. 
Sometimes the King out of his Royal Power 
hath been pleaſed to give Diſcharges unto parti- 
cular Men, to be diſcharged from this Cuffod' 
Maritime, this appeareth Clanſ. 23 Ed. 1. A. 5. 
dors. Portſmouth diſcharged, becauſe their Ships 
were in the King's Service, Clauſ. 8 Ric. 2. M. i. 
a Diſcharge for the Abbot of St. Albans, Pat. 
12 Ed. 3. pars 2. AM. 8. Pat. 12. Ed. 3. pars 1. 
A. 14. Diſcharges de Cuftod' Marit. e 
Then the Power of the Puniſhing of thoſe that 
ſhould negle& - thoſe Commands hath been al- 
ways in the King, and to be Puniſhed by his 
Commiſſioners, or by his Writs, and that in a 
high Manner, ES 3 
That there hath been Commands by Diſtreſs, 
by Impriſonment, by Seizure of Lands, Goods, 
and Forfeiture of all that they had, this appear- 
eth, Pat. 48 Hen. 3. M. 5. dors. Clauſ. 48 Hen. 3. 
_ 3. _ a great Number in the Times of Ed. 2. 
and Ed. 3. 
The King hath ſo far medled in this Buſineſs, 
that though it hath been the —_— of the Coun- 
try, yet the King hath appointed the Pay-Maſter, 
Clif! 8 Hen. 3. M. 20. Clauſe 16 Ed. 2. M. 13. 
80 al Arrays for muſtering of Men between 
16 and 60. have been in all Ages, and by the 
Kings Command to be in and continue in ready- 
neſs ſo long as the King ſhall Pleaſe, Rot. Alm. 
12 Ed. 3. pars 2. M. 6. drr. | 
So, my Lords, it doth appear by theſe Prece- 
dents that have been cited, by theſe Records, 
and by theſe Book Caſes, that the Kings of Eng- 
land have in all Ages given Command, and made 
Ordinances by their ſelves, by their Council, by 
their Judges, and by their Peers; and theſe Ordi- 
nances have been obey d. . | 
My Lords, I promiſe upon this Head to make 
it good, that in theſe Times, and in theſe Years, 
wherein there were Parliaments, that though the 
| Parliaments did determine Matters concerning 
the Land Forces, and the going of the King's 
Army into Scotland, that yet ſitting the Parha- 
ment, the a. hath Commanded the ſettin 
forth of Ships by his Writ; this was ever left 
unto the Royal Power: For the Proof of this, there 
was the 24 Ed. 1. a Parliament, as appears 1n 
the Printed Books of that Lear; and in that 
Year the King Commanded Ships by his Writs 


at the Charge of the Subjects, Pat. 24 Ed. 4. 


M. 17. Command to take up a Hundred Ships; 
and in Pat. 24 Ed. 1. exparte Regis Rem, Exchecquer 
Roll 22. Command pro Cuſtod Marit Hill 9 Ed. 2. 
a Parliament holden at Lincoln, and yet in the 
ſame Year Writs went out to provide Shipping, 
as appears by Rot. Pat. 9 Ed. 2. pars 2. Ml. 26. 
I find there was a Parliament held 12 Ed. 2. this 
appeareth in the Book of Statutes, Rot. Scoc. 11, 
and 12. Ed. 2. A. 8. the King recites certain In- 
roads made upon the Men in Northumberland, 
quod de communi concilio, held at Tork ordinavi- 
mus, Ec. and aſſignes the Earl of Pembroke, and 


Biſhop of Norwich, ad requirend Norff® & Suff 


Juxta diſcretiones veſtras ſubſidium facere per Naves, &c. 
per tempus tres vel quatuor Menſium. At this Time there 


was a Proviſion by Parliament for the Kings Ser- 


vice by Land, and for his Armies to meet him 
at Newcaſtle ;, and for two Reaſons why Navale 
fabfidium ſhould be neceſſary. Firſt, to hinder 
the bringing of any Victuals into Scotland. Se- 
condly, For the free entercourſe of Trade; fo as 


U 
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you ſee in this Year wherein a Parliament was 
holden, this Navale ſubſiddium was Commanded by 
the King's Writ without an Act of Parliament, 
though this Writ was for Norfolk and Suffolk ; yet 
the like was for Dorſet, Somerſet, &c. It appeareth 
likewiſe 10 and 11 Ed. 2. which were thoſe great 
Years of ſending out of Writs, that then Par- 
liaments were holden. And fo it doth appear by 
the Printed Book of Statutes ; yet in that Year 
of 10 Ed. 3. Clauſi 10 Ed. 3. M. 37. dors. A 


Writ directed to the Mayor and Bailiff of Bri- 


Fol, with a Command, that all Ships of 40 Tons 
ultra, ſhould be ſeized, 10 Ed. 3. M. 21. dors. 
Command that the Ships ſhould be ſent forth 


for the preventing of Danger, and that no 


Foreigners Ships come in to A1d the Scots, M. 21. 
dors. the ſame Roll Command to the City of 


London to ſet out Ships at their own Charge, Sco. 


10 Ed. 3. A. 21. dort. Writs to the Sheriffs of 
Bucks to ſend Horſemen and Footmen to the 
County of Southampton: So there were Men drawn 
out of their County, and the Refuſers there were 
called Rebels, Kot. ib. Writs de Navibus pro defen- 
fone Regni. | 


My Lords, there was ſomething more obſer- 


vable in this Year of 10 Ed. 3. for ſome of the 
Writs that went out bears Teſte, 3 O&obris, 10 
Ed. 3. and mentions a Parliament, but did not 
go out by any Ordinance of Parliament; fo that 


the awarding of theſe Writs, . 10 Ed. 3. were ſit- 


ting the Parliament, and by the Royal Power, 


which is a ſtrong Argument, there needeth not 


Aid of Parliament, for the King to Command 
his Forces. 11 Ed. 3. there was likewiſe a Parlia- 


ment, as appeareth in the Printed Books of Sta- 


rits dated 10 Fanuarii, 11 Ed, 3. per 


tutes, 155 

?pſum Regem, Ships are commanded pro guerra 
fon Mare. Rot. vaſ. 20 Ed. 3. M. 6. dors. Procla- 
mation to ſeveral Counties, that all Ships be in 
a Readineſs. In. the 12th Year of Ed. 3. there 


was a Parliament at Northampton, Clauſ. 1 2. Ed. 3. 
pars 2. M. I. the ſame Roll pars 2. M. 32. and 
yet the ſame Year the King Commanded Ship- 


ing at the Charge of the Counties, as appeareth 


Lot. Parliament, 12 Ed. 3. pars 1. M. 12. Claus. 
12 Ed, 3. pars 3. M. 29. And in the 13 Year of 


Ed. 3. there was likewiſe a Parliament holden, 


as appeareth 12 Ed. 3. A. 9, 10. but Printed Sta- 
tutes make no mention of a Parliament then. 
My Lords, in this Record theſe Things are ob- 
ſervable, cited, and made Uſe of by the Defen- 
dents Counſel, a ſtrong Record as any can be 
againſt them. In that Parliament the King he 
did pray the Advice of the Commons in Parlia- 
ment touching his War with France, and the 


guarding of the Sea Coaſts; the Commons they 


make Anſwer, Prient les Commons que ils ne Coun« 
fel doner al choſes de quel ne paſs Conuzance, &c. 
They ſay further, And they grant that the Ma- 
ritime Towns ought to make the Guard upon the 


Sea without Wages, and the Inland Towns upon 


the Land. | 


Firſt, When the King doth deſcend fo low as to 
ray the Advice of his Commons in Parliament, 
and Aſſiſtance for the Gaurding of the Sea; 


the Commons diſclaimed it, and faid, they have | 


no Conuzance, &c. and yet the Defendent's 
Counſel did preſs, that now the King ſhould ask 
the Advice of the Commons in Parliament, a 
Thing diſclaimed by the Commons in Parlia- 
3 ff.. TR TIT 2 
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ment, 13 Ed. 3. to have any Cognizance of. Secondly, 
That by this Record, the Maritime Parts ought 
togaurd the Sea at their own Charges: This,though 
it was granted in their Petition, it was not 
granted by the King ; for it appeareth in the 
ſame Year, Rot. Alm. 13. Ed. 3. M. 13. Dorf. 


that the King that Year booms of ſome Prepa- 
rations in France, command 
Months. Clanſc 13 Ed. 3. Pars. 1. A. 14. That 
in ſeveral Counties Men were diſtrained for not 
Payment of Wages for the Archers and others 
that gaurded the Sea Coaſts, It appeareth by 
theſe Records, that both the Gaurd of the Sea, 


and the Sea Coaſts, was done juxta Ordinationem 


noſtram, Order made by us and our Council, 


Rot. Alm. 13. Ed. 3. M. 15. Dorſ. the King ap- 
pointed the Arch-Biſhop of Tork, Hugh De Percy 
& al for that purpoſe, &c. | 
So, my Lords; I have done with the ſecond 
Ground, that is, that the King is the ſole Judge 
of this without his Parliament. That the Com- 
mons in Parliament have diſclaimed to have any 
Cognizance of it. That in the ſame Year, when 
Parliaments were holden, the ſame Year theſe 
Writs have iſſued without Advice of Parliament. 
The third Thing I did propoſe was thoſe ſu- 
+ youu Titles, which the Common Law of Eng- 


1d giveth unto the King, which may enforce 


this. Brack. Lib. 2. Cap. 24. faith, that the King 
he is Vicarius Dei; his Power, as was agreed, is 
Fire Divino. God is the God of Hoſts, and the 

King is a Model of God himſelf. 40 Ed. 3. 


r 


Ships for three 
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Fol. 18. The King is the chief Guardian of the 


Commonwealth. 'The Sheriff hath Poſſe Comita- 
tus under the King, the W Vicegerent in the 
County : And he hath this Power, not only for 
the Execution of Legal Proceſs, but for the De- 
fence of the Realm. 12 Hen. 7. Fol. 7. This 
Delegate Power of the Sheriff, is as well for 
Defence, as for the Execution of Proceſs. Shall 
the Sheriff do it, and not the King? 10 Hen. 3. 
Fol. 1. B. Hen. 7. Fol. 1. The King is the Con- 
ſervator of the Law. 20 Hen. 7. Fol. 4. Rex eff 
Capitals Fuſticiarius totius Anglia, he is not only 
to maintain Juſtice in the Courts of Juſtice, but 
to protect and defend his People. Stamford's 
Prerogat. Cap. 1. The King is the moſt worthy 
Part of the Body of the Commonwealth, Pre- 
ſerver, Nouriſher, and Defender of it: And by 
this they enjoy their Laws, Goods and Lands. 
11 Report, Fol. 70. h. Magdalen-College's Caſe, 
Rex eft Medicus Regni & ſponſus Reipublice. It is 
the Part of a good Phyſician, as well to prevent 
Diſeaſes, as to cure them. And the Office of a 
good King, as well to prevent Danger, as to re- 
medy it. Com. Fol. 130. He is the Soul that ani- 
mates the Body of the Commonwealth ; and we 
ought to move as he moves. 11 Report, Fol, 52. 
The King is the Fountain of Common Right, 
therefore we have no Reaſon to ſtain the Foun- 
tain. BE ' 
I am now come unto my fourth Proof, which 
> by Precedents, wherein I ſhall be ſomewhat 
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The Second Days Argument of Sir john Banks, Knight, his Majeſty's Attorney: 


* i. he 66 


General, before all the Judges in the Exchecquer-Chamber, on the behalf of 
his Majeſty in the great Caſe of Ship. Money. ome 1 


May it pleaſe your Lurdſhips, | 
0 Lang a I ſhewed by Charters, Aids, 
and a great Number of Precedents, that 
this Royal Power was in the King of England 
before the Conqueſt : And that though ſome were 
exempted from the ſetting forth of Ships by 
Grant unto ſome particular Men, or ſome 
particular Churches; yet theſe three tunda- 
mental Services of Expedition, repairing of 
Caſtles, and making of Bridges, were always ex- 
empted. A | | We 
Then I ſhewed, by a great Number of Prece- 


dents, that not only the Principal, but all other 


Neceſſaries that concern the Defence of the 
Realm, both by Sea and Land, hath been always 
commanded by the King's Writ : For the Fortify- 
ing of Towns and Caſtles, and the 8 of 
Towns, the Appointment of Admirals of the 
Fleet, and thoſe that ſhould be Guardians by 
Sea and Land; the unf of Ships, and Ar- 
rays of Men, the Erection of Beacons, and Diſ- 
charging of ſome upon juſt Cauſe, and by 
Puniſhing of thoſe that were refractory: And all 
this was done by the King's Command, per ipſin 
Regem, or per Regem & Concilium, without any 
Aid of Parliament. 
Likewiſe, I have made it appear unto your 
Lordſhips, that the King is the fole Judge of 
this Defence: That the King is not to be mi- 
ſtruſted in the Execution of his Office, as King; 
nor your Lordſhips as Judges, are not to be nli- 


ſtruſted. I have then ſhewn out of Precedents, 

that in thoſe Years, wherein there have been 
Parliaments, and ſometimes ſitting the Parlia- 
ments, Writs have iſſued per ipſam Rægem; and 
per Regem & Concilium. : 
 T ſhall proceed to make good other Particu- 
lars, which I have opened unto your Lordſhips. 

Firſt, That theſe Precedents that have been ſhew- 

ed, and which I ſhall ſhew unto your Lordſhips; 
that they have not been grounded upon any 
particular Covenant or Charter ofCuftom, but 
upon the Law of the Land, and upon ſuch Rea- 
fons as are irreverſable, and binds all the King's 
Subjects, as well Clergy as Laiety. For this I 
ſhall remember. Clint 48 Hen. 3. M. 3. The 
Writs do recite, quod tum Milites & liberi Tenentes 


| 8 omnes alij, £7 6. ad def enfionem Regm teneantur. 


af. 9 Ed. 3. M. r1. pro defenſione Regni omnes 


teneantur. Scot. 10 Ed. 3. M. 12. quia conſonans 


Ration quod omnes tangit per omnes fupportari de- 
bet : And the ſame Roll, M. 20. Dorſ. ex legian- 
tia ad defenſionem contra hoſtiles ingreſſus ini micor 
manus _ adjutrices, &c. Rot. Alm 12 Ed. 3. 
A. I. Dorf. ommes & ſinguli tenentur &c. Se & Sug 
A the ſame Roll, . 1 2. Dors. Omnes & Singuli 
ad defenſionem Regni aftridi, And I think every 
Man will acknowledge himſelf to be bound 
out of his Allegeance. Rot. Alm. 13 Ed. 3. 
M. 13. Dorſ. ex legiantia ad defenſonem Reg- 

ni G veſtri & veſtrorum. Same Rolls MC. 17. 
And there be Writs unto all the Biſhops 
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f England, quod invenerent bomines ad arma pro 
er one. Francke Almoigne tenure was no Plea 
againſt this Service. Rot. Franc. 46 Ed. 3. M. 34. 
There was a Writ directed to the Biſhop of Cau- 
terbury, for the Arming and Arraying all Crimi- 
nal Perſons within his Province : The like to the 
Biſhop of Tork in the ſame Roll. So it extends 
to all the King's Subjects, as well to the Clergy 
nnn, onle elf | 3 
May, Ports that were obliged to do particular 
Service, yet in caſe of extraordinary Defence, 
that there the Writs went out, not only to per- 
Tool the ordinary Services, but Services, Ultra 
debitum. The Cinque Ports, by their Charter of 
Ed. 1. were to ſet forth 52 Ships at their own 


| Charge for fifteen Days; yet we find by ſeveral 
Writs, and in ſeveral Kings Reigns, that the 


Cinque Ports have been required to do further 


Services. Arreſts have been of their Ships, Ultra 


ſervitium debitum. Scot. Roll, 10 Ed. 3. A. 2. 
3 Dorſ. and 28 Dor/. there is a Command, that 
all their Ships of 40 Tons ſhould be arreſted for 
the King's Service. And ſo likewiſe, M. 22. 
that all the Ships of the Cinque Ports, Tam ma- 


jores, quam minores, ſhould be arreſted. Rot. Alm, 


13 Ed. 3. M. 13. Omnes Naves que tranſiree pote- 


rint, arreſted and brought to the Cinque Ports. 
So then, to tell of particular Rolls, that theſe 


and theſe Towns were obliged to do theſe Services. 


This, under Favour, is no Argument. For al- 
though they be obliged to do the Service, yet 


upon other Occaſion, the King took all their 


Ships, Ultra ſervitium debitum. Clauſ. 16 Ed. 2. 


NI. 13. Dorſ. The King writeth to diverſe Earls, 
Barons and others in this Manner, Quod fmt tam 


citius quatenus poterint parati, beyond your Service, 


with Horſe and Arms, and come to our Town 
of New-Caftle upon Tine. So as this Writ was 


directed to all the Lords Spiritual and Temporal, 


and all the King's Subjects; not only with their 


due Service, but beyond their Service, to be at 
New-Caftle. So your Lordſhips ſee the Motives, 


and Grounds, and Reaſons of theſe Writs are uni- 


verſal , they concern not a particular Part and 
Subject, but all the King's Subjects; and they 
are Legiantia ſua debita. So that is the firſt Thin 


I would obſerve unto your Lordſhips, that theſe 


Writs and Precedents are grounded 'upon the 


Law of the Land, and not upon particular Cu- 


Rom. - . 5 3 

The ſecond Thing is this: That all theſe Writs 
have iſſued by the King's Mandate, either by the 
King only, or by the King and his Council, 


without Advice in Parliament; of which I have 


made a Collection: And it is better for me to 


attend your Lordſhips withal, than to cite them; 


becauſe they are above 500, wherein I have di- 
ſtinguiſhed what have been per Rgem; and 
which per Regem & Concilium, and where the Ad- 
vice of particular Merchants and Portſmen were 


required, Scot. 11 Ed. 3. M. 2. Dorſ. 19 Ed. 3. 


Pars. 1. M. 26, Dorſ. And in theſe, the Ad- 


vice of 8 Men were called to aſſiſt the 


- King an 


his Council. 


Now, my Lords, if before the Time of Vil- 
liam the Firſt, and ſince, and for ſo many 
hundred Years together, that this hath been 
done; ſhall not theſe Precedents make a Rule. 
That Precedents that are not againſt the Law, 
nor contrary to the Rules and Reaſons of the 
Law, make a Law : This appeareth by 4 Ed. 4. 


Fol. 43. The Lord-Chancellor ſent forth a Writ 
of Error. The Judges took Exceptions both to 
the Matter, and the Manner, faith the Book, be- 
cauſe it hath been always ſo; the Precedents make 


a Law. 33 Hen. 6. Fol. 20. an abſurd Keturn - 


made by a Sheriff, yet becauſe Precedents to 
warrant it a good Return, 2 Ric. 2. Fol. 7. where 
a Duty was to be paid to a Corporation of Mayor 
and Commonalty, the Duty to be paid to the 


Body, and an Acquittance to be had from them. 


But becauſe it had been uſed, the Mayor alone 
to give the Acquittance, a good Acquittance. The 
2 Report, Haines's Caſe, the King ſhall not part 
with his Intereſt without the Great Seal ; but 
yet a Leaſe for Years, under the Seal of the 


Exchecquer, is good by Cuſtom. 4 Report, Fol. 9. 


that the Precedents of the Court are good againſt 
the expreſs Words of a Statute. Having fo 
many Precedents, I will not tronble you any 


longer, though I have reſerved a ſpecial Place for 


anſwering of Objections; yet ſuch Objections, 


as falls materially in the Way, I {hall give an 


Anſwer, though I reſerve the Anſwer of the 
main Objection to the fifth Place. | 
It hath been ſaid, by Mr. Holborne, that here 
hath been a Diſcontinuance of Time; and that 
ſince the Time of 50 Ed. 3. none of theſe Writs 
have iſſued. 0 | 
Shall diſcontinuance of Time take away the 
King's Right? If there have been no Uſewithin 
the Time of the Memory of Man: Yet if there 


have have been an inherent Right in the Crown 
of England; ſhall the Crown loſe it by Diſcon- 
tinuance of Time, contrary to the Rule of the 
Law? 10 Hen. 4. Fol. 6. Where the King is the 


Founder of a Biſhoprick or Abbey, and is by 
common Right to have a Corodie, though not 
uſed, and the King hath not demanded it in time 
of Memory, yet the King ſhall not loſe it. 
Fits-Her. Na. br. Fol. 5. A Writ of Right brought 


by the King, where you muſt allege, explezs & 
Seim, will not bind the King to allege a Sein 


in him and his Progenitors: For it once the 
King had a Sein, Protracts of Time ſhall not 


diſcontinue it. 12 Hen. 7. Fol. 20. The Statute 


of Mortmaine confineth the Lord to enter with- 
in a Year and a Day; but it ſhall not bind the 
King; for he may do it at any Time. 35 Hen. 6. 
Fol. 26. If a Villain doth alien his Lands, it 
barreth not the King. Plenary after fix Months, 
no Plea againſt the King. 6 Report, no Diſcon- 
tinuance of Time, if the King hath a Right. 


7 Ed. 4. 30. If an Alien and another Man pur- 


chaſe Lands together, and the Alien dies, the 
King ſhall not be prevented by Survivor-ſhip, 
and in perſonal Good, you ſhall raiſe no Pre- 
{cription againſt the King, 35 Hen. 6. Fol. 27. 
There is no Man can pretend a Title to the King's 
Goods, for Waifs, Eſtrays, or Wrecks; for no 
Preſcription can invade the King's Profit. 
But then they ſay the Precedents are not in all 


Times; for we have not ſhewn, nor cannot 


ſhew that in all Times theſe Writs have iſſued. 


A ſtrange Objection in all Times! My Lords, 


it is a caſual Service. In all Times, God be 
thanked, not thatOccaſion or Neceſſity of this De- 
fence. Will you have us ſhew you Precedence for 


à caſual Service done at all Times. 4. . Fol. 10. 


If a Man hold to do Service to his Lord, to go 
with him into the War of the King, this is out 
of the Statute of Limitation; for it may happen 
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not once in two or three hundred Years : There- 
fore the Law doth not require we ſhould have 
a Seiſin, for this very Reaſon, becauſe it is caſual. 
33 Hen. Br. Fealty 15. That for Homage and 
Fealty, caſual Service, they are out of the Sta- 
tute of Limitations: So as now, by the ſame 
Reaſon that they would tie us to Precedents 
where there was no Occaſion; by the ſame Rea- 


ſon the Tenents are to do Homage, or go into 


Wars when there was Occaſion. | 
But beſides, he is much miſtaken, theſe Pre- 
cedents do not end with Ed. 3. 7 Ric. 2. A. 18. 
13 Hen. 6. AA. 10. 14 Heu. 6. Pars. 1. M. 14. a 
great Number of Ships commanded then in the 
King's Service. 
But it hath been ſaid, that the People have al- 
ways petitioned againſt it, and there hath been 
a decrying by the People; and they have peti- 
_ tioned in Parliament againſt it. And theſe 
Things that muſt be made good by Cuſtom, muſt 
gather Strength by a Conſent. And further, 
that when Petitions have been preſerved, the 
King bath not denied the Petition expreſly. _ 
My Lords, I ſhall ſhew, when I come to give 
a particular Anſwer to thoſe Records and Peti- 
tions that they have mentioned; that notwith- 
Randing theſe Petitions, this Service hath been 
always continued. And for the Anſwer that he 
ſpeaketh of, that they have not been denied; 
theſe are the very Words of the Anſwer, Le Roy 
ſe aviſera, We know whether this be an expreſs 
Denial or no : So though the King took Time to 


adviſe of the Petition of his Commons, this is 


no Argument, but that it is a mannerly kind of 


Denial. Beſides, in theſe very Years of 10, 11 


& 12 Ed. 3. the Writs went out for the Shipping 
Buſineſs, by the Royal Power. 
Ihen it hath been ſaid, that we can make no 
Precedents of theſe; for though Writs have 
gone out, yet it doth not appear that theſe 
Writs have been put in Practice, or that any Exe- 
cution of them have been done. 1 
But the Service hath been done, as doth ap- 
pear by the Monuments of thoſe Times. Then 
it doth appear by other Records, that the Wages 
of Mariners have been paid by the Country. 
Theſe very Years, Rot. Clauſ. 20 Ed. 3. M. 6, 7. 
It doth appear, that ſome particular Men had 
particular Diſcharges, either becauſe they were 
in the King's Service, or in Gaſcoigne, or lived in 
the Sea Coaſts; that they pleaded their Diſcharges, 
and had them allowed for that Reaſon, 23 Ed. 3. 
0 ns, my Lords, upon this ſecond Ground, 
that theſe Writs have gone forth thus conſtantly 
In ſeveral Apes ; that there being ſuch a Number 
of Precedents, that the Diſcontinuance hath 
ever been, when there was no Occaſion. That 
the Precedents of the Courts of Juſtice make a 
Law, and Diſcontinuance cannot take away the 
King's Title. This is the ſecond Thing I do in- 
ſiſt upon, that theſe Precedents make a Law. 
The third Thing I ſhall obſerve upon theſe 
Precedents is, that theſe Writs have gone forth, 
not only in Caſes of an actual War, or in Caſes 
of an Invaſion, when the Enemies Fleet hath 
been upon the Sea; but by way of Preparation be- 
fore hand, when the Enemy meant to come, and 
in contingent Caſes, when the King might con- 
ceive any Danger might inſue : But in theſe Caſes 
Vrits have iſſued out will appear. Rot, Clan; 


by Sea, and Forces by Land. Rot. Franc. 10 Ric. 2, 
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48 Hen, 3. M. 2. The Writs are here in Court. 
Cum neceſit ad defenſionem Regni eſſe promptum, Ec. 
Clauſ. 23 Ed. 1. A. 5, There were ſeveral Writs 
directed to diverſe Earls, Biſhops and others, de 
cuſtod. marit, the Words are thus, Quia volumus 
quod partes marit* in Com Eſſex, c. contra Inimi- 
cos diligenter cuftodiend. forſan fi iu partes illas ve- 
mire contingent. 24 Ed. 1. Remembrancer in the 
Exchecquer, upon Information given, that there 
were 1000 Men in Flanders made Preparation to 
come unto Tarmouth to burn the Town. Writs 
ſent forth by the Treaſurer and Barons, ex officto, 
to be in Readineſs in caſe there was an Invatton. 
Pat. 9 Ed. 2. Pars. 2. M. 26, Writs directed to all 
the Port Towns between Southampton and Thames, 
to ſet forth Ships at their own Charge, for the 
better Defence of the Kingdom; and againſt 
that commit Depredations upon the Sea; as well 
to Men of this Kingdom, as to others coming to 
this Kingdom. Rot. Scoc. 11 & 12 Ed. 2. M.8. 
The King, by ſeverl Writs, directed to ſeveral 
Commiſſioners in ſeveral Counties, reciteth the 
Proviſion made for his Army at Land at the laſt 
Parliament, and faith, Nos confiderantes ad expe- 
ditionem pred. tam ad impedend. Scotos. quam pro 
cuſtodiend. Maris, &c. and ſo commanderh for 
that Purpoſe, that Ships ſhould be ſent out of 
ſeveral Counties for theſe two Cauſes ; the one 
to hinder Victuals from going into Scotland; the 
other for free Intercourſe of Trade. It appeareth, 
10 Ed. 3. that the Ships of France were not upon 
our Sea Coaſts, but were in Brittam in France; 
and yet the King upon Relation, that they had 
an Intention to invade the Realm, did ſend forth 
for the providing of Ships in moſt Parts of the 
Realm; this was only upon Information, Kor. 
Scoc. 10 Ed. 3. M. 30. Ut audivimus : M. 23. Ut 
intelleximus; M. 16, 22. Quod audit. M. 18. 
Dorſ. 12. Dorſ. 5. Dorſ. in partibus tranſmarins 
So by theſe Records, this Preparation of Ship- _ 
ping was only upon Information. Franc. 26. 
Ed. 3. M. 5. Quia vulgaris oppinio Reguam noſtrum 
Anglia invadere, therefore commandeth Shipping 


” 0 


M. 23, 24. Quia certi rumores quod Franc. 7 
breve tempus cum magnis Armat hoc Regnum invadere, 
Cc. commands the Cuſtody of the Sea and Sea 
Coaſts: So as it doth appear, by theſe Records, 
that upon an Information, or Conjecture of the 
King; that he may fend forth theſe Writs, and 
command his Subjects to be in Readinefs, in caſe 
that Danger chngnt happen; better ſo, than to re- 
ceive a Blow, and then to make Preparation for 
Defence; we ſhould buy that Wit with Repen- 
tance. Prudentiſima ratio quia timor Belli, c. pre- 
paravit. And ſurely when the King ſees thoſe fre. 
parations Abroad, thoſe great Armies in adjacent 
Countries, qui nocere poſſunt, great Reaſon we 
ſhould be in Preparation. | 
This is not only conſonant to Precedents, Wiſ- 
dom of Times, Policy of State, Venienti occurrere 
morbo, but to the Reaſon of our Common Law. 
If a Man be in Fear, that another Man lieth in 
Wait for him to do him a Miſchief, ſhall he ſtay 
*till he receive a Wound? 17 Ed. 4. 4. In this 
Caſe he may have a Writ to bind him to the Peace, 
13 Hen. 7. Fol. 17. If a Man have a Warranty 
for his Land, ſhall he ſtay till he be impleaded? 
No, a Warantia Charter lieth till he be impleaded. 
If Lord and Tenent, in ancient Demeſen, and 
the Lord ſhall require more Service of the Tenent 


than 


out of their own Counties, 
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than he ought to perform; ſhall the Tenent ſtay 
till there be a Diſtreſs taken? No, he ſhall have 


his Manſtraverumt. Fitz - Her. Na. Br. 40 Ed. 3. 


Fol. 45, 46. and this only upon Verbal Demand of 
Service. , 

Shall then the Common Law of England ſecure 
the Subje& not to ſtay till a preſent Danger, but 
he ſhall have his Varantia Charta, and Monſirave- 


rut before diſtreſs taken : And ſnall not the Com- 


mon Law provide for the King, that he, in his Ex- 
pectation of Danger, may make his Preparation 
againſt it? So ſurely theſe Precedents are accor- 


ding ro Reaſon of Law. 


he next Thing that I did obſerve out of theſe 
Precedents was, that in theſe very Years, wherein 
there have been Aids granted to the Crown, pro 


defenſione Regni; in thoſe very Years. theſe Writs Pa 


have iſſued out by the Royal Power, Clauſ. 48 Hen. 3. 


AA. 2, 3. Dorſ. There was then a Tenth given by 


the Clergy, pro defenſione Rægni; and yet in that 
Year he did command the Defence of the Realm, 
both by Sea and Land; and that appeareth, Pat. 
48 Hen. 3. M. 6. Dorf. and Clauſe. 48 Hen. 3. M. 30. 


In the 22 Ed. 1. the King had given him in Par- 
liament, pro ſubſidio guerræ, a Tenth of all movea- 
ble Goods, which was to be collected in the 23d 


Year, as appear, Pat. 22 Ed. 1. M. 2. My Lords, 
this very Lear, when this was paid, he commanded 
a great Number of Shipping for the Defence of the 
Coaſts, and that appeareth, Fat. 23 Ed. 1. M. 6. 


Vrrits were directed unto diverſe Counties, as Sn/- 
ſex, Sonthampton, Dorſet, &c. commanding them 
to be aiding: and aſſiſting unto Villiam Thornton, in 
the Taking of all the Ships in thoſe Counties, Pat. 
23 Ed. 1. M. 7. a Cm Radolpho de Salwico ad pro- 


vidend. de Navibut ita quod prompti ſint quandocungs 
mandamus. 80 to be in Readineſs with all Ships 


nin thoſe Parts, that were of 40 Tons, M. 8. Some 


Roll-Writs directed to moſt of the Sheriffs of Eng- 


land to be aſſiſting to John de Barwicke, to the 
chooſing and ſending forthof Archers, ad proficiſcen- 


dum cum Pleta nuſtra. So as —_— not only brought 
all the Counties of 
England, ad proficiſcendum. My Lords, this 23 Years, 


when this great Aid of Tenths, and Part of all 


the Moveables were granted, Pat. 23 Ed. 1. M. 7. 
The King writeth to all the Archbiſhops, Ear 
and others, reciting that he hath committed the 


— Cuſtody of the Sea to Villiam de Stoaks, Ita quod 
Zen N. 


illielmus das ones naming the Archbi- 


| ſhops, Biſhops, Earls, c. t 2 fuerit. So 


as you ſee the greateſt Subject is not exempted 


from thefe Commands, but ſhould be Auxiliautes 


reſpondenter & iutendentes. oy : 23 Ed. 1. A. 5. 
B The King commanded the Biſhops of Lox- 


don and Norwich, for the Safeguard of the Sea 
_ Coaſts. Pat. 23 Ed. 1. M. I. A Command to all 


Archbiſhops, Biſhops, Abbots, Earls, Barons, 


Knights and others; commanding them to be aid in 
to Adam de G. Ita quod idem Adam lere poſ- 


et quoties neceſſe, Oc. So Clauſ. 23 Ed. 1. M. 5. 
B the like Commands: So as, my Lords, in 
thoſe Times, which was 23 Ed. 1. when there was 


an Aid granted by Parliament, it doth appear, 


thoſe great Defences, both by Sea and were 


My Lords, 10 Ed. 3. in a Parliament holden at 
3 there was a Fifteenth granted to the 
King for three Years, and ſo it was recited in the 
Record. And it appeareth likewiſe, Pat. 12 Ed. 3. 
M. 2. Pars, 3. Clauſ. 12 Ed. 3. in 28. Pars, 3. it 
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appeareth, that a Tenth and Fifteenth were grant- 
ed to the King in Parliament; and this was tam 
pro defenſiune quam arduis Negotiis, 12 Ed. 3. The 
Prelates, and Lords and Commons at a Parliament 
holden at Wefminfter, gave the King ten Thouſand 
Sacks of Wool, ſaid to be given pro defenſione Regni 
medictem lanarum, the Moiety of all their Wooll, 
M. 31, 32. In the ſame Year the Clergy, they 


gave the King in Parliament, medietatemlanarum 1ſq;. 


vigint mille ſaccar, as appeareth, Rot. Clauſ. 12 Ed. 3. 
Pars. 3. M. 13. Rot. Clauſ. 12 Ed. 3. Pars. 2. M. I. 
Dorſ. And in tis Year the King collected a Tenth 
and Fiſteenth, that was granted to him by the 
Laiety in Parliament for two Vears; as appeareth, 
Clan /. 1 2 Ed. 3. M. 30. And beſides all this, the 
Clergy gave the King a Tenth, Clanſ. 12 Ed. 3. 
urs. 3. M. 30. Theſe Icite the more particularly, 
becauſe no Memory of them in the printed Statutes. 
Were all theſe Aids granted, 10, 11, 12, Ed. 3. 
pro defenſone Regni; and ſhall the King in thoſe 


very Years ſend: forth Writs for the Defence of the 


Sea and: Kingdom? And may. not the King do it 
now, when he ſeeth ſuch great Cauſe ? 

Now, my. Lords, in this 12 Year, when all 
theſe great Aids were granted, Rot. Alm. 12 Ed. 1, 3. 
Pars. 1. M. 12. Walter de A. was appointed Admi- 
rabof the Fleet towards the North, and appointed 
Commiſſioners, ad aſidendum villas bona. £7 Cattalla 
ad contribuendum, c. and commandeth all Sheriffs 
and Officers to be aiding and aſſiſting. So in this 
Record it doth appear, that in theſe 10, 11 and 
12 Years, Ships and Forces were commanded. 
Clanſ. 12 Ed. 3. Pars. I. M. 17. Dorſ. Command 
by the King, that the Men. of Surrey and: Suſſex 


ſhould have their Goods ſeized, and Perſons im- 


priſon'd, if they refuſed to contribute towards the 


Charge of Shipping, Rot. Alm. 12 Ed. 3. Pars. 1. 


M. 2. A Commiſſion to Villiam de B. and others, 
ad' aſidendum omnes homines juxta flatum, and to ſeize 
their Goods and Chattels, if they refuſed to con- 
tribute for the Wages of Mariners for the Ships. 
So as your Lordſhips ſee by: theſe Records, though 


there be Aids, Tenths, Subſidies and Fifteenths, 


granted by the Clergy and Laiety ; yet in that 


very Year, if an extraordinary Occaſion. comes, 


though Ships not upon the Sea, the King hath 


commanded the Defence of the Sea and Land at 


the Charge of the Counties. I have done with the 
fourth Particular. | „„ | 

The fifth Particular is this. This Aid, and 
theſe Contributions, they have not been required 
only from the Maritime Towns, but from the In- 


land Counties, per totam Angilam. And this is 


materially to be inſiſted upon, becauſe we are now 
in an Inland County, inthe County of Bucks. 

My Lords, That this was done before the Con- 
2 your Lordſhips have heard. For Alfred, 
the fixft Monarch, Anno. 827. miſit Limbas, c. 
per totam Augliam, Aſſermenevenſis, Fol. 9. Vigor. 
Floren. 316. Huntington 351. That King Ethelred 
did the like, Anno. 1008. per totam Angliam, every 
310 Hides of Land to find one Ship. Floren. Fol. 9. 
Matth, of Weſtminſter 387. Huntingdon, Fol. 360. 
The Decree or Council, which was held at H. 


about the zoth Year of King Etheldred was, that 


Ships ſhould be prepared againſt Eafer. And thoſe 
Laws, which are remembred in Lambert, which 


were before the Conqueſt, Cap. 10. Fol. 106. Quod 


preſidii, Nc. ſo it was general and univerſal through- 
out the Realm, concurring with thoſe ancient 
Precedents and Council, ſince the Time of Villiam 


a the 
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the Firſt; Clauſ. 48 Hen. 3. M. 2. For where a 
Record is to be applied unto ſeveral Purpoſes, I 
muſt mention that Record again. Ir appeareth by 
that Record, that Bedfordſhire, which is an Inland 
County, was charged with the Guard of the Sea 
Coaſt, and paid for Wages : Same Roll, AA. 3. 
intus M. 2. Dorſ. Rutland, Oxfordſhire, Dorſetſhire, 
Inland Counties charged for the ſame Service. Pat. 
48 Hen. 3. M. 7. Cambridgſhire and Huntingtonſhire 
charged for the like Service, and that they ſhould, 
prout per Concilium noſtrum ordinatum fuerit, 24 Ed. I. 
King's Remembrancer in the Exchecguer, Rot. 77, 
78, 79. Title de aſcociando pro cuſtod. Maris, and 
Writs went out for Ships in diverſe Counties; and 
amongſt others to Bucks, Pat. 26 Ed. 1. A. 21. 
when there was a Complaint that the Subjects did 
ſuffer upon undue Service; the Commiſſions that 
are directed for Enquiry thereof, are directed to 
all the Counties of England, as well Inland as Ma- 


ritime. Pat. 23 Ed. 1. AL. 5. That Men, to furniſh 
a Fleet; were drawn and commanded from the 


moſt Parts of the Kingdom. Rot. Scoc. 10 Ed. 3. 
Al. 14. Inland Counties charged with Shipping 
for the Defence of the Kingdom; as Cambridgſbire, 
Huntingtonſhire, Nottinghamſhire, and Derbyſhire. 
Clauſ. 13 Ed. 3. Pars. 3. M. 14. Dors. and there 
Oxfordſhire is charged with Cuſfod. maritim'. Rot. 
Scoc. 12 Ed, 3. M. 12. Dors. Bedfordſhire, Bucks, 
your County, and Derbyſhire 9 there with the 
ſame Defence. Clauſ. 1 Ric. 2. MH. 18. There Cam- 
bridge and Huntington were to provide a Barge at 
their own Charge ; and yet Seafaring Men there 
were none: Writs were then alſo directed to Not- 


tingham, and Derby, though they had no m_—_—_— 
they had Money and Means to provide them, Rot. 
Franc. 7 Ric. 2. M. 18. The King ſends his Writs 


into moſt Counties of England, as well Inland as 
Maritime, reciting that the King of France was 
gone with an Army into Flanders, and that Calais 
was in Danger; and commandeth all Knights, 
Eſquires and Archers, and every of them, accord- 


ing to his Eſtate and Faculty, to be ſufficiently ar- 
raied and armed, and come to the Port of Sand- 


wich, ad proficiſcend'. My Lords, in this Record 
there was mentioned Bucks, Bedford, Huntington, 
Cambridge, Nottingham, Derby, Leiceſter, Rutland, 
Northampton and Berks, all theſe Inland Counties. 
The Words of the Writ are Quod omnes tenentur pro 
defenſione Regni, Nc. Clauſ. 9 Ed. 3. M. 12. per 
omnes ſupportari. Rot. Alm. 12 Ed. 3. M. I 2. vel 20. 
quod, Cc. All and every of our Kingdom, out 
of their Allegience, to be ready to defend the 


Realm. 13 Ed. 3. Dors. a great Number of Ships. 
By all which it doth appear, Firſt, That the 


Service was commanded from thoſe Inland Coun- 


ties. Secondly, That the ſame Reaſons which are 


given to bind the Inland Counties, are given to 
bind the Maritime Counties, Pat. 23 Ed. 1. M. 6. 
for the Taking of Ships in Suſſex, Devon, Alid- 


_ dleſex, and other Counties. If ſo be the Maritime 


Counties be in danger, ſurely the Inland Counties 


Cannot be in Safety. We are in an Inland County, 


and the Entry of an Enemy upon any Part of it, 
concerns the Safety of us all. And by the Rule of 
the Law, every one that is to receive a Benefit is 
to give a Contribution. As the Caſe of 16 Hen. 7. 
Fol. 13. all Feoffees, whoſe Lands were liable to a 
Statute z the one ſhall have Contribution againſt 
another. If four or five Cognizors in a Cogni- 
zance, all ſhall have Contribution one againſt ano- 
ther. 40 Ed. 3. Parceners, upon whom a War- 


Briſtol and Hull; and ſhall it not now be required 


it; yet if there be a failing of their Ability, that 


omnes, Ic. when one Man was to maintain the 


the Defence of the Realm, it was aſſigned to Mer- 


Avgliam, from all his Subjects. 


* 


ranty deſcendeth, they ſhall be equally charged. 
If a Man bind himſelf and his Heirs in an Obli- 
gation, having Lands partly by. his Father, and 
artly by his Mother ; and they deſcend to ſeveral 
eirs, both ſhall be equally charged as it is. The 

3 Report, Fol. 13. Herbert's Caſe. 
So I go upon theſe Reaſons, that it is conſonant 
to Reaſon of Law, beſides theſe Precedents, that 
where a Danger is to all, and all receive a Benefit, 
all are to be equally charged. by 
My Lords, to illuſtrate it by further Reaſons, 
that though the Inland Counties, and Maritime 
Counties be charged, I find that the Ports, by the 
Charter of Ed. 1. were to find 52 Ships. I find 
that when the Neceſſity of the Service did require 
it; then all their Ships were ſeized in the King's 
Service. I find likewiſe, that when there had 
been a Diſability in the Ports to perform the Ser- 
vice, as now they are not; for then the main Part 
of the Trade was in the Port Towns, but now it 
is gone from thence, and gone to London; and a 
few Ports have the Trade, but London, Newcaftle, 


of the Inland Counties, ſince there is a Diſability 
in the Ports, Rot. Franc. 21 Ed. 1. M. 23, I find there, 
that Plymonth, and ſome of the Port 'Towns, did 
bear more than London; for Plymouth found 4 Ships, 
Dartmouth 6, Briftol 4, Newcaſtle 3, Norwich and 
Tarmouth 4, London 2, Fartle- Poole 2, Sandwich 2, 
Dover 2, Rye 2, Shoreham and Arundel 2, and other 
Places found but one. It appeareth, Rot. Alm. 
13 Ed. 3. AM. 3. Dors. that Jarmouth furniſhed, at 
their own Coſts, 4 Ships, Kingſton 2, Boſton 2, 
Lym 2, Harwich 2, and Ipſwich 24. 
My Lords, are theſe Forts able to furniſh the 

King with ſo many Ships in theſe Days to do their 
Service ? The Wealth of one Portſman in thoſe 
Days, was worth the Wealth of a whole Town 
—_— | 71 70 

Admit the Maritime Towns were bound unto 


they cannot do it, ſhall it not elſewhere be re- 
quired, that is agreeable to the Rule of the Law, 
before any Commiſſions of Sewers, where particu- 
lar Men are bound to defend the Sea-Banks ? Yet 
before any Statute, in caſe the Man was not able, 
the Service was required from the County; for b7 
it they might have either Gain or Loſs. This ap- 
peareth by the Rules of the Common Law, before 
any Statute ; Regiſter, Fol. 123. Quod diſtringat 


Banks againſt the Sea ; if not able to do it, the 
reſt that had Benefit by it, were to be diſtrained 
to do it. 5 Report, Fol. 99. 10 Report, Fol. 140, 
141. the Caſe of the Iſle of Ely agreeable, that all 
that have Salvationem & Damnificationem ſhall con- 
tribute. | | | 1 

To this purpoſe are thoſe two Records mention'd 
by Mr. Solicitor, Rot, Parl. J Hen. 4. AM. 18. that 
where there was a Subſidy granted to the King for 


chants, yet with a Salvo, unleſs Royal Power 
came. Rot. Franc. 6. Ric. 2. M. 8. certain Mer- 
chants had the Cuſtody of the Sea, except Regalem 
poteſtatem. | 28 
So the Concluſion is, if an extraordinary De- 
fence, there may be no Cauſe to go into the Inland 
Counties; but if a Royal Power, or extraordinary 
Danger, though not imminent, the King may re- 
quire, and extraordinary Contribution, per totam 


* 
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But this bath been objected againſt it, and ſome 
Records vouched; that is, ſay they, we will ſhew 
you many Precedents, wherein Mavale ſubſidium 
ath been required from Inland Counties, and 
they have been diſcharged thereof, as Fat. 2 Kic. 2. 
Pars. 2. M. 42. Dors. The Town of Beverly peti- 


. tioned, becauſe they were to contribute, being an 


Inland Town, towards the finding of a Ship with 
the Town of Hull, and were diſcharged thereof. 
This is Truth, but not the whole Truth ; for 
the Town of Beverly was diſcharged by Reaſon of 
a Charter of Exemption granted unto them, In 
honorem St. Johannis de Beverly, the King's Confeſ- 
ſor upon that Charter, they were diſcharged. 
They have objected likewiſe, the Town of Bod. 
2nyn, an Inland Town in Cornwall, were diſcharged 
a Cuſtod*. Maris: For this Clauſ. 13 Ed. 3. Pars. 2. 
M. 14. was vouched for it, that the Town was 
diſcharged of this Contribution. : 
For Anſwer unto that, it will appear, that oneTruſ- 
ſell was Admiral then of the Fleet, and was by his 
Commiſſion to be furniſhed from the Ports at their 


on Charge for three Months. My Lords, this ap- 
pears, Rot. Clauſ. 13 Ed. 3. Fars. 1. M. 35. and ſo that 
- Town, an Inland Town, was to be diſchargea. My 


Lords, likewiſe there were other Diſcharges; upon 
this Reaſon Norwich was diſcharged from finding of 
Men for Maning of Ships, becauſe the Admiral's 


Commiſſion did not warrant it, Rot. Scoc. 10 Ed. 3. 
M. 15. for it only extended to the Ports; but 


yet Norwich was charged to find Ships, Claw. 


13 Ed. 3. Pars. 2. M. 14. So Colechefter wasdil- 
charged for finding of a Ship, but it was becauſe 


they were not within the Words of the Writ, as 
appeareth, Rot. Clauſ. 13 Ed. 3. Pars. 1. M. So 


as to tell your Lordſhips a Story of a great Num- 
ber of Land Tenures, diſcharged De Cuſtod. 
Marit, and not to give your Lordſhips the Rea- 


Ion, it is nothing to the Purpoſe. 


So, my Lords, having verified theſe five Points 
by the Precedents, and juſtified them by theſe 
Reaſons, and anſwered theſe Objections, I ſhall 
now come unto the ſixth Matter upon this Record; 
and that is, though no Cauſe be declared in the 


Writ, no Danger manifeſt, nor againſt what Ene- 


mies : That yet the King by his Writs hath com- 
manded Shirping for Defence of Sea and Land ; 
and in the King's Wiſdom the Danger hath been 
reſerved in his Breaſt, and not communicated to 


his People by his Writs: 


Firſt, I find that ancient Precedents have been 


ſo, that it hath been reſerved unto the King him- 


ſelf, and thoſe that he did depute to take care 


thereof; this appeareth, Rot, Clauſc14 Johannis M. 2. 
the King directed his Writs to Herbert, with a 


andamus, to make ready all Ships for out Service, 
0 we ſhall — not a Word of the Cauſe 
declared, or an Enemy proclaimed. The ſame 
Roll, AM. 6. the King by Writ, d irected to ſeveral 
Parts, cauſeth all Ships that could carry fix Horſes 
or more to be ſent unto Portſmouth ; and the like 


Writs were directed unto other Ports, Rot. Pat. 15. 


Johannis, M. 4. The King appoints a Gaurdian 
upon the Sea Coaſts, and commandeth all Men 
that they ſhould be intendentes; and other Writs 
in the ſame Roll, directed into many Counties 


with a Mandamus, Clauſ. 17 Johannis, A. 7. Dors. 


Writs for taking of Ships, and bringing them in- 


to the Thames Mouth, without ſhewing any Cauſe: 
All this was done in the Time of King - ohn. In 


the Time of Hen. 3. Rot. Pat. 13 3. M. 5. 


a Writ, commanding the Sheriff of Kent and Suſ- 
ſex to arreſt all Ships in thoſe Counties to be at 
Portſmouth, to be ready to go into that Service we 
thall command. And it appeareth in the ſame 
Roll, that theſe Ships were able to carry bur ſix 
Horſes : So Rot. Clauſ. 14 Ed. 8. A. 13. To 
our Baylitt of Portſmonth, and Keeper of our Navy, 
to make ready one good Ship, and to be ready 
to go in our Service, whether and when we ſhall 
command it. Kot. Clauſ. 23 Ed. 1. A. 5. Dors. 
The King declares that he will have the Sea Coaſts 
in Eſſex guarded againſt the Enemy; and there 
commandeth them to be obedient unto ſach an 
one, who had the Cuſtody, Rot. Pat. 23 Ed. 1. M. 2. 
The King writeth unto all the Archbiſhops, Bi- 
ſhops, Sheriffs, Knights, and others, to be alliſting 


unto William de S. who had the Cuſtody of the 


Sea. So as by all theſe, it appeareth the King 


did give no Account to his Subjects, either of 


the Service, or the Time when. Rot. Scoc. 10 Ed. i. 
M. 13. The King commanded all Ships to be 
arreſted, and Men and Mariners to be ſent unto 


the Admiral of the Fleet, ad proficiſcend. The ſame 


Roll, M. 5. Dors. a Matter fit for the Council, 
and not for the People to know. Same Rol}, 
A. 20. that they ſhould do prout nobis, Oc. 
the King oweth no Account unto his Subjects of 
theſe Things, 24 Ed. 1. M. 19. The King having 
commanded E. S. to take up 100 Ships fit for his 


Service, commandeth the Sheriff of Northumber- 


land and others to be aſſiſting. Same Roll, M. 17. 


A Command to the ſame Effect; that all Ships 


ſhould be taken between Lym and Barwick. It 
was fo likewiſe in the Time of Ed. 2. Pat. 9 Ed. 2. 


Pars. 2. AL. 26. Ships taken up at the Charges of 


the Inhabitants, ro defend the Sea againſt Male- 
factors and Pirates. Rot. Clauſ. 12 Ed. 2. A. 11. 
Dort. Writs directed to the Mayor and Bailiff of 
Sandwich, to make ready all Ships within their 
Port of 40 Tons. Ita, &c. that they be ready 
within three Days Warning to go, as we ſhall 


more fully declare; but the Service that was to 


be done, not mentioned, ſo it appeared by other 
Writs to other Towns in the ſame Roll, 17 Ed. 2. 
A. 11. Dors. Fat. 14 Hen. 6. M. 14. Rex quia 


quibuſd'. Arduis Cauſis, &c. doth aſſign Jobn Hoxam 


to take up all Barges of 10 Men and upwards. 
So in all theſe Times of King John, Hen. the 3d. 
Ed. 1. Ed. 2. Ed. 3. and Hen. 6. Writs have gone 
out generally; that the Service hath been con- 
Cealed; and for Inſtruction, they were referred to 
the Council. | | 
It ſtandeth with Reaſon, for Reſolutions of 
War are not to be communicated ; his Majeſty 


bath a ſeparated Council of War from the Body 


of his Privy-Council. 


Now, my Lords, for the Obje&ion that hath 


been made againſt the firſt Writ of 4 Aug. 11 Car. 
that is, That the King hath not declared ſufficient 
Cauſe for the iſſuing of this Writ. The King 
hath not communicated to J. S. and F. N. what 


the Imployment muſt be; he muſt ſatisfie the 


Council at the Bar, which he ought not to com- 
municate to his Privy-Council, but is reſerved 
for his Council of War. Da 

This 18 a Writ to command Obedience from his 
Subjects, and upon ſuch Reaſons as may ſatisfie 
any reaſonable Man; and if fewer Reaſons, it 


had been the better agreeable to all former Writs. 


For the next Matter, out of the Precedents, 


* 


which is, that during the Times of the Sitting of 
| | ne! , 
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Parliaments, that theſe Writs have iſſued out by 
Command from the King, I have made it good 
upon my former Head. | 
The laſt Thing I obſerve upon the Precedents 
was this; that there was no Clauſe, no Particular 


in the W'rit of 4 Aug. 11 Car. but was warranted 


by many Precedents : And that in this Thing the 
King doth but F uhere per legem., „ 
Firſt, For the Direction: It is as in this Writ, 
ſometimes upon one, or Probis hominibus of ſuch 
a County, ſometimes the Direction is to Commiſ- 
ſioners; ſometimes one way, and ſometimes ano- 
ther; and of this of the Precedents themſelves, 
when your Lordſhips come to ſee. them, 1 ſhall 
ſpeak. They would have the King deſcend fo low, 
as to give them a Reaſon why he doth ir; ſome 
Reaſons are expreſſed in the Writ 3 as quia pericu- 
lum imminens, quia pro defenſione Regni, tuttzone Maris, 
ſecuritate ſubditorum, Salva con ductione Navium, &c. 
My Lords, all theſe are expreſſed in the Record, 
9 Ed. 3. M. 12. Scot. 10 Ed. 3. M. 20. Rot. Alm. 
12 Ed. 3. M. 1. Rot. Alm'. 13 Ed. 3. M. 13. I 
find in theſe Writs the ſame Matter, Power of 
Aſſeſlmenr, ſometimes Levies by Diſtreſs and Im- 
priſonment ; nay, Seiſute of Lands and Tene- 
ments, Goods and Chattels, that are expreſſed in 


former Writs; and that it was at the Charges of 


the Counties, both Inland and Maritime ; this 
appeareth, Kot. Scoc. 8 Ed. 2. M. 9. De Navigio 


providend. Pat. 9 Ed. 2. J. 26. Pars. 2. De Na- 


vigio providendo pro Cuſtod'. Maris. Many more of 
theſe, Scot. 10 Ed. 3. that the Wages of the Men 
thar went in the Ships, and guarded the Coaſts, 


were at the Charge of the County: This appeareth 


To Ed. 3. A. 2. Dorſ. 60. Men appointed and 


ſent to Portſmouth, and they refuſe to go without 


Wages; but a Command came from the King, 
and commandeth the Counties to pay them Wages, 


10 Ed. 3. I. 21. Dors. And his Predeceſſors not 


to bear any Charge whatſoever, though pro de- 


fenſione, Rot. Alm'. 12 Ed. 3. Pars. 1. M. 2. Thoſe 


of Lynn, who refuſed to contribute towards the 


Charge they were aſſeſſed by the Commitlioners, 
Juxta quantitatem, were compelled to contribute ; 


ſo Rot. Clauſ. 12 Ed. 3. M. 8. the like pro Cuftod.. 

Maritim. I might be infinite in theſe Particulars, 

but I will not trouble your Lordſhipßs. 
Here they have made ſoine Objections; though 


to anſwer the main Objection, I am not yet come. 
They fay, this Power of Aſſeſſing the People for 


Sums uncertain, ought to be no more than Eſcu- 
age uncertain, and muſt be aſſeſſed in Parliament. 


And this Aſſeſſment for Defence, ought not to be 
by Commiſſion, or the King's Writ. Firſt, for the 


Authority, which is Litleton, he ſaith, Fol. 20. Que 


comuniter dit que Eſcuage ſirea aſſeſſe pur Parliam'. 


I do not find by the Regiſter where theſe Writs 
are; neither do I find them grounded upon any 
Act of Parliament. Some that are grounded 


upon Ads of Parliament, do recite them. Ent 


what if it be by Act of Parliament? A Service 
that is to be done by the Tenent to his Lord; 
what if this be ſo, that it muſt be aſſeſſed in Par- 
liament? Your Lordſhips know that the Tenents 
muſt do according to the Original Duties of 
them. And it this be, that the Lord ſhall not 
aſſeſs them but in Parliament, is that an Argu- 
ment from a Tenent to a Lord in this Caſe ? 

This is a Service commanded not by Tenure, 


but by a King from his Subjects; this is ſuitable 


to the Reaſon of Law in other Caſes : For thoſe 


ſomething. 


Payment of Money; and that thoſe that do not 


ancient Aids, which the Law doth require for 
the making of his eldeſt Son a Knight, or pur file 
marier; are not thoſe certain at the Common 
Law? Muſt there be an Act of Parliament to 
to aſſeſs thoſe Aids? The Books are otherwiſe. 
But the King at the Common Law might re- 
quire an Aid uncertain, and might aſſeſs it as he 
pleaſe. Glanvile Lib. 9. Cap. 8. Brit. Fol. 57. 
Cap. 27. Bract. Lib. 4. Cap. 16. So as at the 
Common Law they were uncertain. 11 Report, 
Fol. 68. D. It is ſaid there, the Statute of Veſt- 
miſter, 1 Cap. 15. which puts reaſonable Aid in- 
certain, doth not bind the King, a fortiori we 
muſt not bind him to a Certainty for the De- 
fence of the Realm. No Man can tell what the 
Preparation muſt be, or the Charge thereof. If 
they can ſhew an AQ of Parliament, that limits 
the King for the Defence of the Realm, they ſay 
But they ſay the Sheriff is no proper Officer, 
not ſworn to execute this Writ. _ na 
This is as wide as the other : For, my Lords, 
the Sheriff is ſworn to execute all Writs that ſhall 
be delivered to him for the King's Service. And 
ſurely this Writ, if it come unto him, he muſt at 
r RE ings 
Firſt, The Direction of thoſe Writs have been 
many times as well to the Sheriffs as the Com- 
mithoners, Rot. Scoc. Ed. 3. M. 13. Clauſi 
15 Ed. 3. A. 17. The King commandeth the 
Sheriff of many Counties to furniſh Men with 
Arms, Victuals, and other neceſſary Proviſions, 
both for Sea and Land. 23 Ed. 3. M. 5. Dors. 
24 Ed. 1. Rot. 7. 9. Ext. Remem'. Regis 11. 
The Lands of the Sheriffs, and other Officers, 
were extended becauſe of their Negligence in 
their doing of their Duties concerning thoſe Writs, 
25 Ed. 1. Ext. Remem. Regis. A Commil-, 
ſion went out to enquire of the Execution of the 
Officers in the Duty of their Places. ; 
Beſides theſe Writs at the Common Law, this 
is ſeconded by the Authority of the Common 
Law, Regiſter 122, or 127. The Writs that go 
out unto the Sheriff (for they go out unto the 
Sheriff as Commiſſioners) it is left unto the 
Diſcretion of the Sheriff or Commiſſioners, as 
occaſion ſhall require, Regifter 191. Bre. de parti- 
tione, before any Statute was made concerning 
the ſame. That Writ went out .generally unto 
the Sheriff; ſo that in all Times and Ages it hath 
ever been in theſe Caſes, where no Certainty left, 
to the Diſcretion of the Sheriff and Commiſ- 
ſioners. | SES 5 
My Lords, for the Manner of the Levying per 
Diſtrictiones, and by Impriſonment of thoſe that 
do refuſe. Is this new? It hath been fo in all 
the Precedents that have been vouched, both b 
Diſtreſs and Impriſonment. For the Diftreſs : if 
the King makes a Corporation, and gives them 
Power to ordain for the Common Good of the 
Corporation ; and if they make an Order for ths 


pay the ſame, ſhall be diſtrained. And is not 
this adjudged a good Ordainance, 5 Report, Fol. 64. 
Clark's Caſe, Trin. 7 Hen. 7. Kot. 3. There is 
a Benevolence granted to Ed. 4. for his Voyage 
into France, one T. R did deny Payment, and he 

was diſtrained for his Proportion. | 
They except to the Penalty of the Writ. 
The Penalties of former Writs have gone higher 
Inter Commun. in the Exchecquer, there was a Manda- 
| | mus 


dun to aſſeſs thoſe that were employed in the Pro- 
viſion for Shipping, and the Mandamus was ficut nos 
£7 honorem neftrum & ſalvationem Regui diligitis. 
In that Roll that is ſo often remembred, Rot. Scoc. 
10 Ed. 3. A. 11. Dors. quod, Ic. their Lands, Goods, 
and Chattels to remain ſeiſed in our Hands. Aud 
M. 2. under Pain of Forfeiture of Life, 11 Ed. 3. 
A. 2. to caſt thoſe in Priſon that did refuſe, Rot. 
Clauſ. 12 Ed. 3. A. 18. Dors. Writs directed unto 
Henry Huſſey, and others, to puniſh thoſe that re- 
fuſed to contribute; and to impriſon them, and to 
ſeiſe their Lands and Goods into the King's Hands, 
Clauſ. 13 Ed. 3. pars. 1. M. 36. Dors. to ſeiſe into 
their Hands the Lands and Tenements of the Re- 
fuſers, Rot. Franc, 21 Ed. 3. pars. 1 M. 11. the 
King commands Ships, under Pain to loſe Life, and 
all their Eſtate, Rot. Franc. 10 Ric. 2. M. 23. to 
 Impriſon thoſe that are contrary, under Forfeiture 
of all they had. So as your Lordſhips fee Mr. 
Holborne was very far miſtaken. 125 
My Lords, in the next Place, they have laid 
Hold on the Diſtance of Time: They ſay, there 
was ſeven Months between the Teſte of the Writ, 
and the Time of the Rendezvous; that the King 
in that Time might have called a Parliament, and 
there might have an Aid been granted, and the 
Service performed in a Parliamentary Way. 
But they may remember the 40 Days between 
the Tefte and the Return of the Writ for ſum- 
moning a Parliament, then the Time ſpent in 
1 of a Speaker; the Solemnity uſed 
efore they begin their Grand Committee; their 
Reading of a Bill thrice, the Debate about Paſ- 
ſing of it in both Houſes before it be granted; 
. and after all this be done, and the Parliament 
ended, a Time for the levying of the Money muſt 


be had, and when it is levyed, Time for the Re- 
turn of it; and when it is returned, Time for the 


" expending of the Money. And the Preparation 
will go ſlowly on *till the Money be returned, 
48 Hen. 3. M. 4. Dors. There was a Command 

5 fr guarding of the Sea-Coaſts, Clauſ. 23. Ed. 1. 
NM. F. Dors. The Port of Tarmouth commanded 


to find Ships for a certain Time, Rot. Scoc. 11, 12, 


13 Ed. 2. They are put down in that Roll, . 8. 
that there was a Command for a Navale Subſidium 
for three or four Months. = 
So as, my Lords, for the Time of Preparation, 
and for the Time of the Continuance it hath ever 
been referred to the Wiſdom of the King. M 
Lords, for the Spaniſh Invaſion, that hath been ſo 
late in our Memory, I find by the Books that are 
kept by the Council-Chamber, that the Preparations 
were in O&ob. 87. againſt the coming of the Spa- 
i Fleet in 88, which did not ſet forth till Fane. 
I find no Parliament called that Year. And by 
Letters and Orders from the Council-Board, thoſe 
Ships, and Defence that was made, was ad ſumptum 
of the Subject. 8 
So, my Lords, by this that hath been ſaid, it 
doth appear unto your Lordſhips, that there is not 
any Clauſe in this Writ, either for che Direction, 
Motives, Mandates or Penalties, but are warranted 
by former Precedents in a * Degree. 
My Lords, theſe are the Precedents that I have 
collected and reduced, unto theſe ſeveral Heads. I 


wall now remember unto your Lordſhips divers 


others. And in the firſt Place obſerve, that Veil. 
liam I. came not to abrogate any former Law, but 
was ſworn to obſerve Antiquas leges Ang licanas, that 
appeareth in Lambert, Fol, 125, prout, So every 


/ 
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Man by this Law, that was but a Confirmation of 
former Laws, muſt provide pro viribus & facul- 
tatibus. Ki 

I find by the Grant that Villiam I. made to his 
Abbey of B. of his own Foundation, a Charter to 
be free from Danegelt & omnibus auxiliis. If they 
had not been freed they had been ſubjedt, I find 
Pat. 7. Johannis M. 3. the King authoriſed Valter 
Scot and others, quad omnes Naves, c. which 


they ſhould find, to arreſt, and command all to aſ- 


ſiſt, as they love us and our Peace in our Realm, 
14 Johannis, M. 6. as your Lordſhips have heard, 
all the Ships were arreſted, that could carry ſix 
Horſes, and to be at Portſmouth, M. 2. all the 
Ships in the Port were to go in his Service, with- 
out expreſſing for what, and unlade, Clanſ. 12 Jo- 
bannis, M. 7. dors. commanded all Ships to be 
brought into the Thames Mouth, fo here was not a 
laying down, but a Continuance of ir. So in 
Hen. 34's Time, Clauſ 14 Hen. 3. M. 12. Dors. All 
Ships taken that could carry ſixteen Horſes, Clauſ. 


15 Hen. 3. M. 17. Dors. Command for the furniſh- 


ing of Arms, Men with Victuals, and other Provi- 
ſions, for forty Days. And here was the like 
Command to Sheriffs in ſeveral Counties, Clauſ. 


26 Hen, 3. the King commandeth the Men of Tar- 
mouth, to have their Ships ready with Men and 
Arms; the ſameRoll to find ten Ships to go to 


Picardy, Pat. 48 Hen. 3. M. 3. Dors. Writs to the 
ſeveral Port-Towns, that no Ships ſhould go be- 
ond Sea, but all to ſtay at Home, M. 5. Dors. 
hoſe that returned from guarding the Sea-Coaſts 


without Leave, were puniſhed, Seiſure of Goods, 
and Chattels, A. 4. Same Roll, Dors. Proviſion to 


be made till further Orders be had, ſo it was not con- 
fined to Time, but Occaſion, as Need ſhould re- 
nire. And there be divers others in the Time of 


en. 3. upon other Occaſions, which I have re- 
membred. In the Time of Ed. 1. 21 Ed. 1. M. 23. 


It appeareth there, that all the Port-Towns were 
appointed by the King and his Council, how many 
Ships every one of them ſhould ſet forth, Rot. 


Vas. 22 Ed. 1. M. 11. Dors. The King of England 


in that Writ ſtileth himſelf Dominus Regni Scotiæ, 
Oc. And ſends his Writ to the King of Scotland, 


to let him know, the King of France had taken Part 


of Gaſcoigne, an Inheritance of the Crown of Eu- 
gland, that he ſhould in fide & homagio, be at Lon- 


don with Horſe and Arms, c. This Writ is very 


obſervable, the King of England is Superior Dominus 
Scotia. A Part of Gaſcoigne was then loſt. The 


King of Scotland was required by this Writ, as 


well as requeſted, to give him Aid for the Reco- 


very of thoſe Grounds taken from him in Gaſ- 
coigne, My Lords, this Power is not confined only 
to England, but it reacheth, as GREAT LORD, into 
Scotland. Alſo into Ireland, Vaſe. 22 Ed. 1. M. 5. 
Dors. The King by his Writ commandeth divers 
Earls, and others, in England and Ireland to do 
the like, to ſend Men to London with Horſe and 


Arms. The fame Roll, M. 13: Dors. All that claim 
to be of the Liberty of the. Port ſo commanded, 
Pat. 23. Ed. 1. A. 1, 5, 7. All Ships of 40 Tons 


were to be furniſhed and provided for the King's 


Service, Clauſ. 23. Ed. 1. M. 5: Every Man is com- 
pelled to contribute the ſame Poll, M. 4. thoſe that 


did not inhabit in Maritime Towns, yet if they 


had Lands there, they muſt contribute, reſident, 
or not reſident, within, or without the Liberty, all 
muſt contribute; | | 
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My Lords, in that Writ, which is Clauſ. 23 Ed. 1. 
M. 5. Dors, I will obſerve theſe Things: Firſt, A 
Command to all Biſhops, Abbors, Lords Spiritual 
and Temporal, Quod fort intendentes & reſpondentes ad 
cuſtodiam Maris. Secondly, In contingent Cauſes 
Cauſa, &c. Thirdly, The Writ ſaith, quod omnes ad 
arma, c. ſecundum Statum, Ic. ad transfretandum 
nobis, and Poſſeſſion of Goods, and Lands to be 
taken for the Cuſtody of the Sea, as in former 
Times they were accuſtomed; ſo it is to be done in 
this manner as in Times paſt. In the 4th Place, the 
Writ was directed to ſeveral Sheriffs, per Corpora 
bona & terras, to diſtrain. | . 

Next, 24 Ed. 1. M. 15. the King commanded the 
Archbithops, Biſhops, Barons, and all the Comonal- 


ty, to defend the Maritime Parts. Clauſ. 24 Ed. I. 
Al. 19. pro cuſtodia Marit. There was another of 


Symon de Spencer, which I remembred before. 
24 Ed. 1. Rot. 76. Another of the like Ext'. Re- 
mem. Regis. Clauſ. 25 Ed. 1. M. 26. Dors. the King 
moderateth the Expences of the Country when the 
Danger ceaſeth. Clauſe 25 Ed. 1. MH. 12. The Kin 

commanded the Sheriffs of ſeveral Counties, an 

others, to bring all the Ships to be ready when 
foul, when we command, M. 26. The like Com- 
mand, De cuſfodia Marit. Pat. 31 Ed. 1. Ml. 20. 


Power given to Thomas de B. to raiſe Forces in Cum 


Ber laud, to reſiſt the Scots; and thoſe that did refuſe, 
to ſeize their Goods. In the Time of Ed. 2. Clauſ. 
2 Ed. 2. A. 21. the King commandeth diverſe Towns 
to ſet out Ships againſt the Scots; and after, by ſpe- 
cial Writs, ſome of thoſe were diſcharged, Rot Pat. 
9 Ed. 2. Fars. 2. M 6. Pat, 16 Ed. 2. M. 11. A 
Writ directed to Sir Thomas Weſton and others, to 
array all between 16 and 60, or to take their Lands 
and Goods, if they did refuſe ; Pars. 1. M. 7. of 
the ſame Roll, Clauſ. 20 Ed. 2. A. --- the King doth 
there declare that thoſe that ſtay at Home ought to 
contribute to ſet forth Ships, and for the Wages of 
the Men employed, Clauf. 20 Ed. 2. M. 6. Writs 
directed unto the Scholars at Oxford, they were not 
exempted, but commanded to keep Sonthgate ſafely, 
Rot. vaſe. 18 Ed. 2. H. 18. The King writeth to 
the Archbiſhop and others, commanding them to 
have Horſes and Men in a Readineſs, as often as 
Need ſhall require. For the Time of Ed. 3. Clauſ. 
2 Ed. 3. M. 13. and A. 22. Dors. to Southampton, 
and to ſeveral other Towns, for their Shipping, a- 
bove 40 Tons. Pat. 3 Ed. 3. Pars. 2. M. 6. The 
King commandeth the Sheriff of Cornwall to di- 
ſtrain Knights and others, that abide not upon their 
Lands in Maritime Parts, and to impriſon. Thoſe 
Years of 10, 11, 12 and 13 of Ed. 3. have been re- 
membred, 21 Ed. 3. the King, concerning the De- 
{ence of the Sea and Sea Coaſts, gave ſpecial Rules 
to be obſerved, both for the Number of the Ships, 
and the Men, and the Quality of their Perſons, and 
for the Proportion of their Wages ; as appeareth, 
Pat. 21 Ed. 3. Pars, 1. M. 26, 17. where there was 
ſpecial Order taken for the guarding of the Sea and 
Sea Coaſts at the Charge of ite Inhabitants, Rot. 
Franc. 21 Ed. 3. Pars.1. M.11, Command to the She- 
rift of London to arreſt all Ships in London to be 
ſent to Calais to reſiſt the Enemies againſt us then 
about to come, Rot. Franc. 25 of Ed. 3. M. 9. The 
King reciteth, that France made a Preparation to in- 
vade the Realm, and gave a Power to ſome to raiſe 
Forces; and commandeth the Sheriffs to raiſe Poſſe 
_ Comitatus, to aſſiſt the Commiſſioners, Pat. 26 Ed. 3. 
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Pars. 1. M. 7. The King, by his Writs to ſeveral 
Counties, commanded all Men between 16 and 100 
to be in Readineſs, to reſiſt the Scots, Rot. Franc. 
25 Ed. 1. M.31. commanding all Officers and Mi- 
niſters to afliſt Andrew De Gulpho, in the raiſing of 
Forces for Shipping. So as in that Roll likewiſe, 
your Lordſhips ſee that the Inland Counties were 
commanded tor Shipping, Rot. Franc. 28 Ed. 3. M. 6. 
the King appointed Ro. Co. and Ro. 4. to arreſt all 
Ships of 20 Tons and upwards, between ſuch a di- 
ſtance, and to bring them to Southampton, Rot. Scoc. 
29 Ed. 3. M. 13. Several Writs were directed to the 
Biſhops of Durbam and Carliſle, and others, for the 
Array ing of Men, Rot. Franc. 40 Ed. 3. M. 37. The 
King ſent forth diverſe Writs, commanding quod, 
Sc. with all their Forces, they ſhould affiſt to the 
ſafe keeping of the Sea Coaſts, to reſiſt the Malice 
of the Enemies, Rot. Franc. 50 Ed. 3. M. 47. Dors. 
Command to make Proclamation, that all that have 
Land upon the Sea Coaſts ſhould repair thither with 
their Families: So in all Ages, and at all Times, 
Writs have iſſued both for the Defence of the Sea 
and Land by the King's Command. In the Time 
of Ric. 2. Rot. Parl. 6 Ric. 2. M. 42. that was ob- 
jected as a Record againſt the King, but maketh 
clear for him : Que dit que le Roy perſons aſſembles en 
Parliament, eft deſire de vivere del reveneus del Corone 
car Eſcheats Marriages & Forfittures ſont pur le Defence 
naſtra Royalms. The King anſwers, Le Roy, volet de 
fairs in ceo Caſe come per de adviſe del Sen. &c. 

Your Lordihips ſee they deſire of the King, that 
he would live of his Revenues, that the Profits of 
Eſcheats, Wards, &c. might be kept for the De- 
fence of the Realm. The King giveth them this An- 
ſwer, That he will do in this Caſe by the Advice of 
his Lords, as ſhall be moſt for his Honour and Pro- 
fit: So no Reaſon to make any Enforcement out of 
this Record; that the Profits of Eſcheats, Wards, &. 
ſhould go for the Defence, becauſe the King maketh 
no abſofute Denial unto it, ſaying, that he will 
do as he ſhall be adviſed by his Lords, Rot. Franc. 
7 Ric, 2. M. 18. That the Lords beyond the Seas be 
arrayed and armed according to their State and Fa- 


.culties, Pat. 8 Ric. 2. Pars. 2. M. 15. A Command, 


that all berween 16 and 60 be in a Readineſs, Rot. 
Franc. 10 Ric. 2. M. 23. Arrays through all Egland. 
And ſo in the Time of Hen, 4. Rot. Furl. 5 Hen. 4. 
M. 24. for the Arraying of all Men throughout Exg- 


land, and thoſe that were impotent, and could not 


£0 to contribute unto it, 3 Hen. 5. M. 36, Dors, Pat. 
13 Hen. 6. M. 10. General Commiſſions for the Ar- 
reſting of Ships, without declaring the Cauſe, Pat. 
14 Hen. 6. aſſigned Fob. de N. to arreſt all Ships in 
the Port of Southampton, to do Service as the King 
ſhall command, there was no Cauſe declared, Pat. 
28 Hen. 6. M. 2, 13. Commiſſions to array, and 
thoſe arrayed to keep in Array, with diligent 
Watches into ſeveral Counties, 1 Hen. 7. Pars. 1. 
The King Writeth to Sir Fitz Hugh, to array Archers 
and Horſemen. Fa 

So that it appeareth by thoſe Precedents, in all 


Ages, that thoſe Defences which have been made by 


Sea and Land, are not confined to Port Towns, and 
Maritime Places, but per totam Angliam. p 
In the next Place I ſhall give a particular Anſwer 
to ſome Objections that have been made, as have 
not fallen in my Way: And to the Acts of Parha- 
ment, Reaſons, Records and Book-Caſes, urged by 
the other Side. Pn re yore ooo 


4 
-- 
* 


W That of Jenn Hauses Bh 19; 


—_ —_ . 


1 


We BE RP» » i * * . * * 


before all the Judges in the Exche 


The Third Day's Argument of Sir John Banks, His Majeſty's Attorney General, 
quer-Chamber ; on the behalf of His 


Majeſty in the great Caſe of Ship-Money. 


May it pleaſe your Lordſhips, | . 
H E Matter that I did propoſe to inſiſt 4 
on this Day, was the Anſwering of 
ObjeCtions. I ſhall uſe no Preamble, no Repe- 
tition to introduce what I have to fay ; but in 
the anſwering the Object ions, I ſhall firſt give 
anſwer to the ſeveral Acts of Parliament inſiſted 
upon, then unto the ſeveral Records and Rea- 


ſons that have been urged on the other fide. And 


in the laſt place, I ſhall anſwer the Exceptions 


that have been taken unto the Writ, 4 Aug. 11. 


Car. Mittimus, and Form of Proceedings. 
The firſt Act they have infifted upon, is that 

of Villiam the firſt, call it what you will, an 

Act or a Charter. The Words of it are verbatim 


in Math. Paris. Volumus & Concedimus quad omnes 


liberi bomines ſint quieti ab omni tallagio c. 


It doth no way trench upon the Royal Power; 


for as in the beginning of my Argument, I open d 
unto your Lordſhips, that this Power was in- 
herent in the Kings of England before the Con- 
queſt ; here is only a Conceſſion that they ſhall be 
| free, ab omni injuſla exactione. Now this is no un- 
_ juſt Exaction, for it is of common right. And 
ten the other part of that Law doth __ it 5 
for it doth fay, Quod ſumus Fratres Conjurati, 


c. ſo for the defence of the Realm. By the 


fame Law they would urge to take away the 
power, by the ſame Law it is reſerved. __. 
be next thing they inſiſted upon, was the 
Charter 17 Joban. or on Mayna Charta as jor me 
it; which indeed is mentioned in Math. Paris, 
and may be under the great Seal. The words of 


that are, Nullum Scatagium vel auxilium mfi per 


commune concilinm, miſt ad - flium militem 
Faciend & maritand fl, GCC. 

T. is Charter as it N 
ſelves, was granted at Rumney Meads, where 


the Banners were diſplaid, when there was 


War or Rebellion between the Barons, Com- 
monality, and the King. It was not aſſented un- 
to, the King ſitting in Parliament: For Parlia- 
ments are not called with Arms, and in the 
Field. It was in truth, an inforced Act from a 
diſtreſſed King. Shall this bind the Crown ? J 
ſhall remember the Act of Parliament made, 15 
Edw. 3. and there only were things that were in 


Parliament enacted derogatory to the Crown, as 


this is; that no Peer ſhould be queſtioned but in 
Parliament; that no great Officer be removed but 


in Parliament; that no Clergy- man ſhall come 


before Temporal Judges. Theſe were Things 
that were much derogatory to the Perogative 
of che King, 15. Edw. 3. That King the ſame 
Fear when he was better adviſed, did make a 


15 — AQ of Parliament ſtill in force. 
It a 


ppeareth by the Parliament Rolls and Printed 


Books, where the King declareth it was drawn 


from him with an Unwilling Mind, and was 


prejudicial to the Prerogative of his Crown + 
and therefore by that Charter it was repeal- 


9 « Is 


a” 


acknowledged by them- 


But my Lords, if that Charter 17 Johannis 
ſhould be in force, why hath there been no Con- 
firmation of it in ſo many Parliaments ſince ? 


The Statute of Mayna Charta, 9. Hen, 3. hath 


been confirmed one and thirty Times; why no 
Confirmation of the Charter, 17 Jobaunis ? And 
why have we not heard of it ſince that Time ? 
The Reaſon for it is, that it trencheth too much 
upon the Prerogative of the King and Crown. 
But take the Words as they are, What be 
they ? Nullum Scutagium vel auxilium nifi per Com- 
anne Concilium, Reg. naſtri. If this were an AQ, 


doth it extend to take any thing away that 


belongs of common Right unto the Crown ? and 


that hath been the Expoſition of my Lords the 


Judges, of Acts of Parliament; that Aids due 
of common Right, are not taken away by gene- 
ral Words, Commune, c. And therefore theſe 
Aids due of common Right as this is, are no way 
taken away. 


Beſides for the Statute of Magna Charta, it is © 


made 3 Hen. 3. Cap. 29. Nullus liber homo capi- 


etur, ant 44 grey mſi per legem &c. the gene- 


ral Words of this Act of Parliament do no 


ways impeach the Royal Power, for this Royal 


Power. is Lex terra. 


© Beſides in theſe Precedents, 14. Hen. 3. 15. 
Her. 3. 26. Hen. 3. 48. Hen: 3. and all the ſuo- 


_ ceeding Kings remembred in all of them, that 


theſe Writs went out to provide Shipping, at the 
of the Inhabitants; ſo, ſurely, if they 


had been taken away by Magna Charta, the Writ 


after Magna Charta, would not have uſed it. 

But then there hath been objected, the Statute, 
de tallagio non concedendo. If it be 25. Edw. 1, ag 
it is Printed, or 34 Edw. 1. or as the Petition of 
Right doth recite it temp Edw. primi, be it when 


will, under favour, there is nothing in that 


Act, doth take away this Power: The Words are 
thus, Nallum tallagium vel auxilium ſie voluntate 


Epiſcopor Baron Bairgenſ” c. Mr. Sollicitor 


his Argument upon probable Grounds, did 


, make queſtion whether this was an Act of Par- 


liament yea or no: Fin, in reſpect it was 


W ebe, other Acts of that Time. 


Secondly, becauſe by the Penning of it, it ma 
ſeem rather to be xs. Abſtract. Thirdy, 4 
when the other Acts of thoſe Times were ſent 
over to Edw. 1. to be Sealed and Confirmed; 
no iich Aft was ſent over. 15 


My Lords, I will not lay hold on this, but 
will admit with them that it is recited in 1 Pe- 


tition of Right to be an Act of Parliament: So 


I will admit, yet to wave nothing that hath been 
k Ke aid but, by Way of Admittance 1 give this : 
Charter which is in print for the recalling of this 1 e 


. HY 
Firſt, that it taketh away no Aids that are 
due by the Laws of the Realm; yet the Words 
are general: Nullum tallagium vel auxilium i 
aſſenſu Parliamenti, c. Here is not in this A 


of Parliament ſo much as any Exemption of an 


Aid to Knight the' Kings Son, or to Marry his 


Daughter; yet in this the Law is obſerved, 
a | WS that 
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that theſe Aids are not taken away; and ſo it is 


declared, 25. Edw. 1. Cap. 11. which doth re- 
duce theſe Aids unto certainty ; ſo as your 
general Words of Nullum auxilium will not do 


it, if this be an Aid due by the Laws of the 


Land. 

Then I ſay this is not properly an Aid, buta 
Contribution of King and People, for the De- 
fence of the Realm, it is ad uy hung cum Na- 
vibns noſtris then I ſay this Power is Inter jura 
ſummæ Majeſtatis, one of the higheſt Prerogatives 
of the King, and ſhall never be taken away from 
the King, 17 Hen. 7. Statute Quia Emptores 
terrar doth not extend to the King to take away 

his Tenure. If you will have ſuch a high Pre- 
rogative taken away, you muſt ſhew it in the 
Acts of Parliament. Nay my Lords, I ſay that 
in the Time of Edw. 1. this Royal Power is ex- 
preſsly reſerved by Act of Parliament unto the 
Crown; and therefore in after Times never in- 
tended to be taken away. IS 
Fir, I ſhall inforce it out of the Statute of 
25. Edw. 1. Cap. 5. 6. that doth recite, that 
Aids and Taxes that have been given 
unto us towards our Wars and other 
Buſineſs of our own Grant and 
good Will, howſoever they were made, might 
turn to a Bondage, c. We have granted that 
we {hall not draw theſe Taxes into a Cuſtom, c. 
And do grant that for no Buſineſs henceforth, 

we ſhall take ſuch manner of Aids, but by a com- 
mon Conſent of the Realm, &c. ſaving the an- 

cient Aids due and accuſtomed. I | 
This Aid is not taken to be an Aid, for this 
was never given unto the King of England, but 
taken by Royal Power; the Statute of 25. Ed. 
1. ſpeaketh of ſuch Aids as have been given, and 
excepteth ſuch Aids as have been due and accuſ- 
tomed. And by the Precedents ſhewn, it appear- 
eth theſe have been due and accuſtomed. It hath 
been deſired in fide legiantiæ, and with a Aſau- 
damus 2, Edw. 1. cap. 1. this Statute doth 


Vide les parols 
del Statute. 


confirm the great Charter, and the Charter of 


the Foreſts; but in the End of it in the Parlia- 
ment Roll, that notwithſtanding all theſe things 
before mention'd, both the King and the Coun- 
cil and all they preſent at the making of this 


Ordinance, will intend the Prerogative of his 


Crown to be ſaved unto him. = 

A further Anſwer to the Statute de tallagio non 
concedendo, the practice that hath been ſince the 
time of Edw. 1. in the time of Zdw. 2. Edw. 3. 
Rich. 2. and the practice ſince doth ſhew plain- 
ly, that it was never intended by the Statute to 
take away this Royal power. 


But then there was a Thing materially object - 


ed, if the Records would have warranted what 


had been ſaid, and that was, Rot. Furl. 29. Edw. 


1. and then it was ſaid, That though there be 
a Saving, 25 Edw. 1. and 28 Edw. 1. yet here 


is no Saving in this Act; fo then if not for the 


Act, 29. Edw. I. all was loſt. | WL 

My Lords, to this I ſay, Nul tiel Record, 
And therefore I {hall deſire, that this which they 
call an Act, 29. Edw. 1. I may attend your 
Lordſhips with. By this Record it doth ap- 
pear, that it 1s only a Record of the Perambu- 
lation of the Foreſt, and no repealing of any for- 
mer Law, neither is any thing enacted by that 
Law, derogatory to the Crown, 


| Rich. 2, 


* 


The next Statute objected, is 1. Edv. 3. 
Cap. 5. the Words are theſe: That no Man 
all be charged to Arm himſelf otherwiſe than 


in the time of the King's Progenitors; and 
* that none be compelled to go our of his Shire, 
but where neceſſity requires, and the ſud- 
*,dain coming of ſtrange Enemies within the 
Realm.“ 


So this Statute is relative to what hath been 


formerly done: What hath been found dor e for- 
merly, appeareth by the Records of King Jobn's 
and Ed. the Firſt's Time, that the Subjects were to 


ſet forth Shipping at their on charge; then 


thoſe Writs went out in King John's and Edw. 
the Firſt's Time, as hath been ſhewed. And 


then this Statute alloweth in two Caſes, one 
where Neceſſity requireth, the other upon com- 

ing of Strange Enemies; and this Writ requiretn 
no other, but where there is Neceſſity in the 


King's Judgment. 
The next Statute is the 1. Edw. 3. Cap. 7. 


which was objected, where Men at Arms were 
conveyed into Scotlaud and Gaſcoigne without 


Wages; the King faith it ſhall be done ſo no 


more, 


The Statute mentioneth Scotland and Gaſcoigne 


Foreign Wars, and ſo Foreign to this Buſineſs ; 


for though Scotland was ſubject to the Dominion 
of England, yet it was a divided Kingdom, 8. 
Continual Claim, Com. 376. That a 


Fine ſhall be paid by a Stranger, becauſe he was 
in Scotland at the time of the Fine levied, Pra@. 


436. An Abjuration into Scotland is good, 6. 


Rich. 2. Protection, 46. That Scotland is out 


of the Realm, therefore this Statute that ſpeak- 


eth of Gaſcoigne and 'Scotland, ſpeaketh of Fo- 


reign War not of Defence. 


- The next Statute is the 18, Edw. g. cap. 7. 
Men of Arms, Hobellers and Archers, ſhall be 
at the King's charges; the Statute ſpeaketh like- 
wiſe of going out of England. NO 

But he that is upon the Defence at Sea of the 


Kingdom, it is no going out of England, for 
that ſee 6 Rich. 2. Protect ion. 40. the ſending of 


no going out of England. 
The next Statute is the 25, Edw. 3. cap. 8 


Men and Ships for the Defence of the Coaſts, is 


No Man ſhall be compelled to find Men of 
Arms, Hobellers or - Archers, otherwiſe than 
thoſe that hold fof ſuch Service, without con- 


ſent. e 1 
My Lords, this Statute of 25. Edw. 3. doth 
not take away former Laws. In that Statute, 


4 Hen. 4. theſe three former Statutes of 1 


Edw. 3. 18 Edw. 3. and 25 Edw, 3. are re- 
cited in the Statute, 4 Hen. 4. and Enacted 
they ſhall be firmly holden and kept in all 
Points; ſo if theſe Statutes muſt be kept firm- 
ly in all Points, then the Statute of 25. Edv. 
3. doth not repeal any of theſe. Now that of 


the 1 Edw. 3. cap. 15. reſerveth a Power unto 
the Crown where Neceſſity requireth, and where 


ſuddain Enemies come, 26. Edw. 3. thoſe Ships 
were ſent forth and commanded for the defence 


of the Realm, at the charge of the Subjects, 


Rot. Franc. 26 Edw. 3. m. 4. 5. Rot. Franc. 
28 Edw. 3. m. 6. ſo as clearly there is no part 
of this Power 1mpeached by thi 

r 72 


. 


163 


8 Statute or 27. 
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Then they have objected Rot. Parl. 2. Rich. 2. 
m. 3. That upon a Council of a great many 
Earls, Barons, and Sages of the Realm, Aſſemb- 
led by the King's Privy Council; it was there 
declared what Danger the Kingdom was then 
in, and that Money was wanting; they declar- 
ed they could not remedy theſe Miſchiefs, with- 
out charging the Commons, which could not 
be done, but by a Parliament. 


This is no A of Parliament, it is but a 


Parly, or Diſcourſe, or Communication between 
the Lords and Commons; it was 2 Rich. 2. 


in the Non-age of a young Prince who did not 


_ aſſent, For there was no Royal Aſſent unto it, 
ſo no Proof in this Caſe. | 

The next Record they objected was, Rot. Parl. 
9. Rich. 2. m. 10. there was a Tenth and a half, 
and a Fifteenth and a half granted unto the 
| King, upon Condition contained in the Sche- 
dule; which is, that the King ſhould aſſent that 
the great Officers of the Kingdom ſhould be 


named by Parliament. And Servants appointed 


for diſpence of the Money. 


If the King doth accept of the Subſidies and 


Aid upon condition, doth this take away his 


Royal Power? There is no more done in this 


than was in the Parliament, 21 Jac. for there 
the Officers and Treaſurer were appointed by the 
Houſes of Parliament. el. LOO a 
But then further it doth appear, that this was 
egts de Caſtile, &c. 
Cuſtody of 


grind, pro viagio Johannis 
Jo that it was not granted for the 
the Sea, but for that Voyage. | . 
The next Record they inſiſted upon was, Rot. 
Purl. 8 Hen. 4. m. 2. a Tenth and a half, and a 
Fifteenth and a half granted with a Proteſtati- 
on, that this ſhould not be brought into Ex- 
ample. 8 Vork 
This is nothing, no more than the other. A 
Parliament grants a Subſidy, with Condition it 
ſhould be thus and thus employed, and the Pro- 
* can no ways prejudice the Crown in 
this. e 1 | | | 
And 7 Ed. 4. Rot. Par, m. 7. hath been ob- 
jected ; there the King's « 5 is entred upon 
the Roll, that he will not c 
upon great and weighty Occaſions. 0 
My Lords, this is nothing but a gracious 
Speech of the King unto his Subjects, that he 
would charge them but in ſuch Caſes as ſhould 
concern the Defence of the Realm. 8 | 
The Statute next objected was, I Rich. 3. cap. 


- 


20. that the Subjects from henceforth ſhall in no 


way be charged by any ſuch Exaction or Im- 
poſition. „„ 5 4 


This is no Benevolence, but & Legal due. 


Next they object, the Statutes of Tonnage 


and Poundage granted to the Crown, for the 
Defence of the Rem. 
Firft, In Anſwer to this, I ſay, that there is 
no AQ for Tonnage and Poundage that is now 
in Force, neither are any Duties taken to the 
Crown upon any Act of Parliament. Thoſe 
Acts for Tonnage and Poundage that have been 
granted, make for the Crown. And therefore, 


if your Lordſhips look the Statute, 1 Elz. and 


1 Fac. it was given towards the King's Charges 
for the Defence of the Realm and Safe guard 
of the Sea. It was given towards his Charges, 


it was not intended of extraordinary Defence. 


| crepe in by the King's Council. 


arge his Subjects but 


So, my Lords, theſe Acts, when they were in 
Force, did give this but towards the Charges. 
It is ſo now, for this which is done, and thoſe 
Contributions levied, are but towards his Charges; 
and that will appear upon Account, that His 
Majeſty for theſe three or four Years, hath ex- 
pended more upon the Sea, than any of his Pro- 
genitors. | „„ 

Beſides, an Acknowledgment in thoſe Acts, 
without the intolerable Expence of His Majeſty ; 


theſe Aids are of Neceſlity, and are not to be 
lacking at any time. 


My Lords, in the next place, they inſiſted up- 
on the Petition of Right, 3 Car. _ 

It was never intended, that any Power of the 
King; by his ome gr ſhould be taken away 
or leſſened by it. 1 dare be bold to aftirm, for 
I was of that Parliament, and: was preſent at 
the Debate, that there was never a Word ſpo- 
ken in that Debate of taking away any Power 


of the King for the Shipping buſineſs. 


Beſides it is declared, aſſented unto, and de- 
nied by none, that there was no Intention by 


the Petition of Right, to take away the Prero- 


gative of the King. The King thereby did grant 
no new Thing, but did only confirm the anci- 


ent and old Liberties of the Subject. 
My Lords, theſe were the Acts of Parliament 


that have been objected and inſiſted upon by the 
other Side. | 


In the next place, for an Anſwer to ſcanda - 
lous Objections. It hath been faid by Mr. Hol- 


borne, that theſe Statutes of the 25 Ed. 1. and 
28 Ed. 1. that at the Times of the making of 
theſe Laws, they were poſitive, no ſuch Saluo 
was in them of the King's Prerogative 


King's Council, and thoſe Clauſes of a Salvo 
eſe were bold and preſumptuous 


E4. 1. that there ſhould be any Clauſes added 


by the King's Council, that ſhould not be added 


to the Record. I have here the Parliament Re- 
cord, that theſe Exceptions are Recorded as fully 
as any part of the reſt of the Record. And 


thoſe Laws confirmed ſince, therefore to make 
any ſuch Aſſertions againſt Records, ought not to 
be done; he may object the ſame againſt Hagne 


3 which is for the Liberty of the Sub- 
ject. oF 


. 


Petition made to the King, to have Reſtitution 


ſee, thoſe Moneys for which direction was given 
for Satisfaction, were for Goods taken for the 
King's Uſe, Rot. Parl. 33. Ed. 1. fol. 105. Dorſ? 
per ſcrutin pro guerra c. Reſponſe per Regem, Rex 
ordinavit per Concilium 

am poterit; ſo this 


ecord was for Monies ta- 


n for the King's Uſe, therefore Reaſon Satis- 


faction ſhould be given, Perambulat Forreff Rot. 
20. Ed. 1. de Libertatibus Angl; 18 Febr. Lin- 


coln ; ſo here is no 17 away of any former 
Ad of Parliament. It re 


4 


That 
the Acts before Hen. 4. were penned by the 


Aſſertions 
of the Ads of Parliament made in that time of 


In the next place they have objected out of 
the Parliament Books, 33 Ed. 1. that upon a 


of Money taken, that the King did ordain the 
Treaſurer ſhould give Satisfaction. : 
I ſhall defire it may be read, and you ſhall 


quod ſatisfact io fact tam cito 


erreth to what ſhall be 


Ss The Tryal of Jo HN 


The next they objected was, Rot. Parl. 8. Ed. 
2. m. 8. the Fryars of St. Johns at Jeruſalem 
did Petition to have Satisfaction of 2354 1. taken 
by the King out of their Treaſury. | | 

Now, becauſe this Record was vouched two 
Days together, I deſire it may be read, and up- 
on the reading, it will appear, to be upon ano- 
ther purpoſe, S1r? le Roy, &c. there was Cauſe and 
Reaſon why the King thould make Satisfaction. 

The next Record was, Pat. 26. Ed. 1. u. 21. 


and that was highly magnified by them. That 


there were ſeveral Commiſſions went out to en- 


A 
— 


quire of Gravaminibus, of Wools, and of other 
Particulars, de Cnftod' maris; and in this it was 
affirmed, that (as all the King's Council took 
their Notes) theſe Clauſes were omitted out of 


the Writ that concerns the Forfeiture of Lands, 


Goods and Chattels, or Seizures. | 

This Commiſſion maketh nothing to this pur- 
poſe, for like Commiſſions daily come, where 
there are Taxes laid upon Men heavier than 
ought to be. Then a Commiſſion to enquire of 
Grievances in this kind, wherein an Anſwer of 


any Thing unjuſtly taken ſhall be reſtored, but 


not a Word to impeach this Royal Power. And, 


my Lords, for the Penalties in the Writ, 31 Ed. 1. 


m. 20. power to ſeize the Lands and Goods of 
the Refuſers, 20 Ed.. 2. m. 10. under Forfeiture 


ol all their Goods, 10 Ed. 3. A. 5. dorſ” Clauſe 12. 


Ed. 3. A. 18. dorſ that the Penalties and Com- 


mands were as high in this Commiſſion as before. 


The next Objection was, that the Kings of 


England have always conſulted with their Par- 


liament concerning the Defence of the Realm, 
and that the Aids and Subſidies for Defence have 


been granted by Parliament. 


Tuts is no Argument to impeach this Royal 


Power; for if in time of War the King Will 
conſent to it, ſhall this take away his Royal 
Power? In the Times of Edw. 3. and 


Rith. 2. 


Did that take away the King's Royal Power, 
that he may not ordain Standards of the —_ 


himſelf 2 He may by his Royal Power ereQ 
Courts of Juſtice ; Shall that take _ this 
from his Power, becauſe the Court of Wards 
was erected by Court of Parliament. Toes 


Next they objected, Rot. Alm. 12. Edw. 3. part 
2. m. 22. That Edw. the Third was ſo penitent 
for what he had done, that he ſent to the Arch- 


biſhop of Canterbury to pray for him; and that 
the People would forgive him for laying thoſe 


"Taxes upon them, which his War compelled him 


unto, and he would never do the like again. 46 
You. ſhall fee, it was only to pray for him 


for his Voyage into Foreign Parts, (and he 
cauſed the Record to be read, beginning thus; 
De excuſando Regem verſus popnlum, and ending, 


de gravaminibus,) dated at Berwick npon Tweed. 
Your Lordſhips ſee nothing by this Record, but 
the deſire of a Prayer; firft to pray for the King 
for his Voyage beyond Seas; the other, con- 
cerning the Charges and Impoſitions. Sure 
this Contribution commanded in the Shipping 
buſineſs, was none of theſe Charges, Talliages, 
or Impoſitions. This his Deſire to the Arch- 
biſhop was not only in the 12th Year of his 
Reign, but the like in Anno 25, 26, and 50. 
ſo ſtirely thoſe Prayers of the Archbiſhop were 
for other Cauſes, and not for this, which was 


for the Defence of the Realin. 


ly temn the King's Command 


HAM DEN, iq; 


Next they do object, Rot. Franc. 7. Rich. 2. 
m. 13. That the King aſligned Tonnage. and 
Poundage to Henry Earl of Northumberland for 
guard ot the Seas. 5 5 | 

My Lords, it doth appear by the very Record 
it ſelf, that this was only for an ordinary De- 
fence, and not for an extraordinary Defence. 

Then they inſiſted upon the Parliament, Roll. 
13. Hen. 4. m. 43. the Office of meaſuring of 
Linnen-Cloth, a Half. penny upon the Buyer, and 
as much upon the Seller, and other Fees upon 
Long-Cloth. The. Parliament, 13 Hen. 4. de- 
clares it to be a void Office, and that according- 
ly Judgment was given, 13 Hen. 4. out of this 
he would conclude, that therefore there ſhould 
be no new Office, and that an Office granted 
with a Fee, is void in Law. | | 
For anſwer unto this. Firſt, The Reaſon why 
that was a void Grant was this; it appeareth, 
4 Edw. 1. that the Office of Meaſurage of all 
Woollen and Linnen-Cloths, were one entire 
Office. If the King will grant that to another 
Man which did Intrench upon the former Of- 
fice, a void Patent; therefore a ſtrange Conclu- 
lion, that becauſe this Office was void, there- 
fore no new Office to be granted, 22 Heu. 6. 
fol. 9. The Office of ſurveying the packing of 
all Cloth, a good Office, 27 Hen. 8. fol. 28. The 
King granted to one to be his Surveyor a good 
Office; Fitz, Her. faith, becauſe it had no 
Fee, therefore it was a void Office. And now 
at the Bar, it is ſaid, becauſe it hath a Fee, it 
was a bad Office. If this Reaſon may hold, all 
ancient Offices may fall, 34 Hen. 6. Office to 
be Marſhal of the King's-Berch, 12 Hen. 7. 15. 
To be Warden of the Fleet. Nay, it taketh 
down all Offices that have been ereQted for the 
publick Good, and upon juſt Occaſion, as the 
Office of Subpenas in Chancery, Star- Chamber, &c. 
All thoſe within tune of Memory muſt be ſha- 
ken by this. ES: . 

In the next place they object, that theſe Con- 
tributions, they are in Subſtance Impoſitions; 
and that the ay: {ſhould not impoſe upon the 
Subject by his Charter, or by his Writ, but it 
muſt be done by common Conſent in Parlia- 


ment. 

Your Lordſhips have obſerved in all my Diſ- 
courſe, that I have not inſiſted any way upon 
any power of Impoſition, neither is it the Que- 
ſtion in the Buſineſs : For no Man's Property is 
invaded, no Seizure of any Man's Goods, unleſs 
they incur it for Contempt; and by a wilful 
Contempt, the Subject may looſe his Property. 
Therefore, Dyer, fol. 16. and 13 Eliz. fol. 296. 
If the King will command his Subject to come 
into the Realm, and he will not, he ſhall forfeit 
for his Contempt all his Goods ; or if he be 
attached to appear in the Courts of Juſtice, and 
not appear, he ſhall forfeit his Goods, 34 Hen. 
6. 49. 9 Hen. 7. 6. If a Man will wilfully con- 
by his Writ, he may 
be diſtrained ; this he incurreth not by an Inva- 
fion of his Property, but in reſpect of his Con- 

Then they alledged, Rot. Parl. 50. Ed. 3. Al. 
24. the Lord Latimer; he was Sentenced for per- 
3 the King to lay Impoſitions on the 

ph.. e | 


My 


My Lords, I have looked upon the Record, 
and there the Caſe of the Sentence is declared, 
that he himſelf laid the Impoſitions, and did 


” * 
* 
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Kingdom. And for the Service of the Port, you 


may remember by the Records fhewed, they 
were ſeveral Times commanded ultra ſervitium 


take upon him Royal Power, and therefore he debitum 


was juſtly Sentence. 1 : 
And for the Sentence of Dr. Marwaring, tis 
nothing to this purpoſe. This Writ denierh not 
the Property to be in the Subject, but ſaith, the 
Subject hath the Property, and therefore com- 
mandeth the Sheriff to Krain him if he will 
not pay. 3.4 
15 for the Commiſſion 2 Car. for the bor- 
rowing of Money for the Palatinate, this was 
for the Recovery of the Pulatiuate, and not for 
the Defence of the Realm; and beſides, it was 
called in by ſpecial Order. 1 
In the next place, they objected and ſhewed 
divers Records, that the King hath paid the 
Wages of divers Mariners and Soldiers. And 
I do agree it. Is that an Argument that he 
may not command the Mariners to be ſent at 
the Charges of the County to furniſh the King's 
Ships? This is againſt the Records that I have 
remembred. Gs . 
So likewiſe they have cited 21 Ed. 3. Rot. 77. 
Exts, Remem Regis. the King commanded the 
Conftable of his Caſtle of F. to build Ships, 
and the King to pay for them. So he doth ar 
this Day. He hath built the Sovereign of the 
Seat, and paid for it. he 
They have 1 2 Dr. Cowell's Book which 
was called in. 1 with they had read the Pro- 
_ clamation: There are three Cauſes, expreſſed. 
Firſt, Becauſe he had writ Things derogatory 
_to the Crown, 1 7 „For 
And, Thirdly, Fot ſpeaking irteverently of 
the Common Law. ' Juſt like unto the Men 
ho do not ſpare. to wade into all the deep 
Eart 


E 


Por their Objection that the King hath a 
Revenue belonging to his Crown, for the de- 
fray ing of al ordinary and Cy 
Charges, and for the Guard of the Sea, as 
Tendres by Knights Service, Eſcuage, Wards, 
Marriages, ancient Demeſne, Oc. Tonnage and 
Poundage, Service of the Ports, and Profits of 


VI Lords, it is bot for us that are Lawyers 


n his annual Expence. 
might deter Men f. 

of Princes. F 24 , 1 1 . 
For his Tenures, that Knight. ſervice Tenure 


1 
wy 


Wa 7 | 
©. And for the Ptofits of the Sea by Sturge- 
EFT. 


But then they have granted one Caſe, and, 
I think, but one; that the King may ordain a 
Toll in a Fair or Market, or grant Pontage, 
or the like, becauſe there is an ad quod dammum, 
and thereupon ſhall an Enquiry ff Fatria gra- 
vat. | p 
The King may grant a Fair, without an ad 
quod danmum, if in his Judgment, Ce. 

Rot. Scoc. 1, Ed. 3. m. 8. a Writ directed to 
the Treaſurer to pay for the Shipping at Tar- 
mouth. My Lords, it doth particularly appear 
in the Record 2 9 S. was Admiral, and go- 
ing ** Scotland ; fo the Defence was for a Fo- 
reign War. 


it har been mightily inſiſted upon, that 


here needeth no Command to furniſh Ships, 


the King's Writ, every Man, by the Inſtin& of 


Nature, will do it, where there is a Neceſſity, 
no need of a Royal Power to command it. 


Surely this Argument is made by the People, 
or to pleaſe the People. What will the Con- 


ſequence of it be, but the introducing of a De- 
mocratical Government, when every Man ſhall 
be his own Defender? The God of Hoſts choſe 
ue and Leaders to go before his People, 
an 


command them. But to give the People 
this Soy; that every Man thall do as he 
make a Defence by an Inſtin& of 


2 and m | 
Nature is a ftrange Poſition. | 
But it hath been ſaid in theſe, Caſes, it is 


better to ſuſtain a Miſchief than an Inconveni- 


ente: By this Iticohvenietice every Man's Pro- 


petty is taken away from him, as often as the 


King pleaſeth, and in what Proportion he 
King BO SN. EY 


© This though à Mazim in Law, yet it goeth 
but ünto Particulars: But the Loſs of a Ring- 
dom is both Loſs of Liberty and Eſtate, this js 


not to be reckoned among the Miſchiefa, for 


this Miſchief deſtroyeth both Head and Mem- 
he; Therefore 1 do marvel to hear the Rule 
of Mr. Holborne, Suffer a Miſchief rather than 


an Inconvenierce.  - 
The next Objection, was the Parliament Roll. 


2. Hen. 4. m. 22. Pur faire des Bargm, this was the 
nue, Petition of the Commons, that the Commiſſi- 


ons granted to Burroughs, Cities and Towns, 
for building of Barges, ſhonld be repealed. 
The King's Anſwer for the preſent is, the 

ſhould be repealed, but for the future, for Caf 

of Neceſſity he Would adviſe with the Lords. 
It doth not appear that theſe were granted 
for the building of any Ships for the Pefence 
of the Realm. Theſe are the Objeftions that 


have been made out of the Ads of Parliament 


out of the Records and Reaſons they have in- 

Now I come to their Exceptions and ObjeRi- 
ons againſt the Writs and Proceedings in this 
Matter, Firſt they ſay there was no ſufficient 
Danger repreſented by the Writ 4 Ag. 11 Car. 


they fay a Supply by the Mittimus comes too 
: | And chat the Wo 


rds of the Mittimus are 


not a good Affirmative, quia ſalus Regni pericli- 


tabatur. And it doth not appear there was any 


. For 
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| Scar? Fac. N 


My Lords, for this, this Duty is a Duty to 
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For this I. have given it an Anſwer, That it 
was not neceſſary to repreſent the Danger in 
the Writ. The King he hath ſecret Intelli- 
gence, he hath his Spies abroad, his Ambaſla- 
dors beyond Seas; he knows the Danger, we 
know not; nay, he knows that which is not 


fit to be diſcover'd, and thoſe Dangers by Pre- 


paration perhaps diverted another Way: It's 
not fit by a publick Writ to reveal the Danger. 
But, my Lords, for the Satisfaction of his Peo- 
ple, he hath expreſſed ſufficient Cauſe enough 
in the Writ: Quia Salus Regni periclitabatur. 
They ſay chere was no Danger repreſented at this 
Time — bon the Writ went out. That is miſta- 
ken, for the Writ of Mittimus doth recite the 
Writ 4 Aug. and that ſaith, quod quidam Præ- 
dones Pirati, Ic. Which ſhews the Danger was 


the Cauſe of the iſſuing of theſe Writs. 


Then they except at this Word, Salus; it 1s 
a Phyſical Word, and ſignifieth Health, and 


you muſt have no Metaphors in Writs. 
Surely the Grammarians tell us, that Salas is 
| e Incolumitate, as well as for Health, as 


tor Safety. Metaphors are uſual in Writs; I dare 
be bold to ſpeak, there are more Metaphors 
in the Regiſter, than in any Book, Regiſter 61. 
Tur ba, Oc. . 3 
Then they have left no Stone unrolled in this 


| Caſe: Now they ſay the King's Teſtimony, by 


his Writ, is inſufficient for that. Under Favour, 


the Teſte me ipſo is without Exception; we are 
bound to give Credit unto it, 1 Eliz. fo. 105. 
Ne exeat Regno, the King affirms, F. S. will 
go beyond the Sea, faith the Book, this Aver- 


ment of the King in ,his Writ is not traverſe- 
able, you ſhall not averr againſt it. The 


Caſe remembred by . Mr. Solicitor, was 
miſtaken by Mr. Holborne in the Anſwer, 
Hill. 20. Ed. 1. Coram Rege Rot. 14. he ſaith 
theſe Words vouched in the Record, were but the 


Saying of the King's Council, and not the O- 


pinion of the Court. Clear otherwiſe, for it 


was the Saying of the Judges, and then agreed, 
Quod Dominus Rex eft ſuperlativum Record et pra- 


excellens, Will your Lordſhips give Credit to 


the Marſhal of the King's Hoſt, to the Certi- 
ficate of the Captain of a Company, if the 
Men be in the King's Service, as 11 Hen. 7. fo. 5. 


to the Certificate of a Biſhop as in Caſe of 
Baſtardy, to the Certificate of a Mayor and 


Alderman, by the Recorder, as 5 Ed. 4. 30. 
and will you not admit of the Certificate of 
the King by his Aittimus? | 

The next Exception was taken to the Sir Fac? 


that this Scir Fac! ought not to go forth for this 
Debt, and gave two Reaſons for it. Firſt, The 
Writ of 4 Auguſti doth direct a Form of levy- 
ing, which is by Diſtreſs or Impriſoning thoſe 
that are Rebels. Secondly, It is no Debt to the 


King, and therefore ought not to be levyed by 


the Commonwealth, it is pro defenſione Regni Tbe- 
ſaurus publicus, reſpicit Regem ; whoſoever ſhall 
detain any publick Duty, he may be queſtioned 


by the King, as the Head of the Body Politick, 


for that it appeareth, 27- A/. Pl. 17. it was 
declared. that J S. and J. B. had Jevyed 100 
Marks on the County, for the Array of certain 


| Archers; which Money did not come for the 


Things that are pro communi utilitate, inter Com- 


'to the Queen, may be levyed by Procels out of 


refuſed to contribute, the Names of thoſe that 


in . Abſence of the Lord Treaſurer, of the Pre- 
_ Paration of Men in Flanders, (this being re- 


| cuftet* Harit' be complained in the Exchequer, 


HAMRBDEN, fy, 


Profit of the King. Out of which I obſerve 
two Things. HE 1 1 94 

Firſt, This Money that was for Archers: The 
Money was levyed on the Body of the County. 
Secondly, Recover d by an Indictment at the 
King's Suit, 27 Af, Pl. 17. 11 Hen. 4. fo. 2. 
The Fees of the Knights of the Shire that ſerve 
in Parliament, they are reckoned among pub- 
lick Duties, therefore the Goods of a Stranger 
may be taken within the Town to pay thoſc 
Fees, if the Money be not paid, the Diſtreſs 
may be fold, for it is for a publick Dury, 
11 Hen. 4. 2. So are the Books Regiſt. 19. t 

King may command the Sheriffs to levy theſe 
Fees, as well within his Liberty, as extra, 
Hill. 23. Ed. 3. Rot. 57, Coram Rege Furatores 
bundredi de S. they make a Preſentment that 
J. S. and J. D. Chief Conſtables of E. paid 
Wages to Archers which went not beyond Sea. 
So as by this Record it appeareth, theſe publick 
Duties are recoverable at the Suit of the King, 
quia ad opus Domini Regis, Pat. 14. Ed. 1. A. I. 14. 
the King commandeth an Account to be taken 
of the Murage, and how the Sums levyed have 
been employed, P. 15. Ed. 1. coram Rege 70 dors. 
Rippon was beſieged, they gave Hoſtages, Pro- 
miſe made by the Town that theſe Hoſtages 
ſnould be redeemed, they were not, Complaint 
is made to the King, and it came to the King 
Bench, and theſe Monies being 700 l. that was 
promiſed by the Town for the bringing back 
thoſe Hoſtages, was ordered to be paid, becauſe 
it was for the publick Service. So for other 


munia Hill. 5. Lib. 4. Rot. 4. Aurum Regine, due un- 


re in the King's Mane nothing more | 
This Scir Fac is grounded : upon the whole ; 
Matter, the Writ 4 Aug. Certiorari, and Mitti- 
mus, and commandeth that the Defendents ſhall 


ſhew Cauſe why they ſhould not pay the Mo- 


nies aſſeſſed upon them for the Publick Ser- 
vice. TY 1 5 

My Lords, I have done with the Objections. 
I ſhall come to the judicial Records, 24 Ed 1. 
Ad cuſtodiam Maris. Berks, an Inland County, 


made Default, were certified into the Exche- 
quer, it appeareth by the Records, that Proceſs 
went out of the Exchequer in the ſtricteſt 
Manner, A capias in manns, of their Lands, 
Tenements, Goods and Chattels, and that their 
Bodies, with Horſe and Armour, be ſent to 
Portſmouth , for beſides the doing of their Ser- 
vice, the Seiſure of their Lands and Goods, 
24 the ſame Year, exts. Remem. Theſaur. © on 
the other ſide, J. de S. gives Information to 
the Chancellor of the Exchequer, and Barons 


membred before to another Purpoſe.) It appear- 
eth that after Conſultation had, they did re- 
ſolve to ſend forth two Writs, one was to the 
Town, the other to I. H. Cuſtos Maris, to 
call all for Defence of the Maritime, c. 
exts. Remem Regis, 24 Ed. 1. Rot. 80. Hen 

Huſſey was ſeized, of the Mannor of V. in 
Berks, he was aſſeſſed to find a Horſe, pro 


that he had not the whole Mannour, and yet 
he was aſſeſſed to find a whole Horſe; he 
did not come and ſay, I ought not to be Tax- 
| ed, but ſubmitted to the Power, and deſired a 
mannerly Contribution, 28 Ed. 1. Rot. 72. the 
Abbot of Robertsbridge's Caſe, remembred on both 
ſides, divers Times; under Favour, the Joining 


of the Iſſue in the Record is a very full Proof 


in the Cauſe, he brought a Replevin againſt 
F. S. for taking his Goods in an Inland Town 
in Kent; he padett the Conteſtation between 
our King and the King of France and Leighorne, 
aſhgned Keeper of the Sea, that the Plaintiff 
was aſſeſſed unto, 7s. 7d. Amo 22. to 13 5. 
Anno 23. to 15s, and the Defendant being 
Collector did Diſtrain; the Plaintiff did not 
ſay in barr of this, that he ought not to 
be taxed, but that he was aſſeſſed ad inveniend 
c. for ſuch Lands; the Defendent faith, the 
Plaintiff bolds other Lands in the County, and 
for that Land he was aſſeſſed. Now this 


doth admit the Power of Taxing, Hill. 16. 


Ed. 3. Rot. 23. Coram Rege, The Jury of 
Suffolk did preſent that F. Ruſſell, and others, 
8 Ed. 3. were Hobbellers, elected in the Hun- 
dred of T. and ſtaid at home: They plead, 
Not Guilty. The Jury finds that F. Ruſſell did 

rform the Service, but F. S. did not per- 
orm it, therefore committed to Priſon, and 
paid a Fine unto the King. By this Record 


it appeareth, the Money paid to the Archers 


and Hobbellers was at the County's Charge. 
Methinks that the Diſclaimer that is by the 
Commons, 13 Ed. 3. Rot. Par. 9. et 11. is 
in Nature of a | og" in this Caſe, for 
there they did diſc 

_ zance, and there likewiſe upon their own con- 
ceſſion that the Maritime Parts ought to de- 
fend at their own Charges, as the d Parts, 
the Inland Counties. This Conceſſion, 13 Ed. 3. 
is a ſtrong Argument, Parl. 21. Ed. 3. Rot. 20. 


when the Commons did petition for a Guard 


for the Sea: The Anſwer is, Soit gaurd fait, 
and that was at the Charge of the Counties, as 
your Lordſhips know. 20 Ed. 3. divers Ordi- 
nances made, which Ordinances made had the 
Force of a Law: The King and his Coun- 
cil did ordain, Quod omnes illi &c. which 
* have ſuch a Quantity of Land ſhould be aſ- 
ſeſſed to find one Archer decem I. two Ho- 
bellers vigint. libr. unum hominem ad arma 25 l. 
this appeareth Rot. Franc. 20. Ed. 3. part 1. 
m. 17. in the Counties of Bedford and Bucks. 
In the fame Year, another Ordinance, that 
thoſe that did reſide. with their Families, cum 
toto poſſe, within fix Miles of Maritime Parts, 
were excuſed from finding of Men with- 


out. 9 

My Lords, upon the Occaſion of this Ser- 
vice, there were divers Refuſals made, Certifi- 
cate by Mittimus of their Names, into the 


Exchequer ; as in this Caſe, J. T. and J. G. 


were certified for Defaulters amongſt others; 
upon this, the Court of Exchequer they 


award Proceſs againſt thoſe Men and others, 


which was a Capias in manus, Seiſure of their 
Lands and Goods; they came in, and pleaded, 
they reſided infra of leucas, with their Fami- 
lies and all their Powers: Iſſue joined, upon 
this, the Jury impannelled, and it appeared, 


claim, they had no Cogni- 
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thoſe that were found within ſix Miles Judg- 
ment, Quod ſine die, but for others, they were 
impriſoned and fined, for ſo much Land as 
they had without the ſix Miles, for that they 
were charged. If I ſhould number unto yout 
Lordſhips all the Judgments in this Kind, I 
might ſpeak here till to Morrow-morning, P. 22. 
Ed. 3. mter Communia, in the rin . . 
Ed. 3. M 27. P. 27. and P. 28. Ed. 3. and 
there is a Number more in other Years, as 
29 and 30 Hen. 4. And, my Lords, according 
to thoſe Judgments, Trin. 3 1. Ed. 3. Rot. 3. 
the Writ went forth for diſchargitg of ſuch ag 
have reſided upon their Lands, within ſit 
Miles, 21 Ed. 1. Pipe Roll. ſome diſcharged be- 
cauſe they were in the King's Service. 


So as, my Lords, out of theſe Records thus 


much may be collected. Firſt, They affirm 


the King's Power in aſſeſſing and levying. 


And, Secondly, That they ate grounded upori 
thoſe Ordinances made by the King and his 
Council. Thirdly, The Proceſs went out of 
the Exchequer, and in the King's Name, AI. 22. 
Ed. 3. Parl, coram Baro. Iſſue joined, whether 
J. S. had Lands to the Value of 40 J. to 
find Hobbellers, if he had, then he was to do 


it, 6 1. 
My Lords, I have now done with the Judi- 


cial Precedents; I have cited ſome few, amongſt 
many others. It is now time, after ſo long 
Premiſſes, to draw to a Concluſion, wherein 


your Lordſhips have heard, Firft, That the 
King of England, that he is an abſoltite Mo- 
narch, and that by the Common Law of Eng- 


land, all thoſe Jura ſumme Majeflatis are inhe- 
rent in his Perſon. This Supremum Dominiun 


for all the Land that any Subject holdeth, it is 


derived from the Crown, and, as Plowden put- 


teth it, 12 and 13, that there is a tacit Condition 


Law, annexed to his Grant, that his Officers 
may do Juſtice to execute Proceſs ſurely up- 


on his Grant. This tacit Condition may be 


ſubject unto a Common Defence. Supreme Ju- 


riſdiction, both by Sea and Land was never 


yet impeached, and from him lyeth no Appeal: 
And originally, by the Inftitution of the Laws 
of this Realm, what was once in his Hand, 
and was never granted from him, is ſtill in 
him ; he hath abſolute Power of concluding 


War and Peace: All theſe are in him as he 


is an abſolute Monarch, and holdeth his 


Kingdom under none but God himſelf. It 


hath appeared alſo, thar 'a principal Part of 


this Kingly Office conſiſts in the Defence of 


the Realm; that as his Juriſdiction is by Sea 
and Land, fo is his Defence. And this hath 
been made appear unto your Lordſhips, both 


oy Precedents before the Time of Villiam the 
ir 


ſt, and ſince; pro communi utilitate, and, in 
Caſe of Neceſſity, the Kings of England may 
ordain, by their Proclamation, Writs or Pa- 


tents, by the Advice of their Council, of 
Judges, in legal Matters. That the King is 


* 


the ſole Judge of this Danger both for the 
Yrevention of it, and for t e 


herefore for us to diſtruſt that he will com: 
mand too great a Power or Aid, it is a Pre- 
ſumption againſt the Preſumption of Law. 
Ir hath appeared. likewiſe that all the inei- 
dents of Defence, are likewiſe inherent in his 
hp 8 Majeſty. 
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+ have univerſal Rea 


to pay the ; 20.4. and thereupon demurted, 
Mr, Attorney General ſaith, that they do contain 
ſufficient Matter to charge him. And there- 
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Majefty. We cannot build a Fort or Caſtle 


on our own Ground, without Licenſe from 


him. Your Lordſhips have heard the Prece- 
dents, particular and Bae, , .Precedents which 
od ones ex debito 
aftriz ſunt, Writs Kan by y the King's Raya | 
Power, in Times of Parliament, when Parlia- 
ments were ſitting, and in thoſe Years when 
great Aids and Subſi dies were granted to the 
ing, many times. no Cauſe declared, nor the 
Occaſion diſcover d-. 
There is no Act of Parliament made to take 


away this Power: And the judicial Precedents 


which your Lordſhips have heard have affirmed 
this Power. 


__ I if ü there were no Law to compel | 


Hands; Ef. 


unto this Duty, yet Nature and. t. 8 | 
os of Preſervation ought to move us. TH 20 
apouts that are exhaled front us, wal | 55 
eſcend upon us in our Safety and 
5 of our Nation. Therefore let us . oy 
the King 8 Command by his Writ, and not 
diſpute It. He is the firſt Mover FF: theſe 
Orbes of ours; and he is the Circle of pe! Cir- 
cumference; and he is the Center « uf all. 
wherein we all, as the Lines, ſhould meet; he 
is the Soul of this Body, whoſe proper Act is 
to command. 

But I ſhall necd to. uſe no perſuaſi ons to your 
Lordſhips os do juſtice in this Cavſe: Aud 
L ſhall humbly W r for 
the 


. 


The Argument of Sir Egg Weſton, Kt. one of the Raiden of His 


Majefty's Court of Excliequer; in the great Cauſe of * 


N Eafter-Term laſt, there was a Writ of. 
Scir? Fae went out of the Exchequer, dire- 


Ted to the Sheriff of Bucks, reciting, That 


whereas divers ſeveral Sums 'of Money, ſpe- 
cified in a Schedule annexed to the Writ, 3 
vertue of the Writ 4 Aug. 11 Car. was aſſel. 
ſed upon the ſeveral Perſons, in the Schedule 


named, towards the providing of a Ship of 
War mentioned in the Writ, which Sums be- 


ing ſo, aſſeſſed, and > paid, i of Cer- 


tiorari, 9 Marti. 12 Car under as ea 

of England, the Names of thoſe 0 Ferſons 
and Sums aſſeſſed are certified into the Chan- 
cery, and by Writ of Aittimus date, 5, Maii. 


13 Car. ſent into the Exchequer, and there to be 


proceeded upon according to the Courſe of 


Law. The Sheriff of Bucks is commanded to 
warn the Parties named to appear, and ſhew 


| Cauſe why they ſhould not be charged with 


thoſe ſeveral Sums aſſeſſed upon them. 
Hereupon Mr. Hambden appeareth and de- 
mandeth Oyer of the Writ, 4 Aug. of the Cer- 
tiorari and Mittimus, and their ſeveral Returns; 
they being all read unto him, he faith that 
thele ſeveral Writs, and the Returns thereof, 


and the Schedules thereunto annexed, do not 


contain any ſufficient Matter to charge bim 


upon the Demurrer is joined. 
The Demurres being joined, Ms Record w was 
read in the Exchequer, and the Cau ſe appear, 
ing to be of great Weight, it was adjourned g 
unto this. Place In the Exchequer-Chamber, to 
os the Advices of al the Judges of Eng- 
n 
| Upon this Record, I am to. liver m ©: 
pinion, and I take it there 18 ren Matt er 
io charge Mr. Hambden 5 is 20 5 Aud 
ſo J give Judgment for the th th | 
Here hath been twelve Days ſpent in the 


arguing of this Caſe at the Bar: I will con- F 
ine my ſelf unto two Hours and leſs, though 


not ten unto Ar „Time. The v OY " 
ſhort, is Maly to find out the Points. 5 
But I muſt firſt obſerve, in what State this 
Cauſe cometh in Judgment before us. Thete 
is a Rule in Law, That if 4 Man ſhall — | 
murr generally, unto the Writ, he doch confeſs 
all other Matters in Fact that are alledę 4. 
The Reaſons of it are ly j Becauſe 
ters of Fact are to be trie Jury, a Mat- 


ters of Law by the Judges. 80 in this Cafe 


8 the Danger Alec ged by the Writ, is con- 
and : Martet by Law is that which 
wg are udges ate to deliver out" Opi- 


niok Sos 
ſt bath b been ob ted by Mi. Hollen, That 
Ir, are tied 115 the Writ 4 Aig. for that 
Writ is the Ground of all; and upon that doth 
all the reſt depend. It is true, that if he 
had relyed upon the Writ, it had been ſo, 
But his Demurrer is this, That the Writ, and 
the reſt. of the Proceedings, with the Schedules; 
t contain Matter ſufficient: So that 
925 hey have not put unto, 15 the Writ 
4 Ang. alone, but all the reſt give Judg- 
ment upon. Fo or the Writ of Cows, it 
confeſſed, That in that there is àn Expreffſon, 
that Salus Regni PROS, which i not in i 


the Writ. Aug, My 
Io this 75 hath taket\ Ext ion; that Sale 
Regni peril litabatur; the rs At the pre- 


ſent Time of we. Mittimus, id doth not ſay, 
ericlitatur, 4. 4 Car. and therefore this 
55 eſſion now . 7 hi Mittimus cannot make 
the Bes thereof | In the Wiit of 


© 4s. this 1 anſwer, hat the -denidiiing to 
all, hath confeſſed all, et the Matter 
in the 'rit is ſulficieit to 0 Ares the Dan 


THY cbſecded. That Sali fignifies Hes 
1205 4nd that the as 


Bu it Situ ſ fee! Safety, as well as Hed! 
So it is Engliſhed in — D, u 


* is taken by Poets and Hiſtorians, for 
8 0 3 * | | : i 

"= The next Objection was to the Writ 4 Aug. 
That if there were a Danger, it muſt be plain- 
ly expreſſed in the Writ, Cc. the Words are, 
— nobis intelligi, c. How cometh the 
King to underſtand it? the Danger muſt be 
fully expreſſed. | | BIO 

For this I hold it more fit for a Stateſman 
than my ſelf to give an Anſwer. unto, that 
the King ſhould diſcover his Intelligence; whe- 
ther it is fit to make known to all the World 
the Danger the Kingdom is in. But yet 1 
find that in the ſaid Writ 4 Aug. there is ex- 
preſſed both Danger by Pirates on the Sea, and 
that the Dominion of the Sea is like to be loſt ; 
And that theſe are Dangers to the whole King- 
dom. For the Certiorar;, I find it is directed 
to the Shire, and the Writ of Aittimut to 
the Court of Exchequer, and therefore he 
could not take Exception to 'theſe Writs ; 

- whatſoever I ſhall rake Advantage of, it muſt 
be contained in the Writ 4 ggg 
In this Writ, Three Things, as Dangers, 
are expreſſed. Firſt, The Danger by Pirates. 
Secondly, The Danger of loſing the Domi- 
nion of the Narrow Seas. And, Thirdly, 
The great Peril in this Time of War. 
- For the Pirates, I ſhall not meddle with 
them; they are but petty Robbers, and ftill 
running away: The Ports muſt defend them- 
ſelves againſt theſe z the Inland Counties are 
in no Danger of them ' 

I will not inſiſt upon the Dominion of the 
Narrow Seas, though that is conſiderable; for 
in the Defence of that conſiſts much the Pre- 
| ſervation of the Kingdom. But I ſhall inſiſt 

on the Danger of the Kingdom expreſſed in 
the Writ 4 Ag. thus, Confideratis etiam peri- 
culis undiquaque, c. there is Danger, there is Pe- 
ril round about us, and it is by reaſon that 
on every Side. „„ 

There are two Things trouble this Point. 
Firſt, The Subject ſuſpects that this is only a 
Pretence, and that the Kingdom is not really in 


Secondly, That there being great Sums of 


Money raiſed upon this Occaſion, that this 
in the End, ll” be drawn to be annual an 
perpetual : But if they were fatisfied that the 


Kingdom were really in Danger, likely they 
would be content to pay the Money till the 
Danger be over. | 


For my part, I anſwer to theſe —— 
ä That it is an umworthy duppoſition. I mu 
in Danger for two Things: One Reaſon is, 


Becauſe it is ſo expreſſed in the Writ 4 Aug. 


It cannot be denied, but that the Kingdom 
may be in Danger. It hath been Conquered, 
and ſo it may be again, therefore it is ne- 


 26ffary it ſhould be foreſeen and prevented; 


and ſome Body muſt do it, and who better 
than the King, that hath the Care and Charge 
of the Kingdom? He faith the Kingdom is in 
Danget, and hath ſo declared it by his Writ, 
why 1 ſhould not believe it, when the King 
bath 

nee | 


a 


there are now Times of War, we ſee Danger 


declared it to be ſo by bis Writ, T know 


my 
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My other Reaſon that the Kingdom is in 

nger is, That it is ſo de facto. It cannot 
be unknown to any Man, that theſe three or 
four Years laſt paſt, great Navies have been 
at Sea, and preat Forces on Land. If we 
ſhould have but an ordinary Defence at Sea 
by Shipping, no Man can tell or ſuppoſe, but 
that thoſe Navies, being ſo great, may land 
where they will, and in as many Places as 
they will; what. Spoil would they make be- 
fore ſuch time as any Reſiſtance could be 
made againſt them ? 8 
They objected here, That theſe Navies at 


Sea, they are engaged in War one with ano- 


_—_ we are ſafe enough, we need not fear 
I anfwer, They are, I think, engaged in 
good earneſt; but who knoweth how ſoon 
theſe Wars may end? They may end by the 
Mediation of Friends, or the Death of ſome 


one Perſon. And when there is a great Navy 
at Sea, and Forces at Land, how eaſy is it 
to remember an old Quarrel; or to pick a 


new one? | „ 
Theſe Things do perſuade me that the King- 


dom is in Danger, and a very great and juſt 


Cauſe to make Preparation for Defence. And 


if every Man would be ſo perſuaded, they 

would not deny the Payment of the Money. 
An Example of this Nature hath happen d in 
former Times: In Heu the Seventh's Time, it 


appeareth, by a Record on the King's Part, 
at. 1. Hen. 7. Pars 3: duo, there were Wars be⸗ 


tween the King of the Romans, and the King 


of France ; they were both Friends unto 
Hen. 7. they ought him no III-will; yet by 


reaſon of theſe great Wars, great Forces at 8 


and great Forces at Land, the King wou 


not truſt them, but ſent forth his Proclama- 


tion, to command, that Watch and Ward be 


kept over the Sea Coaſts, and Command was 
to all his Subjects, that upon ſhort Warning, 


they ſhould be ready for Defence of the 
Kingdom; ſo this may well be an Example 
for the Courſe that is now taken, for Defence 
of the Kingdom. 25 5 


I ſhall now come unto thoſe Reaſons, and 


unto the Records that have been objected on 


either Side. 1 ſhall begin with the Kings 
fide, becauſe that layeth a Charge on the De- 


fendent. 10 0 | 
It hath been objected, That ſome of then 
are not warranted by the Record. Firſt, ſay 
they, there is a Ship commanded to be pro- 


vided, and Money muſt be levied: But in 
the End, when this great Sum of Money is 


collected, it muſt be disburſed, no Man 


knows how. No ſuch Thing in the Re⸗ 


cord. Oe | 

To this I anſwer, The Record faith, a Ship 
muſt be provided, and the Sheriff is to Rate 
the County, ſecundum facultates, towards the 
ſame; not a Word of any Money to be paid 
unto the King. It is a Ship that the Sheriff 


is to build, and to aſſeſs Money towards 


They have ſaid - beſides, Here is in the 


Writ a Command for the Impriſonment of 


the Party, and that his Liberty is taken a- 


way, dearer to him than bis Life and his 
e Goods, 
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Goods, wherein he hath an abſolute Property, 
ſhall be taken away. Theſe Things, they ſay, 
are not warranted by the Writ, nor by any 
thing in the Record. LONG | 

I anſwer, Ir is not warranted by the Pro- 
ceedings in this Caſe, for the Scar” Fac is not 
to ſhew Cauſe why the Party's Goods ſhould 
not be fold, or he impriſoned, but, why he 
{ſhould not be charged with the Money aſſeſſed 
upon him. 

They ſay, That the general Defence of the 
Sea lyeth upon the King; becauſe he hath 
wherewithal to do it. 

I would willingly disburthen my ſelf as 
much as I can of the Objections: A general 
Anſwer I ſhall give to theſe Particulars. 

They ſay, The King bath Perſonal Service, 
the Service of Tenents, by Knights Service, 
Eſcuage, Caſtle Guard, Grand Serjeancy, Petty 
Serjeancy. : 
| Is the King bound by theſe to the Defence 
of the Kingdom? He that doth look on their 


Originals will not ſay ſo : For theſe are Te- 
nures reſerved upon the ſeveral Grants made 


by the King, and no more Reaſon is there that 
the King, by this, ſhould be tied to defend 
the Kingdom, than there is for the Lords, that 


are Subjects, that have the like Tenure, that 


they thould be bound to the Defence of the 


Eons l 
They ſay, He hath, beſides theſe Wards, 
Marriages, Reliefs, Fines, Iſſues, Amercia- 
ments, primer Seiſin, Fines of Alienation, 
Reſpites of Homage, all Fruits of the Tenures, 
and therefore muſt go towards the Defence of 
the Kingdom. 


I anſwer, Theſe Profits 400 caſual; beſides, 
if he be not bound in reſpect of the Tenure, 
as aforeſaid, he cannot be bound by the Fruits 


of them. N . 
It hath been objected, That the King hath 
the Profit of the Sea, as Royal Filhes, Whales, 
Ec. Wrecks at Sea, Treaſure Trove, Royal 


Mines, &c. 


I anſwer, Theſe he hath by his Prerogative, 
and not for the Defence, neither are they fir 
for a Subject to have. 

' You ſay, He hath particular Service from 
the Cinque Ports and other Places. As from 
Alalden, Colcheſter, and other Places, and be- 
{ides, he hath all manner of Cuſtoms, and in 
Regafd of theſe he is bound to provide for the 
Defence of the Sea. | | 

It is true, the King muſt, for an ordinary 


Defence, uſe the Means the Law bath allowed 


him; but that is not now the Queſtion : It is 
tor an extraordinary Defence. The Queſtion 


the King is able of himſelf, out of theſe, to 
prepare a Koyal Navy, without Help from the 
Subject? None are fo ſenſleſs as to think it. 

There be ſome other Things, to which I 
Mall give a general Anſwer. _ 


It appeareth by many Records, that the 


King hach paid Wages unto Soldiers, and 
{ome times hath hired Ships, and unleſs there 
had been a Conſideration, the King would not 
have done it. | 

To this I auſwer, It was for ordinary De- 
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fence, and he 1s bound to do it; and if he en- 
gaged himſelf by Promiſe to repay unto them 
their Charges, I can ſay no more but this, 


That every honeſt Man that makes a Pro- 


miſe will perform it, and ſo is the King bound 
to perform his Promiſe; for that which Honeſty 
binds others to the Performance of, Honour 
binds the King. | 
I ſhall come to thoſe Things to which a more 
rticular Anſwer 1s to be given. The Charge 
ieth General, upon the whole Kingdom, which 
I ſhall divide into three Parts. Firſt, The Ports. 
Secondly, The Maritime Counties. And; Third- 
ly, The Inland Counties: And to theſe three I 
will apply the Records. 1 
Firſt, For the Ports; they are of two Kinds, 
the Cinque Ports, and the Ports at large. 
What Services are due from the Cinque Ports, 
is expreſſed in libr Rubrico, in the r 
that they were to find 52 Ships, and 24 Men 
in every Ship, for fifteen Days, which cometh 
to 1188 Men. | oy 
The Ports at large are tied to no certain 
Service, it will appear by moſt of theſe Re- 
cords which J ſhall apply, that the Cinque 
Ports have been charged with more than their 
due, and the Ports at large equally with the 
Cinque Ports, Pat. 25. Job'. m. 6. the King 
ſent his Writ unto the Cinque Ports, and there- 
by commandeth, quod omnes Naves parate, Oc. 
& homines, he doth not here tie them to a 
Number, but all muſt go, Clauſ. 17 Johannis, 
m. 2 here the King ſent his Writ Baronibus ſuis 
de Rye, a Member of the Cinque Ports, , Quod 


venire faciatis omues Naves apud Quinque Por tus, 


this was general as the others. All the Ships 


not tied to the Number of 52, Claus. 14 Hen. 3. 
m. 13. A Writ went out unto Portſmouth, be- 
ing a Port at large, to provide a Galley, & 
eam munire faciant cum hommibus & quod prompti 
C7 parati ſint ad proficiſcend cum neceſſe fuerit. 


So here is a particular Charge upon Portſmouth, 


not bound unto it, to provide a Galley with all 


manner of Munition, Clauf. 25 Ed. 1. m. 5. dorſ. 


A Writ went unto Guernſey, a Port at large, to 
make a Ship ready as often as Need ſhould re- 
quire, de contributione faciend pro Navibus © 
quoties opus fuerit, Pat. 9. Edw. 2. pars. 2. m. 26. 
A Writ goeth forth, and that was directed, 
Ballivis & probis hommibus comit' Southhampton, 
to make Provifonem Navigii ſumptibus propriis, 
no Promiſe from the King to pay. this again. 
Clauſ. 20. Edw. 2. m. 7. A Writ goeth to the 
Sheriff of London, and that reciteth a Charge 
formerly laid upon the City, and upon Kent, 
for finding of 12 Ships; Londom to find 9 Ships, 
and Kent 3, and forty Men in every Ship, ad 


now ariſeth, if it were asked any Man, Whe- ſumptus ilarum, Clauſ. 20 Edw. 2. n. 8. A Writ 
ther they do think in their Conſcience that 


directed to the Bailiff of Tarmouth, which is 
none of the Cinque Ports, and they were char- 
ged with two Ships at their own Coſts. And 
the ſame Command, in the ſame Roll, for all 
Ships of 50 Tuns to be ready, Rot. Scot. 
10 Edv, 3. m.12. that Writ reciteth the gene- 
ral Obligation that they are bound in to de- 
fend the Kingdom, almoſt in the fame Words 
mentioned in this Writ; it reciteth, that every 
Man ſhould be aſſeſſed juxta ftatum & facultates, 
ſo there was a Contribution; then cometh in 


the Clauſe ultra illam pecunis ſummam debit” pro 


i 
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ſervitiis. It is true, indeed, the King did pay 


towards this, but it is expreſſed to be of his 


meer Grace and Favour, 10 Edw. 3. m. 2. dorſ. 
A Writ unto Winchelſea, a Member of the 
Cinque Ports, and that was Quod omnes Naves 
[int parate, both of the Ports & aliarum villarum , 
and the Reaſon is expreſſed, Becauſe without 
their Help the King was nor able to defend the 
Kingdom; and appointeth them, by that Writ, 


that the Ships ſhould be ready Victualled for 


thirteen Weeks; whereas the ordinary Time 
was but for fifteen Days. Vaſs. 12 Edw. 3. A. 8. 
there a Writ goeth forth to the Sheriff of Kent, 
and to the Barons of the Cinque Ports, where- 
by they were all commanded to look unto 
the Cuſtody of the Sea Coaſts; here are the 
Maritime Towns and Port Towns joined toge- 
ther. 25 Edw. 3. M. 22. dorſ. A Writ to South- 
ampton, ad Congregandum Naves, in the ſame 
Rol. M. 8. more Writs to other Towns, Pat. 
12 Edw. 3. pars. 4. m. 3. there was a Command 
that all that dwell within the Iſle of Thanet, 


that every one, from Sixteen to Sixty, ſhould - 


be ready to defend the Sea Coaſts, and this 


was juxta ſlatum & facultates. Rot. Alm. 13 Ed. 3. 
m. 12. Tarmouth charged with 4 Ships, and 
in each Ship 24 Men; whereas uſually it was 
but 21 Men in a Ship; now I think they are 


come to ſix Score Men in a Ship; there are an 
infinite Number of Rolls to this Purpoſe, to 
charge the Port Towns, | „ 
come now to my ſecond Diviſion, which 
is Maritine Towns. Pat. 48 Hen. 3. M. 4. Dorſ” 


A Writ went to the Sheriffs of Norfolk, reci- 
ting, That Ships and Soldiers had ſtaid there 


long, and that they were intended to depart, 
becauſe their forry Days were paſt, command 


was, that they ſhould ſtay, Donec aliud inde 
mandatum fuerit. Clauſ. 23. Edw. 1. M. 5. Dorſ” 


There were Writs directed to the Sheriffs of 
Southampton, Dorſet and Wilts, theſe three Coun- 
on are all Maritime Counties. A command, 
that they ſhould raiſe three Thouſand Men to 
defend the Coaſts, Pat. 24 Edw. 1. Ad. 17. A 
Writ directed unto the Sheriffs of Lincoln, Jork, 
and Northumberland, to aſſiſt certain Commiſ- 


ſioners to take up an Hundred Ships, with a 
competent Number of Men, theſe are to Mari- 


time Counties: The like Writs go to the Sheriffs 
of Suſſex and Southampton, and theſe for the 


Preparation of Ships, and to take them where- 
ſoever they are to be found. Rot. Pat. 25. Edw. 
1. M. 6. Writs went to Southampton, Devon, 


Cornwall, Dorſet, and many other Places that 
were Maritime Towns, for arreſting of Ships, 
and raiſing of Men. But the Rolls, I might 


moſt inſiſt upon, are only theſe ;; Ill but name 


them, Pat. 24. Edw. 1. A. 16. Exts, Remem 
Regis. & Rot. 78. Clauſe 25. Edw. I. II. 26. 
Clauſ. 13. Edw. 3. M. 14. Pars. 1. Dorf. Scot. 


10. Edw. 3. M. 22. By all which it appears, 


not only the Ports, but the Maritime Counties 


have contributed. towards the Charge of the 


Defence of the Kingdom. And the other Side 


do hardly deny it, but that the Maritime Towns 


may be charged. . O00 Gs 
I will open it plain, that it is for their Eaſe 
to bring in the Inland Counties. This Cauſe is 


may be charged, then it bringeth but in the 
Inland Counties. In England and Wales there 
are Fifty- two Counties, Thirty-three of theſe 
are Maritime Counties, ſo the Inland Counties 
are but Nineteen at the moſt, and they contri- 
bute but to a fourth Part of the Charge, for 
the Defence of the Kingdom; and ſo much to 
my ſecond Diviſion of Maritime Towns. 

To the third Diviſion; which is of Inland 
Counties, that they have been charged, I ſhall 
make that appear, that the greater Part ot 
them have been charged formerly for this man- 
ner of Defence. 

They object, that the County of Bucks is an 
Inland County, and that Mr. Hambden dwells 
thete; and therefore no Reaſon he ſhould con- 
tribute to the Defence, no Inland County ever 
did it, ſay they. | 
There may be two Reaſons, wherefore, in 
former Times, the Writs for the moſt part 


went to the Potts and Maritime Counties. Firſt, 


Becauſe they have the Benefit of the Seas by 
Exportation and Importation of their Goods. 
And, Secondly, Becauſe they are continually in 


Danger of Pirates and Robbers, and far nearer 


for a ſudden Defence, than the Inland Cotin- 
ties are. But this cannot be held for a ſuffi- 
cient Reaſon, that they only that are near the 
Danger, ſhould be put to defend the whole 
Kingdom. I am ſure the Inland Counties re- 
ceive great Gains and Profits by the Commo- 
dities from the Port Towns, and they are the 


more in Safety, the ſtronger the Sea Coaſts are 
kept. And therefore no Reaſon, but that they 
ſhould contribute towards the Charge of the 


Defence of the Sea. For all the Writs, ſave 
one Commiſſion, have gone to be for the gene- 
ral Defence of the Kingdom; then no Reaſon 
but Inland Counties ſhould be charged. If 
they ſay apy Rey did it, it is a ftrange Pre- 
ſcription ; t 


ſelf, that, becauſe he never paid Tythe to ſucli 


a Vicar, or ſuch a Parſon, that therefore he will ; 


never pay it. 5 


+ I ſhall go to the Records that charge the In- 
land Counties. Clauſ. 48. Hen. 3. M. 2. A Writ 


directed to the Mayor and Bailiff of Bedford, 
an Inland County, it doth recite, that divers 
of that Town were called to go with the King 
towards the Sea Coaſts, Contra hoſtilem invaſio- 
nein & nunc neceſſe e, & cauſas fortuit' ut. levari 


fac & expenſas, and W at what Rate they 


ſhould Levy it, the Horſemen were to have 
eight Pence per Dur: and the Footmen' four 
Pence. Clan 48. Hen. 3. AH. 7. A Writ di- 
rected unto the Sheriff of Huntington, thereby 


the Men of that County were commanded to 


go to London, and from thence unto the Sea 
Coaſts,” for the Defence of the Kingdom. Rot. 


Scot. Exts. Remem” Regis. 24 Ed. 1. M. 78. Dorſ”. 


A Writ is directed to the Sheriff of Berks, and 
this is to diſtrain Men to make good the Cu- 
ſtody of the Sea Coaſts. Rot. 26. Ed. 1. AM. 5. 
The like Writs were directed to the Sheriffs of 


Hertford, Eſſex, Nottingham, Derby, Huntington, 


Cambridge, &c. and almoſt to all the Inland 
Counties, pro cuſtodia Maritima, all to come to 


not of ſo great Conſequence, as is conceived z London, and to go from thence to the Sea 


tor if the Port Towns and Maritime Towns Coaſts, for the Defence thereof, Clayſ; 13 Ed. 3. 


Pars, 
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ars. I. A. 14. Dorſ'. A Writ goeth out to 
ord, ad difiringendum, for Wages, pro cuſfodia 
Maritima, one Man was diſtrained, and he plead- 
ed, he had been charged in #lts, and ought 
not to be charged in another County, and for 
this there went a Superſedeas. Rot. Viagii 1. Hen. 
4. M. 10. A Writ was directed to the Sheriffs 
of Nottingham and Derby, two Inland Counties, 
and this was to proclaim quod omnes hommes, 
inter 16 & 60 parati fmt, &c. to go with the 
King, within the Kingdom, where he pleaſed. 
Clauſ. 1. Rich. 2. M. 18. Writs were directed 
to the Mayor and Bailiffs of Huntington and 
Cambridge. This Roll is cited by the Council 
of the Defendent, and in part it maketh for 
the Defendent, and in part againſt him. The 
Effect of it is this, the Writ is directed to the 
Bailiff of Huntington, and this recites a former 
Writ to provide Barges, called Ballingers, with 
forty and fifty Oars a-piece, like unto a Galley, 


at the Charge of the moſt rich Men, and this 


was ad Cuſtod' Maris. And the like Writs went 
unto the Towns of Nottingham, Glocefter, and 


Warwick, and divers other places; theſe Veſ- 
ſels were not deviſed then, I find them uſed. 
before in King Edward the Third's time. In the 
Parliament Rolls, 2 Ed. 4. M. 22. the Commons 


did complain, that a Commiſſion was gone forth 
for the making of theſe Barges. True, upon a 
Petition of the Commons, the King faith, he 


will adviſe with his Lords, there is no more 


done, but upon this they ceaſe. I have now 


done with the Precedents on the King's Side. 


I ſhall now come to that which hath been 


ſaid on the Defendent's Side for their diſcharge. 


And, Firfl, For the Acts and Petitions in Par- 
lament, which are weighty and conſiderable. 


First, For the Statute de tallagio non concedendo, 
which was in the time of Edward the Firſt, it 
| hath been doubted, whether this be a Statute 


or no. I ſee no Colour of doubt, but that this 


is à Statute, it is printed amongſt the Statutes, 
and ever accounted for a Statute. And in the 
Petition of Right, it is recited for a Statute. 


And to ſay it is no Statute, is becauſe the Parlia- 
ment Roll is wanting, if it ſhould be difallow- 


ed, it would draw a great Inconvenience with 


it, for private Men might embezzle the Re- 


- cords, and then if the Records were wanting, 
the Adds of Parliament ſhould be void. 


It is an Act of Parliament no queſtion ; but 


the Queſtion is, whether the Proviſion made by 


this Writ, be within the meaning of this Sta- 
tute, | | 
And I conceive it is not; for there are two 
Words in this Statute obſervable, Talliage and 
y no Aid here, will you take away 
the Aid pur fils marrier, or pur faire Fitz. chi- 
walter ? by no Talliage, will you have it ſo, 
the King ſhall demand no Sum of Money; then 
if you will give it this large Conſtruction, you 
will take away all Fines and Amerciaments that 
are due unto the King, all lawful Impoſitions; 
and ſurely this was not the Intent and Mean- 


ing of this Statute : But it was only to take 


away all Taxes and Talliages that were unlaw- 


ful. If they were lawful, this Statute meddleth 
not with them. 5 


Now, that no Talliage is to be taken, it 
appears in the Parliament Rolls, 13 Hen. 4. A. 
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42. where an Office was granted by the King, 
with a Fee, for the meaſuring of Lannen-Cloth; 
that the Subject ſhould pay unto hum a cer- 
tain Sum of Money ſor every Piece meaſured , 
whereupon, at the Parliament, the Commons 
complain, that this was an unjuſt Impoſition, 
and they deſired that they might not be char- 
ged with this kind of Talliage, which, as was 
= was unjuſt, and ſo they had preſent 
Relief againſt it. ; 

The next Act of Parliament is, 14 Edw. 3. 
the ſecond Parliament of that Vear, three Par- 
liaments being held that Year. The Commons, 
they grant unto the King a certain Sum of 
Money, for the great Buſineſs he bad as well 
on this Sig the Sea, as beyond; but after a 
Ceſſation of the Troubles, then the King is to 
be at the charge of the future Defence, there- 
upon the King granteth this ſhall not be had 
in exemplum, and that they ſhall not after- 
wards be taxed without Parliament; and this 


is the ſtrongeſt Thing that I have heard ob- 


Jetted. FLY 
It requireth a good Anſwer, the Words are 


plain, no Charge, no Queſtion z but this is a 


Charge. I looked into the Petition of Right, 


and it is not there mentioned, nor amongft thoſe 


Acts of Parliament that are in the Margin; 


but the Reaſon why it was omitted, I know 


not. | 772 
I .obſerve in this AQ of Parliament a ſubſe- 


quent Clauſe, that will go far to the anſwering of 
this Objection; for neither in the Acts of Parlia - 


ment, nor in the Petition of Right, is there any 


mention made of the Defence of the Kingdom, 
if the King had been bound to defend the King- 
Fa the Parliament have accepted this 


dom, cou | 
as a Kindneſs at his Hands? 14 Edw. 3. This 
AG was made, yet the Aids continued, none 
of theſe Writs found till 24 Ed. 3. Rot. Franc. 24. 
Ed. 3. M. 9 & 26. there went out Commiſſions 
to array Men to the Counties of Suffolk, Dorſet and 


' Somerſet, for the Defence of the Maritime Parts; 
within eleven Years after the making of the Sta- 


tute, Rot. Franc. 26 Ed. 3. M. 5. The like Writs 
to the Earl of Huntington, Confiderantes quod om- 
nes incolg tenentur de jure ad defendend* in pericu- 


lo; and oe Hoy ſhall array the Men in this 
ring them ad Cuſfodiend mare; 


County, and to 
and by this it is recommended for the Erecting 
of Barons, which is the firſt Direction of that 
Nature: So here is a new Charge, and within 
eleven Years after the making of the Statute, 
the ſame Lear likewiſe there went Writs to 
the Sheriffs of Nottingham, Derby, Salop, Berks, 


Middleſex, Bucks, Northampton, &c. So although 


theſe Writs go almoſt into every County, and 


diverſe other Writs of the like Nature, as Rot. 


Franc. 28 Edw. 3. M. 34. yet, as I ſaid, in no 
Act of Parliament extant, nor in any Writ that 
ever went forth that I can find, there is any 
Thing appears to charge the King with the De- 
fence of the Kingdom, and in all of them, no 


Diſtinction made between the Port- Towns, Ma- 


ritime-Towns, Counties, and Inland-Counties; 
but that all of them are generally chargeable. 


And for the reſt of the Acts of Parliament, 


they are all mentioned in the Petition of Right, 
and therefore I paſs them over. There is in 


thoſe Acts, Proviſion againſt Loans and Grie- 
T0 Vances z 
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which is but Equity. 


vance; but this Clauſe, for the Defence of the 
Kingdom, I find it 2 in no Act of Par- 
Hamemt but this of the 14 Edw. 3. before men- 
tioned. py WT 

I will now come to the Petitions in Parlia- 
ment, Rot, Parl. 13 Edw. 3. M. 9, 11. It was 
there declared unto the Commons, that the French 
had Invironed the Iſland of Guernſey, and all 


this was for Default of a Navy upon the Sea, 


and therefore it was needful to conſider how 
this might be regained. It was anſwered by 
the Commons, That concerning the Right and 
Guard of the Sea, they deſired to give no Ad- 
vice, faying, they have no Cognizance of Things 
concerning the Sea. But if there be Occaſion, 


the Cinque-Ports are to be charged; and ſaid 


further, that in the Marches of Scotland, they 
were to defend the Kingdom a 
But that this kind of Defence 
them, was never heard of. 


I will give you an Anſwer to your Ads of 


Parliament, and Petitions of Parliament, by 
putting of a Caſe. I will admit that you have 
an Act of Parliament as ſtrong as you can make 
it, that the whole Charge of the Defence of 
the Kingdom - ſhould lie upon the King, and 
not upon the Subject, in caſe of any ſudden 
— Admit there was a greater Power at 
Sea; 


give way to the 


Miſchief, than an Inconvenience. 


Then, if you ſay, the Acts of Parliament 
ſhould give way to Neceſſity, then you have 


anſwered all you have objecte. 
This is not the only Caſe of Neceſſity. I 


ſhall put you another Caſe, when Acts of Far- 


| Lament muſt give way to Neceſſity, That if a 


Man be Attainted of Treaſon, he is diſinabled 
to inherit by Act of Parliament. But if the 
Kingdom ſhould deſcend to ſuch a Man, then 
the Act of Parliament ſhould give way unto 


it. And ſhall not the Acts of Parliament give 


way unto Neceſſity for Defence of the King - 
dom? What me there have been Petitions 
in Parliament to have it decreed, that this kind 
of Charge ſhould not be laid upon the Subject? 
Admit it 77 _ » 33 eu 
yet by the Law Zquity they ought to b 

chan and in all 4 they ought to be 


charged towards the Defence of the Kingdom, 


and that for three Reſpecete . 
Firſt, For the Reaſon given in the Writ, 


Secondly; The King 
ſhould have Means wherewith to do it. 


But you ſay he may call a Parliament, and 
they will give bim [eans wherewith to do 
: it 'y- +, " e + 440! SF. p. £1 Fake: 3: 44 


"Tis true, this Thing in Queſtion, if it had 


been done by Parliament, it had been done by 
the happieſt Means; but becauſe he might have 
it by Parliament, muſt he therefore have it no 
| otherways. The Queſtion now is, whether 
what is done, may be done without a Parlia- 
ment or no ? What is done, is done by the great 
Seal, which is the next Authority unto a Par- 


8. 


inſt the Scots - 
ould lie upon 


than the King was able to make Defence 
againſt; then, I pray, whether ſhould this not 
eſent Neceſſity, os the King- 
dom ſhould be loft ? Is it not better to indure a 


| ood ones tangit Yor mes dib Jupportar 3 


| is truſted with the De- 
fence of the Kingdom, and therefore tis fit he 
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lament. What if an Enemy had come before 
the Pqgliament had met, or before they had 
granted any Aid, ſhould the Safety of the King- 
dom depend upon ſuch Contingencies ? God 
torbid. Will you have Forces on both Sides, 
and reſtrain the King to this Power by Parlia- 
ment, which may 5 
W * may be loſt in the mean time? 
birdly, Many Inconveniences might happen 
both to the King and Subject, if this ſhould 
be ſuffered : If the King thould be reſtrained 


of his Royal Power, it would turn to his Con- 
tempt, both at home and abroad. And all 


this while the Matter is not ſo great, it is 
but parting with a little Money ſecundum fta- 
tum & facultates, * e 


It is true, as Mr. Holborn hath ſaid, that 
in former Titnes they have been careful not 
to leave too much Power unto the King; but 


you would leave fo little as would bring him 
in Contempt both at home and abroad. The 
worſt that comes to the Subject, is but to yield 
their Help to the King, in ſuch Times of Dan- 


ger, with a ſmall part of their Eſtate, and 
then it would make Foreign Nations that 


know of it afraid of us, which now by this 
Occaſion have Encouragement to attempt that 


which otherwiſe they would not. | 4 
It hath been objected, That if the King may 


raiſe Moneys in this Manner, many Inconve- 
niences would follow, and it would be 
Means to keep back Parliaments. Fs 


To this Objection I anſwer, It is no Means 
to keep back a Parliament, for there are many 
other Cauſes of calling a Parliament, beſides for 


the Defence of the Kingdom ; as, For making 
good Laws, redreſſing of Grievances, c. the 


ing may be engaged in a Foreign War, and 


the Subject muſt help him. But to call a Par- 


liament always is not neceſſary; for when 
the Kingdom was in the greateſt Danger that 
ever it was, as in 88, and the Rebellion in 
the North, yet no Parliament was called in et- 


ther of theſe Dangers. 


Next they object, That if this Courſe be ad- 
mitted, the King may pretend a Danger when 


there is none; or a great Danger, when it is 
but fmall; and fb may raiſe a great Sum of 
Money, and the Subject ſhall hve but little 


Benefit thereby. 


I ſhall give three Anſwers to this Objection 


Firft, If this Power be in the King, and that 


Power be juſt and equal, then it is not to be 


taken from him, becauſe he may miſemploy his 


+=. If he miſuſe his Power, the Fault is 


In the next place, this Obje&ion cannot be 
made unleſs you ſuppoſe Injuſtice in the King: 
Make what Laws you will, if the 
—_— will break through them. 
ing out upon this Pretence, and that great Sums 
Money are levied, and the Monies employ-' 
ed to another Uſe, it were a great Inconve- 


nience; but in this Caſe there is no ſach Fear, 


for the Writ is expreſly to make a Ship, and if 
they would have taken any Advantage upon 
that, the Council ought to have pleaded it 
the Judgment oughr to appear there upon Re- 
cord. There appears * in this Caſe » 


e ſo dilatory, that the 


E 


King be un- 
If ir fo falls out, that the Writ go- 


and 


* 
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be coming unto his Majeſty's Hands, but fit is 
ſaid 1: he Writ, volumus aut em, Ic, we will 
that no part of the Money be converted to 
another Uſe than to the building of a Ship. 
Then they object, That by the ſame Reaſon 
that the King commandeth his Subjects to pro- 
vide one Ship now, by the ſame Reaſon he 
may command two Ships the next Lear. 
To this I anſwer, If the Danger be greater, 
the Defence muſt be greater, and then the 
Supply muſt be greater; and no Man can 2 
poſe that the King will impoſe that on his Su 
jects when there is no need. e 
1 ſhall now come to the two laſt Excepti- 
ons. Firſt, That the Power cannot be. given. 
to the Sheriff by the Writ 4 Aug. to Tax eve- 
ry Man ſecundum flatum & facultates z that 
this is too great a Power to be committed to 
the Sheriff. T 
To that I anſwer, That 1 conceive the She- 


riff to be the fitteſt Man, and moſt indifferent 
for that Purpoſe; for if there were Commil- 
ſioners, or many Men appointed for doing 


thereof, they might, perchance, be partial to 
their Friends: And the Sheriff having all the 
Freeholders Names, and the Bailiffs for his Mi- 
niſters, that know the Eſtate of moſt Men; 
2 out of all doubt he is the fitteſt Per- 
on. 1 e4: ͤßb„ Os 
For the Exception to the Scir Fac' it hath 


been objected, That the King cannot by that 


Courſe levy Moneys, becauſe the King having 


no [Intereſt in the Money, he cannot levy it 


by Scir Tac neither doth it appear in the 


Writ, to whom this Money is to be paid. 


I confeſs this Point, though not ſpoken unto 


by the Defendent, is of moſt Difficulty. © 
Though no Perſon certain is named, to 
whom this Money is to be paid, and the 


Sheriff is only to levy it according to the 


Writ, and the King providing a Ship, I ſup- 
| Poſe that S6r* Fac may iſſue for it; for if a 


common Perſon claim any thing, or be wrong- 
ed, or debarred from his Right, he hath, b 
the Law, a Writ for his Remedy, and mall 


not the King have the like Remedy for this 


Ship, being for the Defence of the Realm in 


general, for Which he is intruſted, to pre- 
vent a Wrong to be done to this Common- 
wealth? 


But in this Caſe, the Scir? Fac is not for. 


Mr. Hambden to ſhew Cauſe, why he doth not 


pay the Money to the Sheriff; but, why he 


doth not pay the Money he was aſſeſſed to- 
wards the making of the Ship; which, for 
ought i know, when it bath done the Service, 
is the Subject's again, at whoſe Coſt it was 
provided, for they might either have hired a 
Ship or bought a Ship, Ii. Fitz. ber. Na. br. 
it is held, the King may, for the Good of his 
People, fend forth Writs for removing com- 
mon Grievances, and for repairing of Bridges, 


and the like: And why may not the King 


A Writ went out to the Mayor and Bailiff of 
Oxford to repair the Walls and Ditches a- 


as the Walls and Ditches of a Town? The 
all done. 


„ 


Scac'. 24. & 25 Edw. 3. where a Commiſſion 


Cauſe adjudged in the Exchequer, it is a 
Norffs Cauſe, where divers being commanded 


againſt them, and the Jury found the one 


And the fir gave Security for the Repayment 


WT ES 
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ſend forth Writs for ft neceſſary a gervice as” 
to defend the Kingdom? Clauſe: 1 Rich. 2. % 


bout the Town, and why not as. well to re- 
pair the wooden Walls of the whole Kingdom, 


King hath Charge and Power over all, to ſee 


But it hath been ſaid, When this Money 


* 


is gathered, we know not what becomes of 


I anſwer them, with the common Roll in 


went forth to levy Money for Maritime De- 
fence, but what was done thereupon is not 
expreſſed. But at that Time there was a 


to go to the Wars againſt the Scots, and had 
thereupon Armour and Wages allowed them: 
Aſterwards comes a Counter- command to ſome 
of them not to go, and two Men that had 
Wages went not. Whereupon a Writ went out 


Guilty, and he was ordered to pay back the 
Money; but the other going to the Wars, af- 
terwards, by. a ſecond Direction, was quit: 
of his Wages, being 30 5. and alſo for the Ar- 
mo 83 
It hath, Laſh, been objefted, That this Tax- 
ation ought to be ſecundum legem & conſuetudi- 
nem hh > 6 a that ought not to be by Writ, 
but by Parliament. 
Time to Henry. the Fourth's Time, there bath 
been an Uſage and Cuſtom to ſend forth Writs: 
of this Nature, and ſince that Time till now 
not the like Command. 5 . 
About Hey the Fourth's Time, began your 
Tonnage and Poundage; ſo long as he had 
that, the Defence was at his own Charge. 
There is no Act for taking this Charge by 
Writ away; it is become a general Cuſtom, and 
the general Cuſtom makes the Law of England, 
and we are to examine and try new. Cauſes 
by the old Law, and now Fans this with 
what hath been done in former Times. 
I ſhall: make an end: For my own part, I 
am perſuaded in my Conſcience that there is 
eminent Danger: I am fatisfied in it, both by 
the King's Writ, and that which is apparent to 
every one, and there is à Neceſlity this Dan- 
ger ſhould be prevented: I do conceive this 
Writ to be Nee 5 this Danger of Ne- 
ceſſity ; and that the Danger appears ſuffici- 
ently in dh . have 1: 
Therefore I, conceive that the Proceedings 
are legal, and that there is good and ſuffici- 
ent Cauſe to charge Mr. Hambden, and that 
he ought to pay the 204. aſſeſſed upon him. 
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I ſhall ſpare that Labour. I cohceive the 
in Queſtion to be this. 
Whether the King, by his Right of Sove- 
reigntys may charge the Subject, in Caſe of 
| Def 
e 


T H E Record hath been OY e 


to . with him to the ne- 
 ceſlary Defence of the Kingdom, without the 
Subjects Conſent in Parliament. 
Mr. St. Johns, whom I take to be the Mouth 
of the Defendent's Council, confeſſeth, That 
this Queſtion is not ſo much De Re, of Ne- 
ceſſity, but De modo, if done without Farlia- 
ment. 
This is one of the 


Law. The King's Right: and Sovereignty, in 

a high rein, is concerned, and the Honour 
and Sa of the Kingdom, on the one Side; 
and the Liberty of the Sub „ in the Pro 
of his Go6ds, on the other Side. 


3 of this Kind, that I know of. Kings 
ve not ſuffer d their Rights of ogy ay wn 2 
to be debated at the Bar, 8 is, for t 
are Arcana Regni, not fit for 
The Uſe of Law was to have Cauſes debated, 
as ſaith one, No Man knows what Metal the 
Bell is of,” until he hears it nd Fa This _ 
hath been rung very roundly and boriou 
ne? Saz h \bjefted, Tha — 
2 e Su ave © tt mig: 
bring Actions againſt Officers of the King 
for Aſſeſſments, by vertue of this Writ. But 
for that 1 find no Precedents, ſave only one, 
which is in the 25 Ed. 1. the Abbot of Ro- 
bertsbridge's Caſe; and he was taxed double 
for this Matter of Defence of Sea, and Land, 
in two ſeveral Places: And therefore he 
brought his Action to be diſcharged in one 
Plage. But i in Caſes of this Nature, they peti · 
tioned in Parliament, to the King, for N 
as appears by many Precedents. 

In Bracton, who wrote after Henry the Third's 
Time, and inclined to thoſe Times, when the 
Liberty of the Subje& was 22 maintain- 

he faith, Totum Regnum petatur, Cc. they 
9 80 to petition the King, but now: you" have 
Actions brought againſt the King's Officers 
in the King's-Bench, Common-Pleas and — 
in this Cee and it pleaſeth the Kin 
_ this Scir* Fac to the end that the he 


of this Cauſe may be tried by the Judges of 
the Law. | 
Report, and Coke's Comment on-Lit- 


In the 11 
tte, its ſaid, fol. 10, That the Laws and 
Cuſtoms of the Parliament are obſcure, lex w 


uſe the Help of others, 1 hope you will par- 
don me for that. 


publick Debate. 


Sir Francis. ; © Kt. One of the Fuſtices FI 
Common: Pleas at Weſtminſter, in the Ex 
ETON Tae. of Sie Money. 1 


wundern Parliament enda of ab omnibus, ig: 
nota a multis, & — Paucis. As Tulh ſaid 


of one tiny would define Anima, and ſaid it was 


Muſica Harmonia, that was, à Muſician, Homo 
non multum receſit ab arte ſua; I, for my own 
part, will keep my ſelf to my own Art of 
the Books of the Law and Statutes. And if I 


I will briefly propound my Order and Me- 
thod, throughout the Caſe. Firft, 1 will re- - 
move ſome few impertinent Diſcourſes, which 


are not in the Record, as being out of the 
eateſt Caſes that ever | 


came in Judgment before the Judges of the 


Ring of this Bell. | ; 
Secondly, I ſhall 3 that the ſole Care 


of Defence, at Sea and Land, Jure Regio, ap- 


ains to the King, and none > other; and that 
is the ſole Judge of this. 
1 Birdh, That the ſole Charge of Defence, in 


ordinary Caſes, fegularly and l 75 „ 
Pe fis is ie fl Cauf that der came to 1 - gularly egally PPE 


taineth to the King, 


bly, That the . es of. 
Defence ought to be ſu myo the Parlia- 
ment, and upon this Rule, 2s | ones tangit | 


omnibus debet ſupportari. 
*Feftbly, If — be of Neceſſity, and, | 


the Danger great, and ſo great as the King's 


Revenue is not ſufficient to ſupply the Occa- 
ſion, then the Rule comes to be in Uſe, Qui 


3 commodum- ſentire debet & one and d if 


o * — Dod omnes tangit ab omnibus de- 
, That 3 in the Defence where all ought 
to join, the Sea and Land ought to aſſiſt and 
contribute the one to the other. | 
Seventh, I ſay, there are ſome particular 
Caſes, in which this Charge of Defence cannot 
be impoſed by Parliament. 
Eigbtbh, That the King volely. is intruſted, | 
2. Law, to impole this Charge upon the 
And, Nintbl, Theſe being my Generals, I 
ſhall come to my Minor, and conclude that 
this Charge is- juſtly impoſed, * the King, 
without Parliament. 
a As to 2 Impertinency, you. ſpeak & | 
onnage and Ponndage there any 
Grant on Record? Shall we take Notice of a 
Thing that is not in Rerum natura? I ſay, 1 


wiſh- it had been granted, for Qui adimit me- 


dium demit finem : He that taketh away the 
ordinary Means of Preſervation, is the Author 
of Ruin and Deſtruction; you lee it is 7 
but you cannot tell by wat Right. If this 
were material, you wronged your Client, you 
pleaded it not. And if it is dot. rial you 

_ wronged 


146 


— 


— — — — 
. — 
— — — Ü Pnꝛü2ʃͤ᷑᷑ — 


— — 
——— — 
— — — — 


Charge of the Defence regularly and 1 ally 
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wronged us, and your Auditors, and your 


ſelves, to talk of it. 

You ſay, This Ship-Money hath been char- 
ged for theſe three Years together: Is this Diſ- 
courſe within the Record? If not, you ſpeak 
without Book. | 

You ſay, The King hath impoſed great 
Sums of Money upon Mercbandizes : But 
what 1s this to the Buſineſs now in Que- 


ftion dS: wo | ; 
Then you talk of a Property the Subject 


loſeth thereby; but this rather to abuſe the 
People, without either Colour or Shadow. It 
was ad faciendum, or rather, infciendum Popu- 


lum. If you, at the Bar, had not ſpoke it A- 


gumenti gratia, it could not have proceeded out 


of the Depth of Malice, or Ignorance, or both. 


If one be found Guilty of Murder, and the 
Judge knoweth the contrary, what ſhall be 


done? He ovght to acquaint the King there- 


with, for ir is the King's Right of Sovereignty 


to pardon, but the Judge hath no ſuch Power. 


ſay, the whole Care appertaineth to the 


King only, and he is the ſole Judge both of 
the Defence at Sea and Land, Fitz. Na. Br. 
fol. 113. Le Roy de droit Savior & defenſor ſon 


Realme. al bien verſs la are come verſs les eny- 
mies. Regiſt. fol. 127. Rex, Cc. pro eo quod nos 


Dignitatis noftre Regni ad providend' ſalvationem 
Kegni noſtri circumquaq; ſumus aftridi. Fortiſcue, 


cap. 37. Omnes _ Regis deferre, Ic. in 


Defenſione & tuitione Regni, I think no Man can 
well oppoſe this. | 


But we will come to | the Third. The fole 


E, 
qui recte regit hac duo ſunt neceſſaria, Arma &@ 


leges, Oc. with which Words accords Juffinian, 


in his Proemium, from whence that is taken in 
Plowden, fol. 315. in the Caſe of Mines. One 


Reaſon why he faith Royal Mines belong unto. 


the King, is, Becauſe he is the Head, and the 


People his Members. And he is to preſerve the 
Subject two ways: By Arms, to defend them 
. againſt all Hoſtility ; and by Law, to preſerve 


them from Injuries. 3 Report. fol. 11. the Body, 
Lands, and Goods of the King's Debtor were 
liable to Execution, Quia Theſaurus Regis eft pacis 


vinculum & Bellorum Nervi. Report. 11; The 


King's Treaſure is the Ligament of Peace, the 
Preſerver of the Honour and Safety of the 


Realm, and the Sinews of Wars, and is of high 


Eſtimation in Law, in reſpect of the Neceſſity 


thereof, that the imbezling of Treaſure Trove, 
8 


though not in the King's Cheſt, is Treaſon. 
And Treaſure, and other valuable Things, are 


ſo incident to the Crown, that they cannot go 
from the Crown, He hath on the Land, Ward- 


ſhips, Eſcheats, Amerciaments, Ic. for the 
Maintenance of his Honour and Dignities Royal. 
For the Sea, he hath Whales, Cc. theſe do 
lirtle towards an Army to defend the Sea. 
The Reaſon why the King hath the Cuſtoms, 


is for the Protection of Merchants upon the Sea, 


againſt Pirates and Enemies of the Realm. 
So I ſhall conclude this Point, That the ordi- 
nary Defence, both for Care and Charge, of 
Sea and Land, doth appertain unto the 
King. Wk. 
The next is this, which is my Fourth Head: 


HAMBDEN; Eſq; 

That the extraordinary Charge of Defence re- 
gularly ought to be ſup lied by Parliament, 
and cannot be done without it. Albeit Sub- 
ſidies be of Gift and Grant, yet this is of 
Right and Reaſon; the King is Pater Patria. 


If the Son give unto the Father when he wants, 


it is his Duty. 19 Hen. 6. the Rector of Ched- 


dington's Caſe, whether the King my = a 


Diſcharge of a Fifteenth ?* If the King ma 
rant, a Diſcharge to one, ſo he may do to all. 


t is againſt Law the King ſhould not have 


Subſidies of his People, in Caſe of Neceſſity 


and Danger; the ſame Law that willeth the 


King ſhould defend the People, the ſame Law 


tells us we ſhould grant unto the King Aids 


for the Defence. This is to be done in Parlia- 


ment, regularly, and that this extraordinary - 
Charge cannot be impoſed, but in Parliament, 
' theſe are their Objections. F 
1 come now to the Statute De tallagzo non 
concedendo, which without Queſtion is a Sta- 
tute, being in our printed Books, and in the 


Petition of Right, 3 Car. it is recited as a 
Statute, and eſtabliſſed; the Words of that 
are, Nullum tallagium fine aſſenſu Parliamenti. 


And 14 Ed. 3. cap. 1. there the King expreſſes | 
himſelf, he will not impoſe any Charge or Aid 


on the Subjects, but in Parliament. Fortiſcue 


reciteth this to be the Law, No Charge withaut 


Parliament. And Bodinus, lib. 1. fol. 97. faith, 


That the Statutes of England are as a Buck- 
ler to defend the Subject againſt the King, 
for laying any Charge upon them but by 
Parliament. And in his Sixth Book magni- 
fieth this Kingdom for the due obſerving this 
Law. Other Kings, in this Point, have no 
more Power than the King of England, for 


that it is not in the Power of any Prince in 


the World, at his Pleaſure to raiſe Taxes on 
the People, no more than to take another Man's 


Goods from him. And yet, nevertheleſs, if the 
Neceſſity and Danger of the Commonwealth 


be ſuch, as it cannot ſtay for the calling of a 


Parliament, the King in his Wiſdom and Fore- 


ſight may lay a Charge, without their Conſent, 
and this is by the Law of Fus Gentium, the 
Rule of Law and Reaſon holdeth, Quod omnes 


tangit ab omnibus debet ſupportari,  ' _- 

And ſo I come unto my Fifth Head, If the 
Defence be of Neceſſity, and the King's Trea- 
ſure doth not ſuffice to defray the Charge, 
then, inſtead of the Rule Quod omnes tangit, 


c. this Rule ſucceeds, Qui ſentit commodum ſen- 
tire debet & onus, If the Treafure of the King 


will not defray the Charge, I do not conceive 
he is bound to ſell or pawn his Crown, or his 


Lands, though ſome Princes have been ſo cur- 


teous to do it, and paid it again. _ 
You ſay at the Bar, He muſt ſpend all, and 


more if he had it. I will put this Caſe in the 


loth Report; One is bound at the Common Law 
by Preſcription to repair a Wall againſt the 
Sea, yet in Caſe of Neceſſity, in avoidance of 
publick Miſchief, the Preſcription, ceaſeth; yet 
in this Caſe, if Reparation muſt be done, then 
cometh this Rule, Quando Impotentia excuſat tunc 
qui ſentit commodum ſentire debet et onus. And 
if he be not able to do it, the Charge being ſo 
extraordinary, ſhall he not have Contributzon? 
the Law compelleth not Impoſſibilities. 13 
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Kingdom. Quando Hannibal ad Portas, for the 


laſt by the Normans. 


The Tryal of JOHN 
e King is bound to defend the Kingdom b 

. by Sea: But if the Defence be ſo 
great, and the Danger tends to the Subverſion 
of the Kingdom, and the King not able to make 
Defence, the King and his Subjects ought to 
contribute to this Charge, in due Proportion. 
Ubi eft eadem ratio, ibi of eadem lex. If the Law 
ſhall make this Proviſion for a ſmall Level of 
Ground, a fortiori for the Commonwealth, 
in the Time of extraordinary Danger and Ne- 
cellity. 


__  Giatbly, In this joint Charge of Defence, the 


Land ought to afliſt the Sea: Nay, it is not 
poſſible . any Iſland ſhould be defended with- 
out the wooden Walls of the Navy at 
Canutus the Dane entred the Thames Mouth 
with an Army, and afterwards went and land- 

-ed in Dorſetſbire; and again ſhipped his Men, 
and entred the Severn; then he went into Force- 


fferſbire, then he ſailed back again unto other 
Parts of the 7 So he that is Maſter of 


the Sea may make great Spoil upon the Land 
at pleaſure. The Netherlands having a great 
Navy, the Spaniards fortified ſtrongly, as 
ſoon as the Wind ſerved ſet Sail, and were 


Fourſcore Miles off before the Spanzards could 


march with their Forces, to make Reſiſtance, 
they preſently got a ſtrong Place, and after- 
wards failed to another Place, and took that 


alſo. Theſe are no new Examples for Iſlands 
to be Maſters of the Sea. Our Grand Army 


in 88, at Tilbury, what Good had they done, 
if the Spaniards had been Maſters at Sea? It is 
not poſſible for an Iſland to be ſafe, without a 

vy at Sea, as appeareth in Sir Valter Raw. 
leigh's Hiſtory of the World, and if the Sea muſt 


defend the Land, why ſhould not the Land be 


contributary for the Defence of the Sea and 


Land? There are ſeveral Precedents where Writs 


have gone to Inland Counties, to charge them 
to ED unto the Cuſtody of the Sea, Clauſ. 
48 Hen. 3. 24 Edw. 1. 26 Edw. 3, c. Writs 
have gone into Berks, Oxon, c. Inland Coun- 
ties, to command them to contribute towards 
the Defence of the Ses. 
To the Seventh, That in Caſe of inſtant Dan- 


ger, the Impoſition cannot be by Parliament. 


ill here conſider the Nature of the Danger, 
as, Mr, Solicitor readily purſues it. If it con- 
cerns the Eſſence, Subverſion, Deſtruction and 
Ruin of the Kingdom, or the Diſhonour of the 


E 


Senators then to ſit down in their Robes, is ra- 


ther a Charge to the Commonwealth, than 


ought elſe. It is no Time then to call a Par- 
liament, no well-adviſed Man will think it fit; 


here are Pericula viſa, the Danger is certain, 


none will ſay it is fit to call a Parliament. 

This Kingdom of Exgland hath been four 

Times conquer d, and therefore we have Rea - 

ſon to foreſee the Danger, firſt, by the Romans 
then by 


then by the Saxons, he Danes, and 


The Moraliſts do make three Parts of Pro- 
vidence. Firſt, Memoria preteritorum. Second ly, 
Ferſpicientia praſentium. And, Thirdly, Provi- 
dentia futurorum, It much concerns the King, 
the Head of the .Common-wealth,. to be. cir- 
cumſpe& in the Prevention of publick Dan- 


ger; Conjectures and Probabilities are to be 


-ſtantly? Beſides, there may be ju 


f 
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regarded. Now put the Caſe upon a pro- 
bable and violent Preſumption: A potent E- 
nemy is prepared and ready to come. Is it 
not fit there ſhould be a Defence prepared in- 

l Reaſon of 
State, why an Enemy is not fit to be revealed 
in Parliament; for if great Preparations be, 
and very probably againſt us, then to diſcover 
them to be an Enemy, is to give theni Occa- 
fion to become a Challenger. No Man can 
know the certain Event of Things future. 
One may be a Friend, in ſhew, to the King- 
dom, or a Neuter, not yet openly diſcover 
yet we may be miſtaken in our Opinion of 


. them. I leave this to your Conſideration, whe- 


ther it be fit, or no, to diſcover our Thoughts, 
in Parliament, of an Enemy ? THY 

The Eighth Thing is, That in theſe Caſes of 
Neceſſity and Danger, the King, Jure Gentium, 
may charge the Subject, without his Conſent 
in Parliament, by his Regal Prerogative; for in 
the King there are two Kinds of Prerogatives, 
Regale & legale, which concern his Perſon, 
Lands and Goods. | 4 


Now for the Prerogatives Royal of a Mo- 


narch, they may be reſembled unto a Sphere, 
the Primus Motor is the King. It is obſerved, 
that every Planet but one hath a little Orb by 
it ſelf, that moveth in its petty Compaſs : So 
the Center is the Commonwealth, the King is 
the firſt Mover. I will repeat ſome of theſe 
Prerogatives, for they are by all Laws, and by 

JJ OE ag 
Ihe firſt Regal n is this, that con- 
taineth all the reſt, That the King may give 
Laws unto his Subjects: And this doth not de- 
tract from him, when he doth it in Parlia- 

ment. wi © To make Peace and War, 
19 Ed. 4.6. Thirdly, To create Supreme Ma- 

giſtrates. Fourthly, That the laſt Appeal be 
to the King. -Fifthly, To pardon Offences. 

Sixthly, To coin Money. Seventbly, To have 
e Fealty and Homage. And, Eigbtb- 
5 To impoſe Taxes, without common Conſent 
n Parliament, Theſe are the principal, and 
thete are many more of them, and allowed by 
Law. Comines, fol. 179. faith, © That if the 
„Cloud be ſeen but afar off, the King, without 
* the Conſeht of the Subjects cannot tax them; 
but if the Cloud be over head, the King may 
call certain wiſe Perſons unto him, and tax 


« his Subjects.” 


© You fay, That if the King doth move a 


War Offenſive, there's Time enough to call a 
Parliament; if Defenſive, the Cloud is ſeen long 


before. 


But, Oh, Good Sir! is this always true? Is 
Not the Cloud ſometimes even over the Head, 
before deſcried ? If you read Comines, he will 


tell you, That in Times of 'Peace we ought to 


fortify. But in theſe Caſes, where the Dan- 
ger is imminent, faith Bodinus, lib. 1. cap. 47. 


« the King ought not to expect a Parliament, 
© but is 55 rae Mobeys ſuddenly, and ſuch 
* Impoſitions laid upon the Subjects are juſt 
© and neceſſary.” This is the Opinion of thoſe 
Writers, who wrote not according to the Law 
of any one Kingdom, but according to the 
Law of Reaſon. I could vouch theſe two Au- 
thors, concerning the Right of Ig ©: = 
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which they pave to Kings, to impoſe Charges 

on the Subjetts, without Conſent of Parliament, 
in Time of Neceſlity. | Fay! 
But what if the King will levy Money, up- 


on Pretence of Defence in Time of Danger, 


and diſpoſe of it otherwiſe, and the Danger 
not ſo apparent. 


I fay, So pious and juſt a King will never 
pretend a Danger, if it were not Re vera. And 
if any Man will think the King will charge 
himſelf and his Subjects to no purpoſe, far be 


it from my Thoughts to think ſo. This Mo- 


ney thus taxed, 15 employed accordingly, for 
the Defence of the Uo together with the 
King's own Money. Which he would not do 
upon Pretence. EA 3 

Again, The King is Pater Patria, therefore, 


by the Law of Nature, he is intruſted with the 


efence of the Kingdom. And this Power 


to tax his People is but a Conſequence of 


To ſay in Time of extraordinary Danger and 
Neceſſity, Boni viri ſunt Abi leges, I ſay, for 


every Man to be his own Judge, is for every 


Man to do what he liſteth. Mr. Holborne tells 


you, That if it reſts in the King's Power thus 


to tax the Subjects, whereas Mr. Hambden is 


now taxed 20 6. he may the next Year be taxed 
at 20 J. for ſaith he, If the King may tax 
« when he will, then he may what he will.“ Its 


an ill Conſequence you make of it; you mag- 


nify Parliaments, great Reaſon we have for 


it; let us do ſo of Kings; let none think 
| keen gs gg” of Kings; no Queſtion they will 


regard the Laws of God, and to make ſuch 
Objeftions, is not handſomely handled. _ 


Now we come to Precedents, and Acts of 


Parliament. For Precedents, my Brother Veſton 


hath taken pains to repeat them, therefore I 


ſhall not. | 


Two Precedents the ' Defendent's Council 
have much relied. on, Rot. Parl. 2. Rich. 2. 


| Part. 1. I have here the Record, and in truth, 


it were a great Eaſe to the Judges, and to the 
Cauſe, to avouch them truly. This of Richard 


the Second, was in his Minority; and no Or- 
der being taken for the Defence of the King- 


dom againſt the next Summer, and nothing 


was found in the King's Exchequer: A Coun- 


cil was called; and for Concluſion they fay, 
They cannot remedy this Miſchief without a 


Parliament: Whereupon a Parliament was cal- 
led; and in the mean Time the King hav- 
ing Monies lent him, he gave Security to re- 


pr © 

Conſider this, the King was at this Time 
but an Infant, it was in a very troubleſome 
Time, many of thoſe that were Parliament- 


Men made Default to attend, excuſing them- 


ſelves, That they had other Buſineſs. This 
then that was done was but a Reſolotion in 
troubleſome Times, this is no ſuch bindin 
pr Ian that it ſhould be made ſo muc 
0 


And Rot. Parl. 2 Hen. 4. A. 22. a Commiſ 


ſion went forth for the providing of Barpes, 


and the Commons petitioned to avoid this 


Cbarge, and pray'd that the Commiſſion might 


be repealed. And the King, upon this. calls 
in the Commiſſion, Shall this be a Diſclaimer 


of the King's Right? He faith he will ſpeak 
with his Lords. This is only a ſatisfactory 
Anſwer. Beſides, the King was but an Uſarper. 
Now to fay this Anſwer of the King's is a Re- 
ſolution in the Caſe, is a great Miſtake. 
He that will go through this Load of Prece- 
dents that have been vouched on both Sides; 
he had need to have more Time than Mr: 
Holborue, who ſpent four Days 
You have alledged Precedents both befott 
the Conquelt and ſince: That of the Danegelt, 
though it was a heavy Yoke, yet it was ne- 
ceſſary to be born: Whether it was granted 
by Parliament or no, uon conſtat. I ſay, it is 
a good Precedent, and I hold it good without 
Parliament. 
Some diſtreſſed Kings, as King Fobn, Henry 
the Second, and Richard the Second, they did, 
indeed, do that by Borrowing, which they 
might have took of Right. 88 
Now, to give an Anſwer to the Statutes of 
25 Edw. 1. and 14 Edv. 3. and the Petition of 
Right, 3 Car. Admit, I ſay, there were an ex- 
preſs AQt, That the King, were the Realm in 
never ſo much Danger, ſhould not have Aid 
from his Subjects, but in Parliament, it is a 
void Act; will any Man ſay ſuch an AQ ſhall 
bind? This Power is as inſeparable from the 
Crown, as the pronouncing ot War and Peace 
is: Such an Ad is manifeſtly unreaſonable, 


and not to be ſuffered ; ſaith Doctor and Stu- 


dent, To follow the Words of the Law, wer 
in ſome Caſes, Injuſtice, and againſt the Goo 


of the Commonwealth; wherefore, in ſome 
Caſes, it is neceſſary to leave the Words of the 

Law, and to follow that which Reaſon and 
Juſtice requireth; and to that Intent Equity 


tion of God, or Law of Reaſon, from the 


is ordained, which is no other but an Excep- 
neral Rules of the Law of Man: Which Ex. 


ception is tacitly underſtood, in every general 


Law. This Impoſition without Parliament ap- 


pertains to the King onginay, and to the Suc- 
be a Sovereign in Right 


ceſſor ipſo facto, if he 
of his Sovereignty from the Crown. You'can- 
not have a King without theſe Royal Rights, 
no, not by A& of Parliament. = 

Again, Theſe Acts bind not, for that a fa- 
vourable Conſtruction, in Caſe of the King, is 
to be had in all Caſes, Doctor and Student 
fol. 27. Tis not poſſible to make any general 
Rule in Law, but it ſhall fail in ſome parti- 
cular Caſe: If a Law were made in a City, 


pen the Gates of the City before Sun-riſing, yer : 
ore 


1f the Citizens, before that Hour, flying be 
their Enemies, come to the Gates of the City, 


and one, for ſaving the Cirizens, open the | 


Gates before the Hour appointed, yet he offend- 
eth not the Law, for that Caſe of Neceſſity is 


excepted from the faid 2 Lat by Equity. 


So for the Statute in Edvard the Third's Time, 
not to give any Relief to a ſturdy Beggar, up- 
on Pain of Impriſonment; get it one relieves 
him with Cloaths, in the Extremity of cold 

Winter, to ſave his Life, he ſhall be exciſed 
by the ſame Statute : By ſuch an Exception of 
the Law of Reaſon and Equity, as aforeſaid, is 

this Power reſerved to the King, ee 
Impoſſibilities are to be excepted out of all 
55 Laws, 


* 
* 


Laws: Nemo tenetwr ad impoſibilia, Poverty 
and Impoſſibilities, as one anſwered, were 


Love. 


_ ger? How doth this Neceſſity appear? If you 
would find it, you need not to enquire for it 


the Writ ſheweth, and the moſt 1 
Conſtruction is to be had for he BUY 
Plowden's Comment. 336, the Caſe of 

Gold and Copper. 3 15 
Now all this while I have been in the Ge- 
neral, and in a manner in Propaſitions; I gome 


„as in 
ines of 


I ſhall thew upon what part of the Record 1 
ſhall ground my ſelf. Though in the Mittimus 
it be Salus Regni periclitabatur, which is ſa id to 
be Metaphorical, for that it asketh no great 
Anſwer. It is good enough as in the Writ of 
Oyer and Terminer, omnes qui babent damnum vel 


ſalvationem, are bound to contribute; will you 


bind the King to the Language of F. S. ? May 
he not expreſs himſelf in what legal Manner he 
pleaſeth?' '.  - 1 


is too general: If it be alledged, and you de- 
murr upon it, you confeſs this for the moſt 
Advantage for the King; as in the Caſe of 
Mines. It is not alledged in the Scir Fac , 
this might have been made a good Queſtion. 


4 Aug. containerh the Cauſes for this great Pre- 
——_ and expreſſeth them in particular. 
What if it were no more but this, Leſt we 


mould loſe the Dominion of the Seas? What 
is it to be called Dominus Maris, and not to 


maintain it, but to ſuffer this Princely Honour 
to periſh, and others to become Maſters of it? 
What Havock and Confuſion would follow ? 
And this is the true Intention of the iſſui 


forth of this Writ. - 


Next, Confideratis etiam periculis Ec. that is, 


The Danger is fo evident, and fo great, in 


8 5 
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more mighty Goddeſſes than either Force or 


But now you will ſay; Where is this Dan- 


either by Sea or Land; but in this ou — 7 
avourable 


now to Application. Before I deſcend unto it, 


You fay, That this Phraſe of Salus Regi 


ing 


- 
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theſe Warlike Times, that of Neceſſity Defence 


muſt be made, both by Sea and Land: 


Next is great Oppreſſion uſed at this Time 
Datum eſt nobis Intelligi quod Predones, Ec. that 
the Pirates do take ahd fpoil our Merchants, 
carry our Men into Captivity : What will you 
fay to this? Let them take our Men, and let 
us have a Parliament, and we will bring them 
home again: The Land was never without 
Thieves, nor the Seas without Robbers. 

Next paratum periculum & preparantur, &c. 


now theſe Ships goe for the Defence of the Sea 


againſt this Danger, & veſtrum & veſtrorum, the 
Writ faith the whole Kingdom is in Danger 
both by Sea and Land; and you have confeſſed | 
this by your Demurrer. 

But you complain before you are hurt, be- 
cauſe you have ſeven Months Liberty, a Parlia- 
ment {might be called in that Time : Now in 
this Time of imminent Danger it is no Time 
to call a Parliament. 5 
You ſay it hath continued for three Years. 
Put the Caſe the Danger continueth for three 
Years, and then ceaſeth, and then the King 
ceaſech to lay a Charge, and the Danger be- 

ins again the next Lear; what! Shall not the 
King require Aid as the Danger increaſeth ? 
And now to conclude, without Repetition : 
It doth appear by this Record, that the whole 


Kingdom is in Danger, both by Sea and Land, 
of Ruin and Deſtruction, Diſhonour and Op- 
But without all theſe, I conceive the Writ 


preſſion ; and that the Danger is preſent, im- 


minent and inſtant, and | greater than the King 


can, without the Aid of his Subjects, well re- 
ſiſt: Whether muſt the King reſort to Parlia- 
ments? No. We ſee the Danger is inſtant, and 


admits of no Delay. Shall we go home, and 


ſit together in careleſs Security? Not ſo. But 
let us reſort unto our pious and juſt King, 
whoſe Prerogative and Right of Sovereignty 
is to defend the Realm, and to maintain his 
Subjects Liberties, And ſo I give Judgment 


for the King, 


4 | * * 
q s v 1. * & N . , * 
* , 1 4 * " ” * 
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Se Robert Berkley, Ke. 


One of His Majeſty's Juſtices of | the Court of King's-Bench, 


. * 
: ; 4 wa, 
M | 
I * 
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February 10. being Saturday, 13 Caroli Regis, Amo Dom. 1 637. 


ANTS EB; 5 


7 a þ3 


ban * — La | 


_EXCHEQUER-C 


n 
e 


4 Aug. 11 


| N Auguſt, 11 of the King's 
. Reign, there iſſued out of 
Teſte of the the Court of Chancery, his 
Shipping Majeſty's Writ, directed to 
nrit. the Sheriff of the County of Bucks, 


and the head Officers of Villa- 


ges and Boroughs in that County, & probis ho- 
minibus, that is, To all the King's Sod Sub- 
jects, in omnibus Villis, Burgis, & als locis in 
Com Bucks. 1 5 

1 may call this Writ, a ſpecial Writ, or a 
Commiſſion upon the Caſe. It is not a fic volo, 
it beginneth with divers weighty Reaſons. or 
Cauſes, pro ratione of the iſſuing of it; as, 


I. His Majeſty had Intelligence that certain 


Pirates, & maris graſſatores, as well Mabometans 
as others, were congregati upon the Sea, quod ab 
olim per gentem Anglicanam defendi conſuevit, 
and did daily rob and ſpoil the Ships and the 
Goods of che Subjects of the King, and of his 
Confederates, and did captivate the Perſons of 
thoſe whom they took. 

2. His Majeſty did conſpicere, that thoſe Men 
did navigia indies Preparare, ad mercatores ulte- 
ius moleftandos & ad Regnum gravand' niſi citius 
remedium ponatur. 
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3. His Majeſty did conſider the Perils, qua 


undique illis guerrinis temporibus imminebant ita 
quod regi & ſubditis ſuis defenſini maris & 


regni omni feftinatione qua poterit conveniebat ac- 
celerare. CE | | 


4. His Majeſty's Royal Reſolution was, De- 
fenſioni regni, Tuitioni maris, ſecuritati Subditorum 
& ſalve conduct ioni navium & merchandizarum 
providere. e N 


Maxime pro to quod the King and his Proge- 


nitors Domini maris predict ſemper hactenus exti- 
terunt, & plurimum tede & Regem, fi honor ifte 


regius, ſuis temporibus diſpereat, aut in aliquo mi- 
Nr. | „ . 


5. Laſtly, his Majeſty called to Mind, a 
Regula juris & ratioms ; Onns iſtud defenſionis 
quod omnes tangit, omnes debet ſupportar: 
Prout per legem, & conſuetudinem Regm Anglie 
fieri conſuevit. | \ 5 | 
Upon theſe folid Reaſons, as upon a firm 
Foundation, the Mandamus of the Writ is 
grounded, and followeth in the next place. 

The Mandamns is, 1 8 og 
1. That all they to whom the For thismat- 
Writ is directed, ſhould among ter, ſee the 
them, providere unam navem de Writ, -- 


guerra, 
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\ 


Guerra, of ſuch à Burthen, and with ſo many 
Men, and other Particulars, as are mentioned 
at large in the Writ. | | \ 
2. That this Ship, ſo furniſh'd, be ready at 
Portſmouth, by the 1/ of March, then following, 
and from that Time, for 26 Weeks, to go wit 
His Majeſty's and other Subjects Ships, and to 
attend the Direction of thoſe to whom His 
Majeſty ſhould then commit the 2 of 
the Seas, for Tuition of the Sea, and Defence 
the Naht wn ht | ; 
3. That all this be performed, ad cuſtagia of 
themſelves tam in victualibm quam bominum ſa- 
lariis, & aliis ad guerram „ | | 
After the Mandamus, an Aſignavimus, or Com- 
miſſion to the Sheriff and the head Officers 
cometh, and then Directions to them. 
The Commiflion to the Sheriffs is inter alia, 
That he ſhall make an Aſſeſſment Secundum 
| Facultates cuiuſque, for Contribution to the Ex- 
pence of the Proviſions aforeſaid, ſhall appoint 


Collectors, ſhall levy the Money to be aſſeſſed 


(if it be denied) per diſtridtiones alioſve modos 
 debitos, and thall carceri mancipare thoſe who 
ſhall be contrarii & rebelles, 1 | 

The Directions to the Sheriff begin with a 
Clauſe of Nolumus. 


The King forbids that the Sheriff ſhall levy 
more than is neceſſary for the Expences. That 


any Money levied ſhall be appropriate to _y 
other Uſe, quovis queſito colore : And then, laſt- 


ly, in Caſe that more be collected than ſhall be 


uſeful, the King commands that Reſtitution 
be made of it. I WE Tt | 


9 Martii. 
12 Car. The the King (which is above a Year 
Tefle of the after the Ship ſhould have been 
Certiorari. ready at Portſmouth) a Writ of 


cery, directed to the ſeyeral Sheriffs pro tempore 
of Buckinghamſhire, _ „ 
That Certiorari recites, the Writ of Auguft 11. 
And for that the King was informed, That 
ſome had not paid the Sums aſſeſſed upon them, 


but refuſed to do the ſame; the King commands 


the ſaid Sheriffs reſpeCtively to certity into the 
Chancery, 
the Sums aſſeſſed upon them = 

The- Sheriffs accordingly make Returns in a 
Schedule annexed to the Certiorari. In one of 
the Schedules there is, inter alia, Stoke Mande- 
vile, Mr. Jobn Hambden, III. 


5 Maii. 13 After this, by Writ of Mittimus 
Carol. The out of the Chancery, teſted in 
Teſte of the , May laſt. The Tenure of the Writ 
Mittimus 


into the Ex · quod quidem brev* pro. eo quod 
chequer,  noftr” Anglia & popul' noft ejuſdem 
iclitabutur emanari curavimus in- 
ter alia brevia ad bumot proviſionem, & aſſeſ- 
ſament faciend per 
Dc. And alfo this Record of the Writ of 
Eertidrari, with the Return of it, and Sche- 
dule anner d, are ſent into the Court of Ex- 
chequer. | A 


regn 


By that Mittimus che King commands the | 


Lord Treaſurer and Barons, quod inſpectis thoſe 
| Records they ſhould facere ulterius inde pro 


* 
rB 1 5 6 


| After this Bill, 9 Alti 12 of. 


Certiorari iſſued out of the Chan- 


the Names of ſuch Refuſers, and 


of Aug. 11. with theſe Words, 


fingulos comitatus Anglia, 


levatione collectione & receptione of the Sums 
unpaid, prout de jure, & ſecundum legem, & con- 
1 regni Anglia fuerit faciend' & non 
alter. | | | 

By which (prout) but eſpecially by the (non 
aliter) the King's Honour 200 Care of Jukice 
are ſingularly eminent; for the levying the 
Money anew is not commanded, nay, it is 
forbidden, unleſs Jus, Lex, & conſuetudo An- 
glia do warrant it. | e 


After this, and in the ſame 
Month of Afay laſt, the Barons 
awarded a Writ of Scir* Fac' into 
Buckinghamſhire againſt thoſe whoſe 
Names are in the Schedule afore- 
ſaid, thereby commanding the Sheriff 


22 Maii. 
13 Car. The 
Tefte of the 
Scir' Fac. 


to warn 


them to appear in the Exchequer by a Day, 


to ſhew Cauſe, if they can, why they ſhould 
not be charged with the Payment of the Sums 
of Money aſſeſſed upon them and unpaid. 

The Scir* Fac is always a judicial Writ; 
and certainly the Barons have proceeded very 
judicially and gravely, in awarding of it. In 
weighty Caſes, eſpecially, if they be not of 
common Impreſſion, proceeding Lento pede is 
Truly judical. _ N 


Upon that Si Fac Mr. Hamb- 


Ul ; 1b. The Return 
den is returned garniſht. 


of Sc' Fac. 
Mr. Hamb- 
den's De- 
murrer. 


le appearing, and having heard 
the Grad Writs and Records be- 
forementioned, without taking the 
common or any other Proteſtati- 
on, hath demurred generally. 
The Words of his Demurrer are, 
That materia contexta in the ſame Records, 
— ſufficiens in lege exiſtit ad ipſum oneran- 
TNM, 8 r ed 
Fe doth not ſay, that materia is minus vera, 
but, acknowledging the Matter contained in the 
Writ to be true, he putteth the Cauſe de bono 
malo, upon Sufficiency or Inſufficiency, in 
Point of the Law, for charging him. | 
Mr. Attorney for the King hath joined in 
Demurrer. 5 5 
Upon this Demurrer, one main or grand 
Queſtion, and ſome other inferior Queſtions 
have been ſtarted. ae | 
. Becauſe I have Time little enough for the 
grand Queſtion, I will not trouble you with 
arguing, or ſo much as ſingling out the other 
interior Queſtions. My Brother Veſton hath ſpo- 
ken to ſome of them, I concur with him. 
The grand Queſtion is ſhortly this, 3 
Whether, as this Caſe is, or in this ſpecial 
Caſe, (as it is upon the pleading) the Charges 
impoſed by the King upon his Subjects, for 
Proviſion of Shipping, without . common Con- 
fent in Parliament, be good in Law; yea, or 
- This is a Queſtion of extraordinary Weight, 
of infinite Conſequence, the greateſt that ever 
5 before jade of ordinary Courts of 
AItice.. | ; {7% IN 
Qui ad pauca reſpicit, facile pronunciat, but 
he that will determine in this Queſtion, muſt 
reſpicere ad multa, eaque magna & arlun. 


K k , Upon 


t 
' 


Legitima, vel pura. 


Kingdom. | 
No new Laws can be put upon them ; none A 
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Upon the Debate of this Queſtion at the 
Bar, elaborate, learned, and ftrong Arguments 


have been made on either Side. 


And truly, for my part, I have laid the 
Queſtion to my Heart. ; 
All the Arguments which have been made in 


it, I have been preſent at, and ſpecially heed- 


ed. | 

All the Records which have been brought 
to the Judges, on either Side, I have read over, 
as ſeriouſly as I could. 


my ſelf, I divide all that I ſhall ſay into theſe 


\ 


For my clearer Delivery and Expreſſion of 


Four Heads. 5 


Firſt, In the firſt Place, I will fate the Caſe, 


and will ſettle. the proper Queſtion of it, as the 


Pleadings are. | 
(The true ſtating and ſettling of a Caſe 
conduceth much to the right Anſwer of it.) * 


Secondly, I will conſider the Policy and funda- 


I have likewiſe conſidered of the Reaſons mental Rules. of the common Law, appliable unto 
and Authorities in Law, pertinent to this that which npon ſtating of the Caſe ſhall appear to 


Caſe. 

And upon my Pains, Deliberation and Stu- 
dy, I have concluded with my ſelf, and in 
mine own Underſtanding am ſatisfied, and 
think I ſhall ſatisfy others, that as this Caſe 
ſtandeth, upon the Records in the Pleading, 
or in this ſpecial Caſe; the Charge impoſed is 


good in Law, and conſequently that Judgment 
- ought to be given againſt Mr. Hambden, Quod 


oneretur. 


— 


ſeveral Magna Charta 


- 


be the proper Queſtion. 


Thirdly, I will confider the Ad, of Parliament; 

the Anſwer to Petitions iy Parliament, and the 

of the Liberties of Eng- 

land, which concern the King's Proceedings in this 

Caſe, e | 

Fourthly, I will anſwer the material Objections, 
which have been made on the other fide, 


Upon my Firſt General Head. 


Hope that none doth imagine, that it either 


is, or can be drawn by Conſequence, to be 
any Part of the Queſtion in this Caſe, Whether 
the King may at all Times, and upon all Oc- 
caſions, impoſe Charges upon his Subjects in 
general, without common Conſent in Parlia- 
ment? If that were made the Queſtion, it is, 


queſtionleſs, That he may not. 


The People of the Kingdom are Subjects, not 
Slaves, Freemen, not Villains, to be taxed de 


Alto & baſſo. | 


Though the King of England hath a Monar- 


chical Power, and hath jura ſumme majeſtatis, 


and hath an abſolute Truſt ſettled in his Crown 
and Perſon, for Government of his Subjects, 
regni. | | | | | 

It is one of the Queſtions in the Juramen- 
tum regis, at his Coronation. (See the old Mag- 
na Charta, fol. 164.) Concedis juſtas leges & con- 
ſuetudines regui eſſe tuendas. And the King is to 


yet his Government is to be ſecundum leges 


anſwer, Concedo. 


By thoſe Laws the Subjects are not Tenents 
at the King's Will, of what they have. | 
They have in their Lands Feodum ſimplex, 
which, by Littleton's Deſcription, is bereditas 
They have in their Goods a Property, a pe- 


culiar Intereſt, a meum & tuum, 


} 


They have a Birthright in the Laws of the 


of their Laws can be altered or abrogated with- 


out common Conſent in Parhament. Fs 

Thus much J ſpeak to avoid Miſapprehenſi- 
ons and Miſreports upon that which I ſhall 
ſay in this Caſe, not as if there were Cauſe of 
ſaying ſo much, upon any thing challenged 
on the King's Side. | . 


FI ISS 1 


We have in Print His Majeſty's own moſt 
gracious Declaration, That it is his Maxime, 
That the People's Liberties ſtrengthen the Kings 
Prerogative, and that the King's Prerogative is 
to defend the People's Liberties. N 


_ Secondly. Tho' Mr. Hambden's Counſel have 
ſpent all their Powder in citing a Multitude 
of Records, beginning with one in King Jobx's 
Time, and ſo downwards, to prove, 2 5 
That the King's Miniſters have) 5 
aid, that the Barons have been | Out of the 
y Writs commanded ſometimes King's Moneys 
to pay, ſometimes to make Al T Dues, 
lowances; i: 5 35 


2 | Foreign, | 
In Caſes of Faker, Wars. | 

(Voluntary Tc £ 
In Caſes of particular or ordinary Defence of 
the Realm, as upon Rebellion of Subjects, or 
Inroades by Enemies, into Parts Marches, or 
Maritime; ſuch Enemies I mean, as are not 
greatly formidable, as are apt to run awa 
3 they hear of any Force coming againſt 
them. 2 5 
In Caſes of ſetting forth Ships, for ſcowring 


the Seas from petty Pirates, ſo that Merchants 


may have ſafe Paſſage. OTE TE 
In Caſes where Victuals, or other Proviſions, 
were taken from particular Perſons, by way 


of Purveyance, for Soldiers, or for the King's 


bo Caſes of borrowing .of Money' by the 
King's Officers, for War, or ordinary or extra- 
rama ITP! 7 ones 

In Caſes of taking Money or Goods againſt 
the Owner's Conſent, by Warrant, for the King's | 
Uſe, for War, or other manner of Defence. 


In 
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In Caſes where particular Men's Ships, Hor- 
ſes or Armour, were loſt in the Wars. 
In Caſes where private Mens Houſes were 
uſed in the King's Service. e M7 
Laſtly, In Caſes of general and extraordi- 
nary Defence, where the King had ſufficient 
Aids for that Purpoſe, granted to him in Parlia- 
ment. 20, PE. 
Although I confeſs it be true, that the King, 
in all theſe cited Caſes, muſt pay of his own, 


without impoſing upon the Subject, yet I ſay, 


that thoſe Gaſes come not 'cloſe to our Cale ; 


for every of thoſe Caſes hath a manifeſt, par- 


ticular, and juſt Reaſon, but none of theſe Rea - 


ſons are appliable to the Caſe now in Queſti- 


on, as is eaſy to demonſtrate, if a Man would 


enter into every of theſe Particulars; which I 
forbear, for ſaving of Time. 

And. theſe Records being taken away, the 
Multitude of the Vouchers on Mr. Hambden's 
Side will be greatly abated. _ 


Thirdh. The Caſe of the ancient Tribute cal- 


led Danegelt, of which Mr. Hambden's Counſel 
hath ſpoken, though it come nearer. than any 
of the former mentioned Caſes, yet it much 
5 1 from the Charge impoſed in our 
aſe. l 
It hath been ſaid on Mr. Hambden's Side, 


Fit, That Daweyelt was not impoſed, but 
by common Aſſent of Parliament. 


Seconth, That after it was ſo impoſed, it 


was releaſed by Edward the Confeſſor. 
Thirdh, That it hath been now ſo long un- 


collected, that it is ſcarce known what it 


To the Firſt I anſwer, That the Proof urged, 


that it was created by Parliament, is, at the 


lected in his Time for 


arcendos, &c. was not relea | 
Confeſſor; for it appears in Tilburienſis before- 


| beſt, but a Conjecture: It hath been ſaid, That 


the Words of Leges Edw. Confeſſoris, c. 12. are 
in one Place, Statutum eft Danigeldum annuatim 
reddi, &c. And in another Place, Danigeldi 


redditio primitus inſtituta eft, &c. And Statutum 


is a proper Word for an Act of Parliament, a 
Statute. | | . 

But in my Underſtanding it is apparent, 
that it had not Creation by common Aſſent in 
Parliament, but only by Regal Authority, or 


at the moſt by the King, with his great Lords 


Aſſents, which in thoſe, and after Times, was 
frequent. My Reaſons ave, 


uf, In Tilburiesfis, or the black Book of the 


Exchequer, I. 1. c. 28. the Words are expreſs, 
A regibus Anglicis flatutum eft, Oc. no mention 
of any others who joined in that Statutum. - 


| 2d, It appears, | y the faid Leges Edv. Con- 


feſ. c. 12. that at the beginning of Danegelt, 


omnis Eccleſia libera erat ; the Reaſon given, 
quia magis confidebant Eccleſia orationibus, quam 
armorum deſenſonibus; and yet in the Addition 
to the ſaid Leges, it appears, that V illiam Ru- 
fus impoſed that Tribute upon the Cl 
and that without common Aſſent : For the 
Words are, Danigeldum conceſſum eſt ei a Barong- 


> Church alſo, 


bus non lege ſtatutum neque firmatum; and cer: 


. tainly thoſe Barons by whom it was conceſſum, 


were not all the Baronage, for it 1s plain, that 


the Biſhops and Mitred Abbots did not con- 


ſent. 


3dh, In that Clauſe where Hatutum eff is uſed; 
in Leges Edw. Confeſſ. the Danegelt is ſaid to 
be 12 d. ex wunayuaque bida; and afterwards it 
doth appear that it was made. 4s. by Villiam 
Rufus, ex unaquaque bida, Eccleſia non excepta z 
which Increaſe was moſt unjuſt, if no more 
— 12d. was limited by common Aſſent at 
rſt, 


_ To the Second, I anſwer, with Sir Henry Spel- 
man's Diſtinction, There were Two Kinds of 
Danegelt; one, ad pacandos Danos ; another; ad 
arcendos Danos, and other Pirates. It may be; 
that the Confeſſor releas'd that ad pacandos, for 


the Danes troubled not this Kingdom in his 
Time, they had enough to do then at home; 

and ſo there was no Cauſe of Collection of any + 
Taxes ad pacandos Dauos: And though it was 


de facto exacted by the Daniſh Kings before Ed- 
ward the Confeſſor, viz. Canute, Harold, Hare- 


foot, and Hardicanute, it was unjuſtly taken by 
them, the Cauſe of Grant of it ceaſing in theit 
Time of Sovereignty here; and that might be 


the Cauſe of the Confeſſor's Dream, That he 


ſaw the Devil mg apo the Money col- 
; | anegelt ;, which Suppo- 
ſition of a Viſion occaſioned him to releaſe it. 


as it is written: But 3 * ae ad 
ed by Edward the 


cited, that Danegeldum ſub indigents regibus ſol- 


vebatur uſque ad tempus Willielm primi, if ſub 


indigenis regibus, then under the Confeſſor. 
Again, it appears in Leges H. 1. c. 16. that 

Danegelt was in that King's Time a Duty to 

the King: For the Words are Danigeldum fi ad 


terminum non reddatur red emendetur Ergo not 


releaſed by his Predeceſſor Edward the Con- 


feſſor. ER 5 
1 further find in Ranulpbus Ceftrenſis, that 
Stepbanus Rex, Regnum iniens, Danigeldum, 1 2s, 


ad hidam, quos anteceſſores ſui ſingulis annis acci- 


piebant, in æternum condonavit, which (condonavit) 


ſhews that he, as a King de facto, had a Right 


to it, ergo, not formerly releaſed. But for the 
Validity of ſuch a Releaſe by K. Stephen, a ma- 
nifeſt Uſurper, tending to the Diminution of 


the Crown, eſpecially if it were of a Tribute 
; 2 to the Crown, by Act of Parliament. 


9 E. 4. J. 2. 


To the Third 1 anſwer, That it is true, it is 


obſcure what the Danegelt was, you have heard 
by what has been cited, mention of 1 s. 25s. and 


4.5. to be the Sum of it, and truly, I think, it 


was more and leſs, according to the Occaſion of 
Money for Defence; the Tribute ad pacandos 


Danos, 1 believe at firſt was but 12 d. out of 


every Hide, yet afterwards' increas d by the 
Three ſucceſſive Kings, Danes themſelves, for 


I- find that it was at firſt but about 10000 J. 
per Amum ; it after was raiſed to 300001. then 
to 40000 J. and; laſtly, to near 50000 I. Which 
huge Sum was in theſe Times» a Burthen jnfup- 
min x19 emer ne ni -  Portabh + 
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ortable to the People: But howſoever, the c. 11. as it is miſprinted, in Learned Sir Henry 
Uncertainty of the 8 (eſpecially if you Spelman's Gloſſary. 99 Wo 
_ underſtand that which was collected ad arcen- Ad Danos arcendos, a Regi bus Anglicts flatutum 
dos Danos) is a clear Proof, that it was not eff, ut de fingulis bidis jure quodam perpetuo duo 
created by Act of Parliament, for then the ſolid? argentei ſolverentur iu uſus virorum fortium, 
Sum thereby certain could not be mounted. qui perluffrantes maritima impetum boſtium re- 

All Hiſtorians do agree, that the original primerent. 41] ly 208 56224 
Time of Danegelt, was in King Etbelred's _ Dua igitur principaliter pro Danis inſlitutus eſt 
Reign. I obſerve, that King Etbelred ſhewed bic redditus Danigeldum dicitur, hic ſub indigenis re- 
himſelf weak and improvident, in that he gibus ſolvebatur nſque ad tempora Regis Williel- 
looked not to raiſe Means for Defence of his mz primi. Ipſo namq; regnante, tam Dan quam 
Realm againſt the Danes in Time; but when ceter* terre mariſq predom, haſtilis cob:betur in- 
the Danes were Maſters, then he began to pro- cwrſus. Cum ergo din ſolviſſet terra, ſub equſdem 
vide againſt them. And for that Cauſe divers Regis imperio, noluit boc ut ammatim ſolveretur 
of our Hiſtorians write, that he was called by quod fuerat urgente neceſſitate bellice tempeſtatis ex- 


a Nick-name, 


the other Side, we the Subjects of England, who dimitti. Bk 8 E 
enjoy ourſelves and what we have in Peace, Karo igitur tempori bus ejus vel ucceſſorum iþ- 
through His Majeſty's Royal Care and Provi- frus ſolutum eſt, hoc eft cum ab exteris gentibus bella 
dence, have Cauſe to yield unto our Sovereign vel opiniones bellorum inſurgebant. | 
King Charles, the Honourable Name of Charles Verum quocung tempore ſolvatur ab ipſo liberi 
the ready, or, Charles the provident. ſunt qui aſident ad Scaccarium, ut dicitur, & vi- 
But to return, The Differences between the cecomates, c. 1 W 

ancient Danegelt and the Charge in our Caſe, 8 Danigeldum 1 12 d. ex unquaq; 
are apparent and many, for Leges H. 1. bida per annum, fi ad terminum non 

5 


| Caſe of Neceflity. 


Hydes of Land, and thence cal- Favour, That the Charge now demanded, is 
led, Hydage: Ours is collected out not within the ancient Acceptation or dignifica- 
| fof Perſonal as well as Real E- tion of the Words, Aids, Miſes, Priſes, Taxes 

ſtates. 5 | or Talliages, which it is to be agreed cannot be 

The Dan 3 It was a Tribute of Money: exacted by the King, without Conſent in Par- 
'& + urs a Proviſion of Shipping and liament. Neither is it within the Compaſs of 
Armour in Kind. 


and Clergy-men were originally Chevalier, pur file marier. That Kind of Aid 
exempt: Ours is general, upon all common Perſons, who had Seigniories, had 
without Exception. Right unto, as well as the King. No Colour 


Lege the Words of the Authorities under- the Word (Aids) pertinent to this Queſtion. _ 
written, from whence many Obſervations, and To the 2d. Kind of Aids, were Sums of 
good Concluſions may be drawn, touching Money from the Subject to the King, by way 


Danegelt. 


— 


enim infeſtantes vaſlationi ejus pro Poſſe ſuo inſiſe- See Parl. Roll, 11 H. 4. n. 45. 20000 Marks 


=O common Defence of Sea and Aids, if you take the Word in a general 
Land. 


TJ Eges Edw. Confeſſ. e. 12. Danigeldi redditio, 
1 propter Piratas primitus inſtituta eſt, patriam his Pleaſure with, and the like. | 


— - ñ 


Ethelred the unready. But, on adum, nec tamen omnino- propter inopinatos' caſus 


I. Annual: Ours is due only c. 16. reddatur, wita emendetur, 


2. It was collected out of Ppurt hh. I affirm, with ſome Clearneſs, under | 


the Word Subſidy, which may not be levied, 
4. It was againſt Pirates: Ours but upon Grant of it in Parliament. 


5 8 Senſe, they were of two Kinds. 1. Such as 
5. It was not general; Clergy, were Aids and Services too, as pur fair 


of comprehending this Kind of Aids, within 


of Help, ad agenda Regis, as for making of 
Caſtles, building of Bridges, Helps for Volun- 
tary or Auxiliary Wars, or for the King to do 


bant, ad quorum inſolentiam reprimendam ſatu- granted to the King, by the Name of an Aid, ö 


tum eft Danigeldum annuatim reddi ſc. 12. denarios Ent a fair ſon Pleaſure. And Rot. Parl. 25 Ed. 3. 
ex unaquaque hida totius patrig, ad conducendum u. 12. where the Application of the Word Aid, 
eos qui piratarum irr uptioni reſiflendo obviarunt. to ſuch a Purpoſe is diſtinguiſh'd from other 
De hac queque Danigeldo libera erat onnis Eccle- Payment to the King, 34 
fra quia magis confidebant Eccleſiæ orationibus, Miſes were Preſentations in Kind, of a Be- 
quam armorum defenſionibus. £ 


This is an 
Addition. 


By way al- 
{io of Ht 
tory.” 

This Book 


was written, 


King H. 2. 


& Difzipulus, it is lib, c. 28. not / del biens ſc, decimam partem bonorum in Civi- 


ànevolence, upon a King's firſt coming to his 
Hanc Libertatem tenuit Anglo- Crown; ſuch aze yielded at this Day in Vales, 
rum Eccleſia, uſque ad tempns Wil- to a Prince of Wales. © 
lielmi Funioris. a Priſes are taking of part of the Subjects 
Danigeldum conceſſum eſt ei a Ba- Goods from them to the King's Uſe, without 
ronibus non lege ftatutum, neque fir- Pay, hence Priſage of Wines at this Day. 
matum, ſed babuit neceſiitatis cauſa Taxes & Tallages, in Quinxim, B. 9. 34. H. 8. 
ex unaquaque hida 4 ſolidos, Ecclefia Nota per expoſition de ceux del Eſchecq; que tax 
non excepta. = Kt Tallage neſt guter, mes diſmes, quinzim, ou auter 
The black Book of the Exche- Subſidie, grant” per Parliament. Et le Quinzim eff 
quer, in that Part which is Jil: des Layes Et le Diſme eft de Clergie et eft dee levy 
burienſis Work, or the Magifter, de leur terr, Et le diſme et le Quinxim de Laies 


- tatibus 


* 
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tatibus et Burgis, et 15 partem bonorum des laies 
in priam que fuit levy in aucuns temps ſur lour 


biens, iz, del aids ſim lour terres que fuit vald 


troublous, mes ors ceft levy, ſecundum ratum ter- 
rarum ſuarum per verges de terr et auter quanti- 
tes, 7ſſuit que ore, tout ſcient lour certenty in 
chun. vill et pais par tout le realme mes il eft en- 
core levy in aſcuns lieux ſur lors biens, mes in- 
Plufiors lieux, fur lors ters. 

Subſidies quid chun conuft, ſc. certaine ſome ſur 
le pound del rat de terr ou biens, coe app' in les 

de Parliament de grt del ſubſidie. 


iſthh, It cannot be ſaid, that the preſent : 


Caſe is to be ſtated fo, as unleſs the Charge 
commanded be obeyed, an aſſured infallible 
Ruin and Subverſion of this Kingdom will hap- 
pen, and that inſtantly. In ſuch a Caſe, Quid 
. 90x is lawful, and happy he who by doing 

any Exploit, can ſave the Ship from ſinking, 
the Body from falling. 


_ GSixthly, It is to be obſerved, That the prin- 
cipal Command in the Shipping-Writ, is not 


to levy Money ; it is to provide a Ship, which 


Ship being to be provided at the Charges of a 
Multitude, in Regard the Thing cannot be 
done any manner of way, but by the Means 
of that which is menſura rerum, namely, Mo- 


LE therefore the Inſtructions in the Shipping- 


rit, are not only apt, but neceſſary ; that 
an Aſſeſſment be made, whereby proportiona- 


ble Sums of Money may be collected, for the 


Proviſion of the Thing commanded : And there- 
upon it may be ſaid, That the Sum aſſeſſed 
upon every one, and in our Caſe upon Mr. 
 Hambden, is not a Debt vi termini, but is ra- 


ther a Duty to be performed, as a Means con- 


ducing to the 250 End: The Refuſal of 
Performance of which Duty, is a Refuſal to 
| obey the principal Thing commanded, Qui 
negat medium, deſtruit fem. N 


ing of a Kind concerning the Commonwealth ; 
the King, who is the Head, 'the Sovereign of 
the Commonwealth ; and who hath, as incident 
to his Regal Office, Power of Coercion, 1s by 
Law to exerciſe ſuch his Power- of Coercion, 
to inforce ſuch as refuſe to join with others in 
Performance of that which is commanded; for 
the Commonwealth. 3 1 

And this being the true State and Way of 
the Proceedings, in the preſent Caſe; It is ap- 
: pan that though the Scir Fac againſt Mr. 


en be in the King's Name, yet it is not 


to have Execution as for the King's Money, or 
as for a Debt due to the King from Mr. Hamb- 


den- But as is manifeſt, if the whole Con- 


texture of the Writ of Scir Fac be obſerved, 
it is nothing elſe, but to bring on a Declara- 
tory Payment, That Mr. Hambden t one- 
ray: to the Payment of the 20s, aſſeſſed up- 
on him. So that, with his 20s. together with 
the other Money of Buckingbamſbire - Men, aſſeſ- 


ſed alſo upon every of them particularly, the 


Ship commanded from the County of Bucking- 
bam may be provided, © os 


| Seventbly and laſtly, Having declared of what 


what the State of it is. 


Nature our Caſe is not, I come now to tell you 


The true State of our Queſtion muſt be 
made out of the whole Record, or Pleading 


of the Caſe, the Matter of Fact wherein the 
Defendent hath confeſſed, (as I noted in the 


beginning.) | | 


in the Writ of Ang. 11 Car. and in the Writ 


of Mittimus, there are Cauſes expreſſed, of the 
iſſuing of the Writ of Aug. 11. or the Ship- 
wo, nbd thoſe Cauſes are ſeveral, bur not to 

evered, all of them are to be laid together 
into the Ballance. | 


1. Pirate congregati, upon the Engliſh Seas. 


2. Pirate navigium indies preparantes, ad mer - 


catores ulterius moleſtandos & ad regnum gra- 
vandum. | | ; 


3. Pericula are Undique regno Anglia, in bis 


guerrinis temporibus, 


44. Thoſe pericula do imminere regno, nit citius 


remedium ponatur, where the Word citins is a 
comparative Word, relative to flow Ways of 
Remedy, amongſt which Parliaments 1s one, 


5. Regi & ſubditis convenit, omni qua poterint 
feftmatione accelerare, ad regni defenſionem, maris 


tuitionem, & ſecuritatem ſubditorum. 


Out of all thoſe Poſitions it appears, 
That there is in the Caſe real and manifeſt Pe- 


ril; not panicus terror, Fear without Cauſe, | 
Tempor a are de facto guerrina, there is de facto, 


navium congregat io. | 


Again, we muſt obſerve, That in this Caſe, 


1. The Command is, ad proficiſcendum cum 
navibus regis : 80 the King himſelf is to join 
with the Subject in the Common Defence: 
Here is not a Quod tibi fieri non vis: Here is 
| rather a Contributio, than a Tributio, 5 
And the principal Thing commanded, be- 5 | EE . 
2. The Ships and Arms to be provided are 


to continue the Subjects own in Property: The 


King doth not aſſume the Property of them 


to himſelf; he only commands them to be 
made and uſed for the common Defence. This 
appears by the Words (ad proficiſcendum cum 
navibus noftris.) So the Writ ſets a Diſtinction 


between (naves noftre, that is, the King's) and 
the Ships to be provided. See the like of this 
A. 28. & 29 E. 1. Communia, with the King's 


Remembrancer, for 'Galleys commanded upon 


the like Occaſion; and P. 5. E. 2. and P. 13. 


E. 2. with the King's Remembrancer, inter brevia 
direFa Baronibus. f 1 


3. The Subjects are commanded, in this Caſs, 


to be at the Expences, tam in vict ualibus, 2 | 


bominum ſalariis ad guerram neceſſariis, This 1 


ſhall prove clearly anon, to be conſonant to 
Law, and warranted by many Precedents, in 


the like Caſes. | 
4. All the Counties of the Kingdom, that is, 


all the Kingdom in general, is charged, not a- 
ny ſpared ; the Clergy, the King himſelf, are 


to join in the Proviſions, 
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5. The final End and re all this Pre- 
paration is, Defenſio Regni, Tuitio maris, Reten- 
tio dominii maris, ſecuritas ſubditorum, ſalus Rei- 
publice, + r 


But Mr. Holborne hath objected, That ſalus 
Reipublice periclitabatur is not to be taken as 
part of this Caſe, becauſe it is not in the Writ 
of Aug. 11 Car. but is inſerted into the Mitti- 
nus, above two Years after; and he ſaith, That 
Mr. Hambden could not know 11 Car, that at 
that Time ſalus reipublice periclitabatur, and 
therefore he not to be blamed, for refuſing to 
pay his Aſſeſſment, which was before the Mitti- 


nus, and grounded only upon the Writ of Aug 


11 Car. 


He further obſerved, That in the ſubſequent 


Shipping-Writ, that Clauſe is expreſly now put 


To this I anſwer, 


x. It is true, that Salus Regni is not in ex- 
preſs Terms, or in thoſe identical Words, in 
the Writ of Aug. 11. but it is expreſs'd in that 


Writ in Words equipollent. 


2. If it were not contained in that Writ in 
Words equipollent, yet it inforces the Words in 
that Writ, in Matter purſuant, or not new, or 
different from it; and fo is out of the Rules of 
Departure, wherein if it were, it were a good 


Exception in Strictneſs of Pleading. 


3. That Clauſe is in the Aittimus by way of 


Declaration or Signification to the Barons, what 

the Reaſon was, that moved the King to iſſue 
the firſt Writ, and the Barons are to take No- 
| tice of it, as well as of the other Clauſe in the 


Mittimus, whereby the King ſignifieth to them, 


that he had ſent the like Writs as that of Aug. 


11. to all the Counties of England : And this is 
a Declararion of that Meaning which the King 
had in the beginning. - 5 


By Dowman's Cafe, Co. 9. after Aſſeſſment 


executed, or a Fine leyied, a Declaration may 


for ſuch Time as His Majeſty in his Royal 


Subject, without common Conſent in Parlia- 


3 
» ks 


HAMBDEN, Eſq, 
be made, to what Uſe that Fine or Aſſeſſment 
was. | Mo | 
In a Word, the State of our Caſe is thus: 
Dommium maris & ſalus reipnblicæ periclitaba- 
tur, convenit Regi & Subditis, omni qua poterint 
feſtinatione accelerare ad defenſionem regni tuiti- 
onem maris & ſecuritatem ſubditorum. 
Now whether to ſet the Commonwealth free 
and in Safety, from this Peril of Ruin and De- 
ſtruction, the King may not, of his own Royal 
Authority, and without common Aſſent in 
Parliament, impoſe a Charge upon his Subjects 
in general, to provide ſuch Shipping, as is ne- 
cellary, in his Royal Judgment, to join with 
His Majeſty's own Ships, and to attend theni 


Wiſdom ſhall think fit; and alſs'to injoin them 
to be themſelves at the Expences, tam in victu- 
alibus quam bominum ſalariis, & aliis ad guerram 
neceſſariis? 9 „ - 

I would be loth to irritate any, differing 
in Opinion from me, with provoking or odi- 
ous Terms; but I cannot more fully expreſs 
my ſelf, (and ſo I deſire it may be taken, as 
an Expreſſion, and not as a Compariſon,) than 
in ſaying, That it 1s a dangerous Tenet, a 
kind of judaizing Opinion, to hold, That the 
Weal Publick muſt be expoſed to Peril of ut- 
ter Ruin and Subverſion, rather than ſuch a 
Charge as this, which may ſecure the Common- 
wealth, may be impoſed by the King upon the 


ment. So that the Security of the Common- 
wealth, for the very Subſiſtence of it, muſt 
ſtay and expect until a Parliament provide for 
it, in which Interim of Time it is poſſible, nay, 
apparently probable, yea, in a manner to be 

preſumed, that all may be, yea, will be brought 
to final Period of Deſtruction and Deſola- 
tion. 5 5 | 
All know, that the Jews were ſo ſtrict, that 
they would not uſe Means for Defence of them- 
ſelves and their Country, upon their Sabbath. 
Their Enemies took the Advantage, and ruined 
their State. | e 


. 


— 


Tbe Second General Head. 


The Second IJ Now come to my Second Gene- 
General ral Head, wherein I propo- 
Head. wy to my ſelf to conſider 

0 


The fundamental Policy, and Maxims, and 
Rules of Law, for the Government of this 
Realm, and of the Reaſons of Law pertinent 
to our Caſe, which are very many. I will 
briefly and ſeverally point at thoſe which make 
Impreſſion in me. | E £ 


. Firſt, It is plain, that as originally, even 


before the Romans Time, the Frame of this King- 


dom was a Monarchical State, ſo for divers 
Hundreds of Years paſt, upon the Romans De- 
ſertion of it, and after the Heptarchy ended, it 


was and continued and ſtill continueth Mo- 
narchical. And our Gracious Sovereign is a 
Monarch, and the Rights of free Monarchy ap- 
pertain unto him; and yet ſtill with this, that 
he muſt Leges & conſuetudines regni ſervare, & 
precipue leges & conſuetudines & libertates a glo- 
rioſo Rege Edwardo, (that is, Edward the Confeſ- 
ſor ) clero, populoque conceſſas; as appears in the 
old Magn. Chart. fol. 164. tit. Juramentum Regis 
quando coronatur. . 


Secondly, Where Mr. Holborne ſuppoſed a fun- 
damental Policy in the Creation of the Frame 
of this Kingdom, That in caſe the Monarch of 
England ſhould be inclined to exact from his 
Subjects at his Pleaſure, he ſhould be nine, 

| | or 
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for that he could have nothing from them, but 


upon a common Conſent in Parliamentt 
He is utterly miſtaken herein. 


I agree the Parliament to be a moſt ancient 


and ſupreme Court, where the King and Peers, 


eft, quando quis aliquid alicui concedit, contedit & 
id ſine quo res ipſa efſe non poteſt. 


| Thirdly, Tho' I have gone already very high; 
I ſhall go yet to a higher Contemplation of the 


as Judges, are in Perſon, and the whole Body of fundamental Policy of our Laws; Which is 


the Commons repreſentatively. There Peers and 
Commons may, in a fitting Way, parler lour 
ment, and ſhew the Eſtate of every Part of the 
Kingdom, and, amongſt other Things, make 
known, their Grievances (if there be any) to 
their Sovereign, and humbly petition him for 
Redreſs. | 4 
But the former fancied Policy I utterly deny. 
The Law knows no ſuch King - yoaking Po- 


UP. : 8 

The Law is of it ſelf an old and a truſty 
Servant of the King's; it is his Inſtrument or 
uns which he uſeth to govern his People 


but it is common and moſt true, that Rex is 
Lex, for he is lex loquens, a living, a ſpeaking, 
an acting Law; and becauſe the King is lex lo- 
ef. therefore it is ſaid, that Rex cenſetur ha- 
ere omnia jura in ſcrinio pectoris ſui. 

There are two Maxims of the Law of Eng- 
land, which plainly diſprove Mr. Holborn's ſup- 
poſed Poli | 


The firſt of theſe Maxims is, That the King 


25 5 * truſted with the State of the Common- 
wealth. | $55 46 . 
| The ſecond of theſe Maxims is, That the King 
cannot do Wrong. Upon theſe two Maxims, the 
Jura ſumme majeſtatis are grounded, with which 
none but the King himſelf (not his High Court 
of Parliament without leave) hath to meddle, 
as namely, War and Peace, Value of Coin, 
Parliament at Pleaſure, Power to diſpenſe with 
| 7 „ Laws, and divers others, amongſt which 
1 range theſe alſo, of Regal Power to com- 
mand Proviſion (in Caſe of Neceſſity) of Means 


„ 

9 ꝗ — os King, of — 4 | | 
ight, ought to have, and | &@..- 4. "IE 

the Fronts: of meer Duty, — pply 25 Detect 

25 bound to yield unto the | t the Ningdem. 
ing, , | | 4 

And when the Parliament it ſelf doth grant 

Supply in that Caſe, it is not meerly a Bene- 

volence of the People, but therein they do an 

Act of Juſtice and Duty to the King. 

I know the moſt ſolemn Form of Parliament; 

and of the humble Expreſſion of the Commons; 

of their hearty Affection, and good Will to their 


a „ 5 - King, in tendring to him their Bill of Subſidies 
1 never read nor heard, that Lex was Rex, | | 


or Fifteents. | 1 

Kot. Parl. 9 Hen. 4, numb. 7. There is a no- 
table Record of the very Kight of the Commons 
in the Form of Grant by Parliament of Supply 
to the King: Archbiſhop Arundel, then Lord 
Chancellor, in his Speech to the Houſes, took 
for his Theme (Regem bonorificate) it being then 
a Lime of inſtant Neceſſity. | OS 

The Commons, in their | Grievances, com- 
plained of the Default of Safeguard of the 
Sea, towards which they had granted . a Subs 


ſidy before, Et pur tant: (Note this for the Rea- 
ſon, it was not ſpoken ſimply, as Ar. St. John 
urges) but pur tant que ills ne ſont obliges a 


cel guerre ſufteyner, mes ſont diſcharg de re ex- 
ant and they petitioned, That accordingly it 


would pleaſe the King to diſcharge the Com- 


mons : But the King did not diſcharge them; 
Duod nota, 50 8 


Alfter this (the Record goeth) that there was 


a Conference between the King and Lords, of 
the State of the Realm, and of the Defence of 


from the Subjects, to be adjoined to the King's, it. And in that Conference, the King asking 


own Means for the Defence of the Cemmon- 
wealth, for the Preſervation of the Salus Reip 
_ Otherwiſe I do not underſtand how the King's 
Majeſty may be ſaid to have the Majeſtical 
Right, and Power of a Free Monarch. 
It is agreed, that the King is, by his Regal 
Office, bound to defend his People againſt fo- 


reign Enemies; our Books are ſo, 


F. Na. fol. Eft a intendre que le rey doit de droit, 
118, ſaver et defendre ſon realme cybn 
vers le meere, com vers enemies. 
 FJuramentum Regis, cited before, ſervabis Ec- 
cleſiæ Dei, Clero, & populo, pacem ex integro ſecun- 
dum vires tuas, if (ex integro) then againſt all 
Diſturbers of the general Peace amongſt them, 
moſt chiefly, in my Judgment, againſt dange- 
rous Foreigners. 3 3 
Bracton and Glanuill, in the Front of their 
Books, publiſhed, That the King muſt have 
Arms as well as Laws; Arms and Strength, a- 
gainſt foreign Enemies, Laws for doing Fuſlice 
at home; certainly if he muſt have theſe two 
MNeceſſaries, he muſt be enabled 
Temp. E.1. with Means for them, and that of 
Grts, himſelf, not dependent ex aliorum 
arbitrio, for it is Regula juris, Lex 


the Lords Advice, they anſwered, That a Tenth 


and a half a Tenth was neceſſary from the 
Boroughs, and a Fifteenth and half from the 


reſt of the People. This Conference and Ad- 


vice being reported to the Houſe of Commons, 


the Record is, Ils fuer grandement diſtorbe en | 


diff ceo deftre en grand derogation de Lour liberties, 


The Diſturbance was ſo great, that the King 


himſelf took Pains to pacify them. 

Upon this Record 1t appears, and I confeſs, 
That the Commons offering up of the Bill of 
Fifteenths, and ſo of Subſidies, to the King in 


Parliament, is a moſt material Form, and ſerves 
to mike good and happy Expreſſions of Love 
and Unity, berween the Head and Members, 


the King and his Subjects. But ſtill I ay,” That 


it is the King's Right to have Supply, that Sup- 


ply is a Duty, hot meerly a Benevolence from 

the People, in Caſe of neceflary Defence of the 
And this is not wy ſingle. Opinion 
19 H. 6: 64 B. Hody Ch. Baron, Le roye eft in- 


berite (that is, hath Right of Inheritance to 


have Fifteenths in his Court of Parliament: 
For the ſame Law which wills that the King 
defend his People, wills alſo, that the People 


grand. 
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grant to him of their Goods, in Aid of their 
Defence. 1 

Beſides, I prove mine Opinion (if any Man 
deny it) unanſiverably, out of the very Writ 
of Summons of Parliament: In it, Ardua & ur- 
gentia negotia Regem, fatum & defenſionem regni 
Anglie & eccleſiæ concernentia, are mentioned to 
be the Cauſe of Parliament. 

Now I pray you obſerve, 2 85 

In the Writ of Summons to the Peers of the 
Kingdom, The Words are, Super dictis negotiis 
tractaturi verumg; Cuncil' impenſuri; but in the Writ 
for choice of Knights and Burgeſſes to ſerve for 
the Commons, the Words are, Ita quod milites 
pro ſe & Communitate Comitatus predicti, ac dicti 
Cives & Burgenſes pro ſe & Communitate Civitatum 
& Burgorum plenam poteſtatem babeant (what to 
do?) Ad faciendum & conſentiendum bis que tunc 
wbidem de Commun Concilio regni noſtri contigerint 
ordinari ſuper negotiis antedictis. | 

So the Words are, facere & conſentire, to Mat- 
ters agreed on concerning the Defence of the 


Kingdom, there are no other Matters mentioned 
In the Writ for Summons of their repreſen- 


tative Body: No ſach Words as are in the Peers 


Writs are in theirs; yet I cannot ſay, and fol 


deſire to be conceived, but that according to 
the Record of 9 H 4. the Commons may alſo 


_ humbly offer their Advice to the King; they 


may thew their Grievances, and the State of 
the Commons; but it is plain, that the princi- 


pal Duty belonging to the Commons is, facere 
& conſentire, otherwiſe there would have been in 
their Writ, as well as in the Peers, ſuper dictis 
negotiis tractaturi, verumque Confilium impen- 


ſurt. | 


Upon this I put the Caſe, and argue thus : 


The Kingdom wants preſent Proviſion, neceſſa- 


ry for preſent Defence, to be in Readineſs; this 
Proviſion (the Caſe ſo falling out) muſt be fo 


ſpeedily made, as that it would be dangerous, 


in Regard of what may happen, to ſtay for an 
Aſſent in Parliament. Well, in this Caſe there 


is a Duty from the Subject, and a Neceſſity, that 


the Thing muſt be done, but the neceſlary Form 


for the Subjects Aſſent in Parliament cannot be 


purſued ; I demand what muſt be done, or 
what may be done in this Cafe, without Breach 
c e . 

Is the Duty loft for want of Time to obſerve 


| the Form? | | 
For my part, I underftand not any Reaſon 


that the Duty, in ſuch Caſe, ſhould be loſt, but 
I ſhould agree, that were not this a Duty, vi ter- 
mini, which is to come from the Subject, in 
ſuch a Caſe, but only a meer Benevolence, then 
that ſuch Benevolence could not by Law be ex- 
acted without the eſſemtial Part of it, viz. the 
Subje s Aſſent in Parliament. | 


Fourthly, T confeſs, that by the fundamental 
Law of England, the Parliament is Commune Con- 
cilium Regis & Regni, that it is the greateſt, the 
moſt honourable and ſupreme Court in the 
Kingdom; that no Man ovght to think any 
diſhonourahle Thing of it, yet give me leave to 
ſay, That it is but a Concilium ; to ſay ſo is no 


Diſhonour to it: The King may call it, pro- 


rogue it, diſſolve it, at his Pleaſure, and what- 


HaMBDEN, Eſq; 


ſoever the King doth therein, is always to be 


taken for juſt and neceſſary. 
We mult conſider, that it is a great Body, 
mo ſlowly ; ſudden Diſpatches cannot be er- 
In it. 
Beſides, tho the Parliament cannot err, Par- 
liament-Men may de facto: Every particular 
Member of the Houſe hath his free Voice, ſome 


of them may chance to make Scruples, where 


there is no Cauſe; it is poſſible that ſome of 
them may have ſiniſter Ends ; theſe Things 


breed Delays, ſo they may Diſturbances. (T | 


would to God, the late woful Experience of 
this 3 had not verified theſe Specula- 
tions. TY N 


Vea, there have been, in former Times, Cen- 


ſures of Parliaments themſelves: The good Par- 


liament Tem. E. 3. Parliamentum indoctorum 


Temp H. 4. and in the ſame King's Time, 1 
we believe my Lord Coke, Brang- | 


wit, id eſt, the white Crow Act. Coke 11, f. 


Theſe Matters are conſiderable in 113. 
ſuch Caſe as ours is. . 
Wherein apparently Mora trahit periculum, 


and to follow the Rule, Feſlina lente, is moſt 


dangerous. 


| Fifthly, The Point of retentio Domini maris 


(which is in the Caſe) is not of an ordinary 
Conſideration; for, beſides the ancient Inheri- 


tance and Right which the Crown of Exgland 
hath in it, it is obvious to every Judgment. 
that in the Continuance or not Continuance of | 
it to the Crown, not only the bene eſſe, but even 


the eſſe it ſelf of the Commonwealth doth con- 


fiſt; and therefore it behoveth the Subjects ac- 


celerare to the Tuition of it: Slowneſs is an 


Argument of Stupidity, or want of that Senſi- 
bleneſs of the Diminution of that Right which 


every Subject ought of Right, and hath a con- 
cerning Reaſon to propoſe to himſelt. | 

Notable are the Words in the Scotch Rolls, 
10 E. 3. numb. 3. In a Writ by the King, to a 
great part of all the Kingdom, Conſiderato, quod 
progenitores noſtyi Reges Anglia Domini maris & 


tranſmarini poſſogit totis preteritis temporibus ex- 


titerunt, & plurimum nos taderet, ji honor noſter 
regius naſtris temporibus in aliquo Lederetur. Quod- 
que omnes bomines de regno pro Defenſione ejuſdem 


contra hoſtium invaſiones, tenentur exponere ſe & 


fu 


a. | | 
The Writ wherein theſe Words are, was a 


Command or Charge laid upon the Subject, 
without any Warrant of Parliament for it. 


It was a Writ directed to all Earls, Barons, 
Knights, and others, ab ore aque Thameſis verſus 
partes occidentales, which included divers Inland 


Counties. | 


It iſſued upon Occaſion of David de Bruſes, 


having- a great Navy afloat, and therewith 
having entred Ferſey and Guerneſey. _ | 
The Writ is a Command to thoſe to whom it 


# 


is directed, Tantis & tam gravibus periculis immi- 


nentibus debite ponderatis, to treat With the 


Archbiſhop of Canterbury, and other great Men 
aſſigned by the King, ſuper defenſons regni & 


populi. 


The Writ concludes thus, Scire vos volumis, 
quod ſi rebelles aut difficiles fueritis in premiſis, in 


2 . 
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the King ſhall have the 


the bonum publicum is the Cauſe. 


Con 
_ Rights. 
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tanto & tam grandi neceſitatis articulo,” the King 
will - repute thoſe Rebelles, aut drifficiles, tanquam 
ſuat; & regni inimicos, 


Neceſſtas Sixthly, Not to ſpeak of Neceſ- 
non habet ſity in general, which is of it ſelf 
Legem. 2 Relaxation of Laws, and ſerves 
5 for a Diſpenſation, even by the 
Equity of the Law it ſelf: In our Caſe there 
is a Neceſſity in Point of Government. 5 
. T ſhall put you a Caſe, where an expreſs 
Clauſe in an Ac of Parliament bath been 
doomed void, becauſe it was againſt a Matter 
of Neceſſity in Point of Government. 
1 Nota, 28 E. 3. © 42 E 3. Penal 
2 H. 6. 6. Acts were made, That none ſhould 
The Earl of exerciſe the Office of Sheriff above 
Northum- à Year; although that he have a 


| berland's non obſtante, that Clauſe of (Al- 


Caſe, thoupb) is void, and a non obſtante 
may be of that 10 obfante: No 
Reaſon can be for this, but becauſe it takes a 


_ neceſſary part of Government out of the King's 


| Srventhly, Sulus Reipublice, by all Laws, is fi 


prema lex, & ſumme neceſſaria. It is, where it 
interpoſeth, Lex legis. . 


It takes away particular Intereſts, before it 
ſelf give place for that Cauſmſe. 


8 E. 4.36 A Bulwark for Defence may be 


H. 8. Dyer. built u E another Man's Ground, 


invito domino. 


90 Dower or Thirding to a Woman, of 2 


Caſtle of Defence, it may. indanger Salus Rei- 


publica by dividing ſuch a Piece. oY 
An Alien amye Merchant takes a Leaſe for 
Years, of a Houſe for his Trade; this is a 


Leaſe, fo long as he Tradeth, and there 
is no Enmity between his King and ours z but 
when he ceaſeth 8 or if War happen, 

n 


The Reaſon, It is poſſible, that Salus blice 


may be concerned, if the Alien's Intereſt in it 
ſhould continue. 18 33 a FS PEEL 0s 


Eigbtbh, If there were not Salus Reipublice in 
our Caſe, yet there is in it at leaſt bonum publi- 
cum intended. "5 My 

Iwill put a Caſe, where Subjects are bound 
without their Aſſent for the bonum publicum 
Lake, 1 


4 E. 3. 19. Chamberlain of London's Caſe, 


oke 5. f. 63. ; „„ 
Inhabitants of a Town, without any Cuſtom, 


may make Ordinances or By-Laws of an 
thing, pro bono publico, and in ſuch Caſe, thoſe 


who are abſent, and ſo unconſenting, are bound 
| Nintbh, Prevention of further general Miſ: 
chief, which may enſue, tony even by 

ſtruction of Law it ſelf, upon other Men's 


For that Cauſe, pulling down a Houſe which 
is a Fire, to ſave other Men's Houſes, is la- 


Ul. | 7 2 
Eigble)'s Caſe, Co. 10. 139. One is bound by 


Preſcription, to make or repair Walls, Dammes, 


1 


tereſt of the Leaſe: 


HAMBDEN; Eg, 133 
or ſuch like, againſt Waters, This Man is not 
able to do it, a ſmall Breach happens, which 
either muſt ſpeedily be made up, or a general 
Miſchief will happen : In this Caſe, by Expoſi- 
tion of the Statute of Sewers, and by an E- 
quity out of the Letters of the Laws, ground- 
ed upon Salus pop. all thoſe who are within the 
Level are to he tax'd, and to contribute for 
preſent; the Ability of him, whoſe the Right 
of the Burden is, non expectata. 


- Tentbly, I find a Writ in the Regiſter de repara- | 


tione factenda, which is cited in Bowles's Caſe, Coke 
IT. f. 82. 6. whereby, if two Joint: tenents be of 


a Houſe, the one ſhall have a Writ of de re- 
paratione * againſt the other; and the 
Words of the Writ are, Ad reparationem & ſu- 
Hentationem ejuſdem domus Tenetur ; where the 


Word (Tenetur) is obſervable. Every Man hath 


an Intereſt in the Commonwealth, but the 


King's Intereſt is incomparably beyond other 


Mens ; therefore the King may, by a like Rea- 


ſon of Law, call upon his Subjects to join in 
Contribution with him, towards the Reparation 
and Suſtentation of the Fabrick of the Com- 


_ Eleventhly, In the great and 13 H. 4. 14, 
common Vouchee's Caſe, in the De- 

bate of this Cauſe of the new-ere&ed Office 
of the meaſuring of Cloths in London, which 


was * to Parliament; It is a memorable 


Saying of Gaſcozgne the chief Juſtice, Nota, 


. © The King may charge the People of bis 
0 


<« Realm without ſpecial Aſſent of the Com- 
© mons, to a Thing which may be Profit to 
te the Common People.” | 


This Saying is cited and allowed in the Caſe 
of Monopolies, Coke 11. f. 86. ö. and fo it is 


very commonly, upon Arguments concernins 
Mell Queſtions. N e F 
- Twelfthly, I obſerve, that tho' the Precedents 
of Writs and Execution of them, for aſſeſſing 


the Subject by the King's Command, without 
Warrant of Parliament, are very many in ſe- 
veral King's Reigns, yet there is not any Prece- 


dent of any Civil Action brought for any 


thing done in former Ages, upon ſuch Com- 
mands of the King as is in our Caſe; but only 

in that one of the Abbot of Robertsbridge's 
_ Cafe, which hath been often cited, and in the 


Pleading thereof it is acknowledged, that the 


agiſting of Mens Lands and Tenements to con- 
tribute, 4d Cuſtodiam maris, by the King's Com- 


mands, without Tax by Conſent in Parliament, 
was good in Law. ; OO. 
And I note, that that Caſe happened and was 


„in Agitation, and gave fair Cauſe of -Demurrer, 
in an opportune Time in demurring, if the 


Law had been otherwiſe, for it happened at 
that very Time, when the Statute de Tallagio 
non concedendo was made or in Hammering, 

If only one Action brought heretofore, 111 
birundo, it were not to be regarded, though it 


had been againſt the King's Power, but when 


that one is aſſertive of the regal Power, it is to 
be reſpected more than as a ſingle, I mean, as a 
ſingularis probatio of it. 
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Lafly, J obſerve, that upon Grievances, or 
G in Parliaments which have been al- 
moſt infinite, and upon all Occaſions in former 
Times, no one Record hath been, or I think 
can be cited, that in Caſe when Charges have 
been impoſed without Common Aſſent, for the 
neceſſary Defence of the Kingdom in an inſtant 
Article of Neceſſity, any King hath ever an- 
ſwered, or aſſented, That ſuch Charge hath 
been againſt the Laws or Liberties of the Sub- 


ect. | | 
a Neither the Reclamation of the Subject alone 
on his Side, nor the ſingle commanding Re- 
ſeripts of the Sovereign alone on his Side, are 
of Authority to preſerve the Law, but if there 
be a Concurrence of King and Subject, that is 
it whereby a Judge may ground his Reſolu- 
tion. | | 
As for that one of 2 R. 2. which cometh 
neareſt in that Kind, but hath not the King's 
Acknowledgment ; I note, that it was upon a 
Deliberation, before the Charge impoſed : And 
truly I think that if the Charge in that Caſe 
had been firſt impoſed and collected, upon Com- 
plaint againſt it afterwards it would never 
Favs been adjudged for unjuſt. © 
Many Things are queſtioned, and ſometimes 
denied to be lawful, before they are done, which 


facta valent, which being done are good and va- 


lid in Law. If a Queſtion be made of that 
which of it ſelf is lawful, the very making 
the Queſtion, makes it queſtionable, and may 
draw on an Opinion that it is not lawful. 
Kot. Furl. 4 H. 4. num. 28. & Rot, Parl. 6 H. 4. 
num. 9. you hat find, that the Commons hav- 
ing conſidered of the Wars of Scotland, the Re- 
bellion of Vales, the Safeguard of the Sea, & 
eſpecialement the Defence of the Realm, they 
granted a Subſidy, but with Proteſtation that 
it hould not be an Example to charge the Com- 
mons hereafter with any manner of Subſidies, 
for the Wars of Scotland, or Vales, or the Safe- 


' _ guard of the Sea, or the Marines of Calais or 


Ireland, without Conſent in Parliament. I ob- 
ſerve, that there is not a Word in this Proteſta- 


tion, that the Subjects ſhould not be charged 


without Conſent in Parliament for the Defence 
of the Realm, though there were a little before 
an expreſs Mention of it, and that with an E- 
ſpecialment.. On the other ſide, there is a 
Cloud of Precedents of... .. imbarking of 
private Mens Ships, in Caſe of Neceility of De- 
fence of the Realm, and Safeguard of the Seas, 
Command of making Galleys and Ballingers 
ſumptibus prop iis. . e 
Arraying and Apparelling of Soldiers, and 
Victualling and Conducting them in this Caſe 
of neceſſary Defence, propriis ſumptibus of ſe- 
veral Towns and Counties, as well Inlands as 
Nlaritime, the expreſs Words of the King's 
Commands in ſuch Caſes, by his Writs directed 
to the reſpeQtive Sherifts and Head Officers are, 


HaMppen, Eq, 


That ſhould Jevars. facere expenſas de comi- 


tatibus, ſometimes comitatainm, ſometimes. villa- 


rum, as the Caſe was, wherein note the Words, 
levari facere, and in what Manner the Sheriffs 
Levies are, viz. Aſſeſſinent by himſelf, and Col - 
lection by himſelf and Miniſters, I think few 
are ignorant. „ A. 
Amongſt which Kinds of Writs, iter alia fic 
ſome of 48 H. 3. are remarkable Not. clan. 48 
for theſe Words in them, Cumqus H. 3. mem.2. 
adhuc neceſſe fit propter caſus fortui- A Writ to 
tos ad ſecuritatem (7 dafenſonem the Town 
regni, defenfionem habere promptam, of Bedford. 
contra Alienigenarum adventum, WM . 


So ſtill the Preſſure is according to the Occaſion, 


inſtant Proviſion raifed, whereby a Promptitude 


may be not ſtaying a Proviſion by Parliament, 
which Cunctation might be oppoſite to-Promp- 


_ | | 
Alſo the French Roll, 21 E. 3. No. Fra. 
ſhews, that whereas à Subſidy phys. 
out of the Wools had been granted 2. membr. 9 
to endure ſor a certain Time on- Co. 11, 
y yet the King, neceſſitate compul- 
us, 


de concilio Prelatornm, Magnatum & aliorum | 
de concilio ſuo, (not per commune condilium) did or- 
dain quod ſubfidium predict um levetur Aulus = 


further Time. | | | 
- Cloſe Roll, 1 R. 2. memb. 18. many Writs 


were directed to the Bailiffs of the ſeveral 


Towns of Cambridge, Huntingdon, Nottingham, 
Derby, Lincoln, Glonceſter, Worceſter, St. Ed- 
mond*s-bury, and Thetford, reciting a former 
Command of the King to theſe ſeveral Towns, 


to provide ſeveral Ballingers, ad cuſtas validio- 
* magis divitum hominum, of G 4 Toni, 


rum et | 
Now by thoſe Writs, the King declared unto 
them that videbatur to the King and his Council 


that they which had 10 L and upwards in Goods, | 


ſhould contribute, and not others, and com- 


mands thoſe Bailiffs to compel Men of that a- 
bility to contribute, per difritionem fi neceſſe 
int 


foret, £7 alin wits E7 modis, quibus melius viderin 
expedire. V 


I ſpare Iterations, I conclude my Second Ge- 


neral Head with my Subſcription again proved 


by my Judgment, by what I have ſaid before; 
That when the Good and Safety of the King- 
dom in general is concerned, and the whole 
Kingdom in Danger, The King may, by Writ 
under the Great Seal, command all the 4 

of the Kingdom at their Charges to provide 
and furniſh Ships, for the Defence and Safe- 
guard of the Kingdoin, and may by Law com- 
pel the doing thereof. e 
And that in ſuch Caſe the King is the ſole 
Judge of the Danger, and when and how the 
ſame is to be prevented. | LEES, 


And how many more have ſubſcribed to this | 


Tenet it is not. unknown, rhe Records of the 
General Courts of Juſtice of the Kingdom ma- 
nifeſt to ſuch as will ook. into tem. 


bjects 
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The Third I Have done with my Second 
General General Head, and come now 
Head. to my Third: Which is, To con- 


ider the Ads of Parliament, An- 
ers to Petitions in Parliament, Magna Charta's, 


in 


Firft, St. Edward's Laws have Dayegelt men- 
tioned in them; ſee cap. 12. but not another 
. Syllable pertinent to this Caſe, ſaving that the 
Church and People are free, have Liberties and 
Cuſtoms belonging to- them of Right, which is 
not by any denied. N 


Secondiy, I find that there was 4 Magna Charta 
Libertatum 1 made by King Henry the Firſt, 
the bean Clerke, in which is this Clauſe, That 
Ailites poſſiderent terras dominicarum ſuarum quie- 
fo ob 8 Geldis (Guelt ſignifieth a Sum of 

oney.) | | 
And yet amongſt the Laws of his Time, as 
ar by Leges Hen. 1. c. 16. this is one 

which I cited before, Danigeldum 1. 12d. de 
_ artaquaque bida per amum ſi ad terminum non 
reddatur vita emendetur (which ſignifieth an A- 


at Romney-mead, hath been cited by Mr. Hamb- 
den's Council, and urged to be an Act of Par- 
Fang the Yonge 322 out of it are, Nal- 
lum ſcutagium, vel auxilium capiatur, in regno 
naſtro, ni ad corpus igfrum redimendum & pri- 
mogenitum filium militem faciendum & ad pri- 


T The Words pinch d upon are, (Nalum auxih- 
um) a general — . 1 have touch'd before 
the Signification of the Words (4d auxilium) I 
will anſwer the Words farther anon; together 
with other Statutes, which have as general and 
further negative Words. 
But there is no Queſtion but Romney- 
Obſerve, mead Mag. Ch. was no Statute, nor ever 


was taken for one, ſaving in thoſe Parts 
wherein it and Aſag. Ch. of 9 H:3.do roncur.togive 
ns mala tolieta might be ſet up, they were not 
then mala tolnet Dominus opus habet, made them | 
 Tolerabilia & toleranda ; in our Cafe, we have 
tempora guerrina, JF 


but one Reaſon, tell me when, after King Fo 
Time, were 25 Barons appointed, according to 
that which is contained in Romney-mead Magna 
Charta. If there were any great Matter in Nul- 
lum auxilium,. it is obſervable that thoſe Words 
are not in Magna Charta of 9 H. 3. and that 
is the Magna Charta which bath the frequent 
Confirmations. 55 


mention of that Magna Charta of King Hemy 3. 
by Name, and none of that King Jahn s. Magna 
arta 


Certainly there were ſome Iniqua in the Mag- 
»a Charta of King John, the Barons did in that 
King's Time iniguum e ut equnim ferrent, 
otherwiſe: that Magna Charta would have been 
alſo confirmed, as well as his Succeflor Henry 
the Third's. | „ 
And I pray you note, That after the Nullum 


and Laws, which concern the King's Proceedings 


But in that Magna Charta of 9 H. 3. cap. 20. 
there is this Clauſe, (Et ſi nos adduxerimus vel 
miſerimus eum in exercitum, &c.) which proves 


aurilium there follows on Njf ad corpus norm 


. redimendum : If for that, then certainly much 


more for the redeeming of the whole Body of the 
Commonwealth, which is our Caſe. 


Fourtbh, The Magus Charta of 9 H. 3. which 


is the often confirmed Magna Charta, though it 
allow all the Liberties of the Subjects then 


claimed, hath no ſpecial Words pertinent to 


our Queſtion, which is a Matter obſervable; for 
Charges for the Defence of the Kingdom, com- 


manded by the King out of Parliament, were 


frequent both at and before that Time. 
In it there are only general Words of Ha- 


beant kibertates ſuas; out of which Word ( ſuas) 
I. do obſerve, Firſt, A Right of the Subject in 


his Liberties, they are ( ſus). Secondly, Thoſe 


Liberties which the Subjects muſt babere, muſt 


be (ſue,) that is, ſuch Liberties as are fit for a 
Subject, as are compatible with the Relation be- 
tween a King and a Subject. The Words are 
not omnes libertates, all manner of Liberties, but 
(Jaz) that is, Liberties proper for them, or 
ch Liberties as they are, in good Conſtruction, 
capable of. 8. 3 5 
And indeed Quicquid recipitur, ad modum reci- 


4 Truhe Abbot of St, Bartholomew's 14 H. 7. f. 
Thirdly, The Magna Charta of K. Jobn, made +5 


had a Charter from King Hemy 2. 11. 

that he ſhould be as free in his 
Lands, as the King was in his Crown, yet theſe 
general Words paſs for no more than a Subject is 


capable of, be muſt notwithſtanding thoſe ſwel- 
ling Words, pay Fines for Alienation without 
Licence, admit the Kings Valet to a Cotodie, 


yo 


the King's Right, even by that Statute, to diſ- 


' Poſe of the Bodies of his Subjects for his Ar- 


. Alſo Cap. 30. There is a Clauſe, that omnes 
Mercatores ſhall have ſafe Conduct, and Libert 

ad emendum vel vendendum, ſine omnibus malis tol- 
netis per antiquas & refas conſutudines preterquant 
tempore belli, which ſhews, that in Tempore guerra 


Eifthly, Confirmatio Chartarum which was 
25 E. 1. is the next Statute whereof there is 
| „ £b b4T any Colour for Mr. Hambden, the Words thereof 
In Confirmatio Chartarum, 25 E. 1. there is are. 2 nts 
i Due pur nul beſoigne tielx maners de ayds, miſes, 


ne priſes, ne prenderomer forſque de com aſſent de 
tout le realme, ſaves les anc aydes & priſes dues 
& accuſtomes. But this Statute hath not been 
ſtood upon, becauſe of the Saves les anc aids, 
c. Thar which is ſaved or excepted is clearly 
out of the Body of the Law. 


* Siet öh, But then comes the Statute de Tallagio 


non conoedendo, Which of what Time it was, 


Non 
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non conſtat. It was between 25 & 34 E. 1. I do 
agree that to be a Statute or an Act of Parlia- 
ment: The Recital in the Petition of Right, 
3 5 binds up my Judgment to affirm other- 
wiſe. 

The Words of that Statute are general, with- 
out any ſaving or Exception, Nullum Tallagium 
vel auxilium, per nos vel beredes noſtros in regno 
nostro ponatur ſeu levetur fine voluntate & aſſenſu 


Archiepi ſcoporum, Epiſcoporum, Comitum, Baronum, 


Militum, Burgenſium & aliorum liberorum communte 
de regno noſtro. | 

Theſe Words indeed are general, but for a 
true and juſt Expoſition of them, the Occaſion 
of the hard Prefling to have that general Statute 
is to be conſidered. EE 

K. E. 1. had Right to Dukedoms and Earl- 
doms in France, and great Wars he had with the 
French King about them. 


Great Troubles alſo he had out of Wales and 


Scotland. | | | 
He was in Flanders about auxiliary Wars a- 


gainſt the French King, both at the making of 


2 Chartarum, and of Tallagio non conce- 
A 

Hie had a little before, in the 22d of his 
Reign cauſed Scrutinies to be made throughout 


the Kingdom, to raiſe Moneys for Supply of his 
great and preſſing Occaſions for theſe Wars, 
which in Truth did not immediately concern 
the Defence of his Kingdom; for if he would 
have let thoſe Wars alone, he might have had 
Quiet enough for his Kingdom of England. 


Upon the ſaid Scrutiny Search was made, 
where and in whoſe Treaſuries or Hands Mo- 
neys were, whereby the King might be fur- 
nith'd ; and indeed, the King's Miniſters took 


the Moneys they found upon the Scrutiny as 


borrowed for the King, though it were againſt 


the Owners Wills to lend them: And — 
others, for the moſt part, they lighted upon the 


Treaſures of Religious Houſes, many of which 


had Coffers well ſtored. The Religious Men 
being thereupon oppreſſed themſelves, incenſed 
the Great Men againſt the King; and by that 


means, and the Palpableneſs of the Injury, the 
great Lords, eſpecially the then Conſtable and 
Marſhal of England, Bohun and Bigott, ſtood out 
againft the King with a great deal of Stiffneſs, 
and at laſt the King being in a Streight, and to 
pacify one Extremity, with yielding to another, 


paſſed the Act De Tallagio uon concedendo, with- 
cout the Exception or ſaving of the ancient Aids, 


which was 1n-Confirmatio Chartarum. 
But it is plain, that theſe general Words were 
never meant, either on the King's, or on the 


great Lords and other Subjects ſides, to be ab- 


ſolutely general for all Caſes, for notwithſtand- 
ing thoſe Words, the Aids pur faire fix Chevalier 
pur file marier, continued, and ſo did the 
King's Power to array and ſend Soldiers, ſump- 
tibus villarum & comitatuum, into remote Parts of 
the Kingdom, out of their proper Counties, 
for the Defence of the Realm, as appeareth in 
the continual Practice in that King's and his Suc- 


ceſſors Times; as, if I had Time, I could make 


good by a long Succeſſion of Precedents, ap- 


Pearing upon Records. 5 
See a notable Apology or Remonſtrar ce pub- 


lickly ma e by King Edw. 1. A. 25. E. 1. en- 


HAM B DEN, Eſq; 
rolled, concerning his Proceedings at that Time 
in this Buſineſs, whereby that is made good, 
which I have before alledged. 

But beſides this Anſwer, I ſhall give a further 
Anſwer to this and the other Statutes, When I 
{hall have peruſed all of them. Me 


Seventbly, The next Statute urged is 14 E. 3. 
in the Second Parliament of that Year, in which 
Statute there is a Recital of a Grant in the 
ſame Parliament, of the ninth Part of the Goods 
of the Commons for two Tears; the Kang, 


willing to provide for the Indempnity of the 


Commons, willeth and granteth to the fame Pre- 
lates, Ic. (wherein note the Word, the ſame) 
that the ſaid Grant which is ſo chargeable, 
ſhall not be another Time had in Example, 
nor that they (which muſt: be conſtrued) the 
ſame Prelates, Cc. be from henceforth charged, 
nor grieved, to make up any Aid, or to ſuſtain 
any Charge, if it be not by common Aſſent, 
and that in Parliament; And that all the Profits 
riſing of the ſaid Aid, and of all Wards, Mar- 
riages, Cuſtoms and other Profits rifing out of 
the Realm of England, ſhall be ſpent upon the 
Maintenance of the Realm, and of the Wars in 
Scotland and France, and in no Place elſewhere, 
during the ſaid Wars. | cunts 
Note that the general Clauſe which is urged 
to be in this Statute, cometh in the middle 
art of the Statute, and is coupled with other 
atter, which was but temporary, and there- 
fore in my Judgment that general Clauſe meant 
to be but temporary, viz. during the Continu- 
ance of the Wars which were then on foot; and 
was never meant to be a perpetual Diſcharge 
for ever of all manner of Charges and Aids, as 
appeareth, for that, notwithſtanding that Clauſe, 
K. E. 3. did ſhortly afterwards, and during all 
his Reign, as frequently charge the Subjects for 
Defence of the Kingdom, as ever he had done 
before: He had alſo his Aids pur fair fitz Chevalier 
et pur file marier after that, which if the Words 
were to be expounded generally and perpetually, 
neither he nor his Succeſſors could have had. 
And it is worth the Obſervation, that this 
Statute is never mentioned in the Petition of 
Right, as Tallagio non concedendo, and 25 E. 3. 
by Names are, and yet if this had been a per- 
tual Statute, there was as great Reaſon to 
have mentioned it as any other Statute. 


E iebthly, The next Statute urged is the Peti- 
tion of Right, 3d of rhe King's Reign. | 
This Petition reciteth the Statute de Tallagio 


non concedendo, and the Statute of 25 E. 3. a- 


gainſt Loans and other Things. Then cometh 
the Petition it ſelf, which is an humble Prayer 
to His Majeſty, by his Subjects, That no Man 
hereafter be compelled to make or yield, any 
Gift, Loan, Benevolence, Tax, or ſuch like 
Charge, without common Conſent by Act of 


Parliament: And his Majeſty's gracious Anſwer 


in Parliament is, Soit droit fait comme eff de- 
ire. 88 0 
5 After this, His Majeſty, that knows bis own 
Heart and ſincere Meaning beſt, in his ſecond 
Speeches to both Houſes, amongſt other Things, 
ſayeth, and that moſt juſtly and truly, That 
it mult needs be conceived that he had granted 
| © NO 
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no new, but only. confirmed the ancient Li- 
berties. | 10 7 

thoſe Statutes which 1 have before cited; that 
no Charge ſhall be impoſed without common 
Conſent, no, not for neceſſary Defence of the 
Kingdom: And if ſuch a Clauſe had: been offer- 
eld to have been expreſt, beſides that I doubt of 
what Validity it had been; I certainly believe, 


that neither K. E. bas K. E. 3. nor our Sove- 


1515 would ever have yielded to ſo diſhonour- 
able and unjuſt an Expreſſion. 5 
But all theſe ſeveral Statutes. being genera], 
and having no Ee Expreſſions, I con- 
ceive that according to all Rules of Law for 
Expoſition of Statutes, thoſe three Statutes, de 
Fallagio non concedendo, 25 E. 3. and the Petition 
of Right, muſt have a reaſonable Intendment, 
and that by a common and juſt Equity, for 
Expoſition of thoſe three Statutes, Aids. and 
Charges, for ſo neceſſary a Purpoſe as the De- 
fence of the Kingdom; and Salus Reipublice will 


be clean out of the Law as fully as if they had M 


n preciſely excepted, and if other Expoſition 
be made according to the Letter only, it might 
truly be ſaid of ſuch a literal Expoſition, That 
Litera occidit, that Laws made for the Good of 


I will give you a Taſte of ſome Expoſition 


of the Words of them, though they be general 

Negatives. The Caſes | pul put 3re very ma- 
ny, but I will cite only a few, and thoſe ſuch 
as are appliable to the Reaſon of our Caſe. 


ui Statute of Weſtminſter the ſecond faith, 


to the P 
22 2 Yet Ofavjaii Lambert's Caſe is, 
43 E. 3. Tenent in Tail of Lands whereto 
2 @ Stranger hath Title of Entry; 
to gain a Releaſe of this Title, and for Defence 
of fis Eſtate, by his Deed granteth a Rent Charge 
out of the Lands intailed, this Grant bindeth 
his Iſſue, fo that he ſhall hold the Land charged, 
notwithſtanding the general Words of the Sta- 
tute. 


4 E. 4. 3. E. 3. That for every Sack of Woo 
; 1 1 1a du en n keins dt the King: 

nant mould nd gurety to bring into the Ring- 
dom Bullion, that Oe f the Value of 2 


er, to 
Marks, and io take for it 2 Aal in Coin, 36 E. 3. 
An AQ was made, That whereas the Commons 


hall granted à great Subſidy out of their Wools 
to the ing Be thees ears; the % 


| | ing * 
that after thoſe three Years, nothing ſhall be 
. of the Commons, but the ancient Cuſtom 


of 1 Mark, for a Sack of Wool; and 45 of E. 3. 
another Act was made, That no Impoſition or 
Charge ſhall be put upon Wools, other than the 
Subſidy and Cuſtoni granced to. the King, ſa 
Parliament. | 


L obſerve, there is no expreſs Clauſe in any of lliop, 


taken the moſt; beneficially for the King. 


jecis ſhall not 


os Commonwealth, will prove the Bane and 


| There was a Statute inade 14 | 


Upon long Debate adjudged, That notwith- 


137 
ſtanding theſe two latter general Statutes, yet 
the finding of Sureties for bringing in of Bul- 
! enjoined. by the 14 E. 3. was not taken 
away, by either of thoſ: two latter Statutes. 


And in that Caſe, beſides the former Rule of 


Equity put by me for, Expoſition of general Sta- 


tutes, another Reaſon is given, appliable alſo to 


our Caſe, namely, That every Statute ſhall be 


£ 
* 


Paſch, 13 Fac. In the Star- Chamber, whereas 


the Statute of 35 3. c. 2. ſaith, That the Sub- 
charged, by any Charge, Ex- 


ecutions or Impoſitions, called a, Benevolence, 
nor by ſuch like Charge, yet one Mr. Oliver St. 
Jobs, a Viliſtire Gentleman, being brought to 
the Bar, frotenus, for writing a Letter to the 
— of Marlebarougb, againſt a Courſe then 
un would giye unto King Fames, of their vo- 
luntary free Will, it was refolved by the whole 
Court of Star-chamber, with the then chief Ju- 
ſtices Advice, That a Commiſſion to treat what 
en would give voluntarily to the King, was 


not within the Statute of 1 KR. 3 though the 
Words were general, and Mr. St. John was 
grievoully cenſured for his inveighing by his 


tter againſt the awarding of the Commiſſion, 
I conclude this Matter, with an Anſwer by 


Mr. Solicitor, aptly given to Mr. St. John, who 
urged this Clauſe out of the Laws of King V 1. 


c. 55. Volumus ut omnes liberi homines regni noſtri 
babeant terras ſuas, bene & in pace, liberi ab 
omni exalione injuſia & ab omni Tallagio, ita quod 


um liberum, quod de jure mbit facere debent, & 


prout ftatutum eff & a nobis eis datum & conceſſum 


Jure hereditario per commune concilium totius regni, 


ſte You ſee here are general Words referring to 
n general Act of Parliament, yet afterwards, . 


6 59: are theſe. Words, Statuimus ut omnes liber 
omiues totius regni fint fratres conjurati ad monar- 
8 noſfram & ad regnum naſfrum pro viribus ſuis 
1 


lice. periclitatur. 


_ T have now done with the general negative | 
Statutes, ſtrongly urged, and I think I have er- 


empted. the Queſtion of our Caſe, from the 
Purview or Intention of thoſe Statutes. 


But beſides thoſe Statutes, Mr. Hambden's 
Council hath urged ſome Statutes that no Sol- 
diers, or Men at Arms, ſhould be enforced to 
5 out of their proper Counties, without Wages 
rom | 


the King. | 


L will not let thoſe, becauſe urged, tho' per- 


tinent in the Generality only of: thePebples Li- 
berries, to paſs unexaminddd.. 
The Statute of V iucheſter was cit» 13 E. 1. c.6; 
ed for that Purpoſe. 


The Words are, Every Man ſhall have in 


his Houſe Harneſs: to keep the Peace, after the 
ancient Aſſize. And ſheweth what'the ancient 
Aſſire was. And then there is a Clauſe for freffi 
Suit after Felons, . from Country ro Country; 
and indeed, in Caſe 0 freſh Suit after a Felon, 
\ In none 


en, for trying what Money rich and able 


uibil ab eit capiatur vel exigatur niſi ſervitium ſu- 


facultatibus contra inimicos pro poſſe ſuo de- 
l & viniliter ſervandum. This latter 
auſe ſhews the Intention of the A& of Par- 
liament formerly ſet down, that notwithſtand- 
ing the general Words of the Act, it extendeth 
nat to Caſes of common Defence of the Weg ; 
dom, or where Salus Aſonarchia Regis or Reipub- 
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4 
none is bound to go out of his County. But 


as to the Point of going without Wages, out 
of che Counties for Defence of the Kingdom, 


Then cometh 1 E. 3. c. 5. the ſecond Parlia- 
ment; the Words are, The King wills that no 
Man be charged to arm himſelf, otherwiſe than 
© he was wont, in the Time of former Kings 
of England, and that no Man be compelled 
«© to go out of his County, but where Neceſſity 
© requireth, and ſudden coming of ow Ene- 
© mies into the Realm; and then it all be 

done as hath been uſed in Times paſt; fot the 
© Defence of the Realm. 5 


Nota. Note that before this Statute, the uſe was 
for Men to go in ſuch Caſes, propriis ſumptibus as 


appeareth by many Precedents, | 
In the ſame Year, 1 E. 3. c. J. the Commons 


complained of Commiſſions to prepare Men at 


Arms, and to convey them to the King into 
Scotland, Gaſcoigne, or elſewhere, at the Charge 
of the Shires, and that the King hath not be- 


fore this Time given any Wages to the Preparers 


and Conveyers, nor 2 whereby the Com- 
mons have been at great Charge. 
King's Anſwer is, The King wills that ſhall be fo 
done no more. "0 . 
Asta. But note by the very Complaint, that 
neither the Complaint nor Anſwer are appliable 
4 Caſe of Neceſſity, for Safeguard of the King - 
dom. | 5 

T) hen 18 E. 3. c. 7. That Men of Arms cho- 
ſen to go in the King's Service out of England, 
ſhall be at the King's Wages, from that Day 
that they depart out of rhe Counties where they 
were choſen, till they return. 9 OR, 
Ihis Statute extendeth not to Caſe of neceſ- 
ſary Defence. Beſides, the Proviſion is againſt 


going out of England, which is not in our Caſe. 


Then 25 E. 3. 8. No Man ſhall be con- 
ſtrained to find Men of Arms, other than thoſe 
that hold by ſuch Service, if it be not by com- 
mon Aſſent and Grant in Parliament. . 
This extendeth not to Defence of the King - 
dom. a 
Beſides, it is a Proviſion for particular Men, 
ſpecially required. Fo SIG ; 
Likewiſe it is only againſt finding the Bodies 
of Men of Arms. But preſſing of Soldiers or 
Men of Arms, to ſerve in all manner of Wars, 


bath been always ſo frequent, both in old, late & 


and modern Times, that it were a needleſs La- 


bour to prove that which every Man knoweth. 
Peat at large, becauſe offered by the Commons 


All theſe Statutes of 1, 18, and 25 E. 3. are 
confirmed by Parliament, 4 H. 4. c. 13. and yet 
Kot. Parl. 5 H. 4. numb. 24. (which is obſervable 
for the Time, being preſently after 4 H. 4.) it 

appeareth, that there had been Commiſhons di- 


ing, arming, and conducting of Soldiers to the 
__ Coaſts of the Sea, and elſewhere, in divers Coun- 
ties. And that there were many Forfeitures and 
Clauſes compriſed in thoſe Commiſſions. The 
Obſervation of which was perilous to the Com- 
miſſioners. „ 
The Commiſſions were brought into the Com- 
mons Houſe, and by them entertained as Grie- 
vances. The Commons, upon Deliberation, did 
obliterate certain Clauſes in thoſe Commiſſions, 
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therwiſe than was 
not a Word in my Book in that Statute. 


To this the 


eos tam ad Cofleram maris, quam alia loca, bi 


the Judges Advice. 
rected to Gentlemen of the Countrey, for array- 


and prayed the King, that from thenceforth, 
no Commiſſions of Arrayage ſhould iſſue, o- 
ſe t contained in an amended 
Copy, which they humbly offered ready drawn. 
And that Copy was agreed to by the King in 
Parliament, after Conterence with the Judges 
and Advice with the Lords thereupon, and the 
Tenor of the ſaid Copy was enrolled.  __ 
And in the Precedent thereof, appearing in 
e Parliament-Roll, and being as for the Coun- 
ty of Bucks, fifteen Gentlemen of the Counter 
are made Commiſſioners, amongſt them I find 
the Name of Hambden, I believe an Anceſtor of 
Mr. Hambden, the Party in our great Cauſe. | 
But to return: In that Commiſſion, there is a 
Recital of Invaſion and Burnings, which had 
been by Enemies: And that to reſiſt them if 
they ſhould again invade ac pro ſalvatione, & 
defenſone regni, & ligeorum, the King aſſigneth 
Commiſſioners ad araiandum & triandum omnes 
bomines ad arma, & ad armari faciendum omnes 
illo qui de corpore ſunt potentes, qui de ſuo pro- 
prio non habent, unde ſeipſos armare poſſint, viz. 
quilibet eorum, juxta flatum & facultates ſuas, & 
ad diſtringendum omnes illos qui in terris & bonis 


| ſunt potentes, & pro debilitate corporis impotentes 


ad inveniendum armatos pro illis qui non ſunt ha- 
biles, (where, by the way, I note, that in Caſe 
of common Defence, the People, not the King, 
are to be at the Coſts.) And the Commiſſion 
directs further, That the Commiſſioners ſhall 
train and divide the Soldiers, and ſhall conducere 


. 
& quotzes neceſſe fuerit, (here is ſending out of | 
the County of Bucks, I am ſure) and ſhall muſter 
them; and that the armed Men ſhall be armed 
with their own proper Arms, and not with the 
Arms of others, upon Pain of Forfeiture of 
them, (note the Clauſe of Forfeiture,) & ad ar- 
reflandum & capiendum ommes qui fuerint Rebelles 


ſeu contrarii & priſone committendum, ibidem mo- 


raturi quouſq;, pro eorum punitione aliter duxerii- 
mus ordinandum, (here is Power of Impriſonment.) 
That Commiſſion commands likewiſe the Com- 
miſſioners to array themſelves, & inſuper, to 
make Beacons, whereby, gentes patriæ de adven- 


tu inimicorum poterint congruis temporibus premuniri, 


and a further Clauſe, that the Commiſſioners 
ſhall ducere the Soldiers cum periculum advenerit, | 
ad cofteram maris & alia loca, in defenſionem regni 
patria. Ita quod pro defedtu armationis & 
ductionis damna 2 non adveniant ullo modo. 
The Commiſſion 1 have taken, and now re- 


themſelves in Parliament, inſtantly after the 
Confirmation of Edw. the Third's Laws, 1, 18, 
& 25 of his Reign beforementioned, and all by 


All Powers of Command imply the Duty of 


Obedience; I fay no more, but as Arms and 


Travelling by Land are neceſſary for the De- 
fence of Land, fo Ships and Sailing, Ordnance 
and Tackling, and the Neceſſaries mentioned in 
the Shipping-Writ, are moſt requiſite for De- 
fence at Sea. 1 i 


And thus I have paſſed all the Ad of Parlia- 
ment cited or pertinent to our Caſe; I confeſs 
they are leges ligantes, and I think that in my 


Anſwers 
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Anſwers to them, I have not broken the Bonds 


of them, with. the which I acknowledge both 


* . * 
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my Conſcience, as a Judge, and my Eſtate, a® 
a Subject, obliged. 1 5 "Ms wy 
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©... The Fourth General Head 


We Fourth I Come now, in the Lo Place, 


Genera! to my Fourth General Head, 


Head. Which is, To anſwer the Objecti- 
4 ons made by the Council on Mr. 
. Hambden's Side. 


grounded upon Reaſons of Law; ſome upon 
Authorities and Inferences upon Records; ſome 
upon Miſchiefs and Inconveniences pretended. 
Ob jection 1. 2 R. Fr F 10 & 11, was objected 
where, upon the Diſtinction of peteftas in Curia, 
Poteſfas in Camera, concerning the aſſeſſing of 
Fines, it is ſaid,” that Fuſticiarii Regis per eorum 


fe im Camera ſua, nec aliter coram ſe, niſi per Ju- 
iiciarios ſuos, & bec' eft voluntas Regis, viz. per 
Fuſtictarios | ſos & Legem ſuam unum eft dicere. 
And it was faid, that in the preſent Caſe, the 
Eing hath not proceeded per Juſticiarios, but per 
fo or in C.. | 

Anſwer. I anſwer, That in our Caſe there is 
not any thing done in Camera, the Shipping-Writ 
iſſueth out of the Court of Chancery: Beſides 
we are not now in the Caſe of aſſeſſing a Fine. 
It is true, that if a Preſentment, Inditment, 


or Information, be depending in the King's 


Court, and fo far proceeded in, as that Judg- 
ment of a Fine is to be given, this not to be 
aſſeſs d by the King in Camera, but by the King's 
Juſtices in Guisan. 1 
. Howſoever, if we go to Diſtin- 


BE.4 touch- 'Qtions,” there is potentia abſoluta, 


ing the Chan- and poteflas ordinaria; I hope none 
cer. will deny, but that the King hath 
pPeoVoteſſatem abſolutam, in many Caſes. 
Stat, Veſlm. lt appears a Man may be com- 
1. ' mitted per ſpecialem praceptum domini 
| Regis, and is not in that Caſe 
Bailable. | | 


20H. 7. $6 -The King is Capitalis Fuſtictarius | 


Anglia. 


4 put you the Caſe of H 2. E. 3. p. 6. One 


having Money of the King's wherewith to pay 
Soldiers, miſuſed it, and committed many Out- 
rages in Lancaſhire; a Writ iſſued to the Sheriff 
of Lancafter to attach him; being by vertue 
thereof attached, and brought to the King's- 
Bench, he was there diſcharged; the Reaſon 
given by Scroope the Chief Juſtice was, Becauſe 
the Attachment being grounded upon a Sug- 
_ geſtion, was againſt the Law: No ſuch Writ 
ought to have iſſued, unleſs there had been 
ſome IndiQtment, Preſentment, or Information 
depending. But I doubt not, if the King had by 


his abſolute Power made a ſpecial Precept in 


his Chamber for Commitment of this Man, he 
could not have been diſcharged. © | 


be Truth is, The Objection upon the Di- 


ſtinction of Curia & Camera, is not rightly ap- 
plied to this Caſe: It might as well have been 
urged againſt a Commiiſion of Sewers, iſſuing 
at common Law, out of the Chancery. The 


| 


6 E 3 VERS” EE 2 IL 
Matter is, What the Law is concerning the 


King's Power, for Proviſion towards neceſſary 


Defence. 


' Objed, 2. It hath been ſaid, that divers Pay- 


> 8 554 - 8 © ments and Promiſes of Payments have been made 
The Objections were of three ſorts: Some 


y the King in all Ages; upon Occaſions of his 
ars and Proviſions for the Defence of tlie 


Realm and Sed: And many Records have been 


vouched to that 2 et 5 

 Anſw. I anſwer, Firſt, It is true; but mote 
Payments have been made by the SubjeQs alſo 
in the ſame Caſes, as will appear, if we go to 


7 485 vie by Records, Multitudes have, to that Put- 
diſcretionem aſideb' finem & non dominus Rex per 


poſe, been cited on the King's Side. 
_ Secondly, In ſome Caſes, as of borrowing, 


purveyance, or the like, Payment by the King 


was of Right; but in the Caſes meerly for nc- 


ceſſary Defence, his Payment, or Promiſe of 
Payment, was of Courteſy and Grace, and is 


not binding in Precedent, no more than in the 


Caſe of Mines Royal: It appears by many Pre- 
cedents, cited in the Caſe of Mines common, 
That many Subjects, Owners of Land wherein 


were Mines of Silver, ſhared with the King; 


ſome had a twentieth, ſome a4 greater, ſome a 


leſſer Part; and this was objected againſt the 
King's fole Intereſt, which notwithſtanding was 


adjudged, and the Anſwer made to thoſe Re- 
cords was, That it was of the King's Courteſy | 
and Grace, not of Right: One may do with his 
own what he pleaſee nm. 5 
But I will put you at large one of the Records 
which hath been cited, and let it be conſidered 
for whom it maketh ET 
© 23 E. 1. Rot. 77. Ex parte rememorator Regis. 


There Writs iſſued to divers Mayors and Bailiffs 


to make Gallies, ordained by the King, and con- 


cilium ſuum It doth not ſay, commune concalium; 


to be made pro defenſſone regni & ſecuritate marts, 
and in the Record there is a Clauſe, Cuſtum quod 
ad hoc poſueritis, cum illud ſciverimus, vobis in 


exitibus ballive veſfræ allocari faciemus, but note 


that here is a Command they ſhall firſt lay out 


the Money: And note, that there is this further 


Clauſe in the fame Writs, Volumus autem quod 
' bordas & meremium, que ad hoc competunt, ubicun- 


que ea inveniri contigerint & cujuſcunque fuerint in 


villa prediffa vel extra pro galeis illis faciendis 
capiatis. I pray you note that Clauſe, for the 
andy of Magna Charta are, Nos nom ca- 


expreſs W N : 
piemus boſcum alicujus ad caſtra vel ad alia agenda 
noftra, fme voluntate ejus cuj un * fuerit, and 
yet it is commanded, that they { 


was not agendum regis within, but agendum reg; 
without the Meaning of Magna Charta. 4 
Ohjeck. 3. Diſuſage, or no Precedent for - <4 
Years of this Courſe now attempted, hath be 


as 


all take boſcum 
alienum in this Cafe, and I think warrantabl . 
for the Words in Magia Charta ate, ad agenda 
naſtra, but the making the Galleys commanded; 
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nſw, J anſwer, as it is ſaid 112, 4, 7, & 38. 
upon that Objection againſt the Force of the 
Statute of 14 A 3. about the King's Preſentati- 
ons to Lapfed Churches, that an AQ of Parla- 
ment diſuſed, may be put in uſe, and fo that 
Law diſuſed may be put in nſe, eſpecially in 


the King's Caſe, for Nullum tempus, Oc. 


Alſo, the Thing hath been done, tho? not this 
particular Way, Supplies have been made other- 
ways, ſometimes by Collection of Moneys and 
Means without Warrant of Parliament, forme 
times by liberal Proviſions and Grants in Parlia- 
ment, in late King's. Reigns by Benevolences, 


before Rich. the Third's Time, in a Manner com- 


manded, and after treated, 


Oed. 4. The ſeveral Means and Incomes, D 


which the Crown hath, have been diſtributed, 
as that it hath Tenures and Eſcuage for Wars, 


| Cuſtoms and Tenures for Defence at Sea, Fines 
in the Hanper for the Charge of his Juſtice, 


and thereupon it hath been ſaid, there is no 
Cauſe, if theſe Incomes were well imployed, to 
raiſe Moneys thro new Ways. | 


My Brother Veſton made a Computation what 
the five Ports Seryice cometh to, and thereby it 
falleth ſhort to be to any Purpoſe. 

As for Eſcuage, it is Attendance out of the 


Realm, but for forty Days, and that in caſe of 
mean Tenures, if 4 

tend the King, for therein every one is to de- 
fend his own Seignor for that Time. Alas! 


Tenents proper Lords at- 


What is that for a Kingdom? Beſides, Are we 


ſure the Occaſion of Defence will preſs but for 
forty Days? Again, What if the mean Lords 


themſelves go not in Perſon ? 3 
But ſince I have Occaſion of Speech of Eſ- 


cuage, I muſt put you in mind of two ſorts of 


Eſcuage, by the Law. 


The firſt is that before touched, and is com- 


monly called forinſecum ſervitium : And it is on- 


I for Wales, Scotland, and other the King's Fo- 
_ reign Territories. | 


The ſecond is of another Kind, and is applia- 


ble to this Caſe, in regard of charging the 
Subjects, without their Parliament Conſent. It 


bath not been called for theſe many Ages, but 
in the black Book of Tilburienfis, I. 1. c. 26. 


you ſhall find concerning it in theſe Words, 


Fit interdum, ut in imminente vel inſurgente in reg- 
mum hoſtium machinatione decernat Rex de ſfomgulis 


Feodis militum ſummam aliquam ſolos, marcham 


 ſeilicet vel libram unam, unde militibus ſtipendia, vel 


donativa ſuccedant, Mavult enim princeps — 


diarios quam domeſticos, bellicis apponere caſibus. f 


Hec itaque ſumma, que nomine ſcutorum ſolvitur 


 ſeutagium nuncapatur; ab hac autem quieti ſunt ad 


ſeaccarium reſidentes, 5 

Obhjeck. 5. This is a general Charge; it ap- 
pears by the Alttimus, That every County in 
the Realm hath the like Writs, amongſt which 


many, as this of Bucks, are meerly Inland Coun- 
ties, they have no Places to make Ships in, no 
Means to convey their Ships (if they could K 


make any) to the Sea : They have no Mariners, 


nor Tacklings, c. and fo an Impoſſibility, or, 


at leaſt, an improper Charge is put upon them 
the Cinque Ports,” the Maritime Towns and 
Counties are furniſh'd, and are apteſt to be put 
to this Service. — | 


py 


* 


* 


Anſin. 1 anſwer ſeveral W "A | 45% , 
e e all the 


Things which they have not of their own, 


with their Maney, Pecunia amnia obediunt, num- 
mus, is, menſura rerum. 

Alfo there is great Reaſon they ſhould join, 
by the Rule of Qui ſentit commodum, c. I am 
ſare if Defence be not made, they may ſentire 
2 So hy the Rule Quod omnes tan- 
zit, &c. 


The Reaſan in Law of charging 11 H. 5. Sir 


Heirs in Gavelkind, and of Con- Will. Her- 
tribution to Charges upon Land, bert's Caſe. 
woly liable, cometh to this Caſe, ' 
Allo the whole Realm is but one Body; the 
iviſion of it into Counties, was by King Al- 
fred. The King may make a County de novo, 
by taking out of another, may make two Coun- 
ties of one, or one of two, if he pleaſe. _ 
Then take the whole as one Body, the ſeve- 
ral Members center in it; if one Member ſuf- 
fer, every Member of the ſame Body ſuffereth 


with it. 
Anſw. Utinam thoſe great Means and Incomes 
could ſerve the turn. 


But methinks there is more Reaſon to excuſe, 
than to charge the Ports and maritime Parts, 
in this Caſe they ſtand between the Enemy and 
the Inland Parts, they are the next Door to 
Danger, and it is fit they ſhould not be let 

Blood, but ſhould keep it all, to ſerve them- 
ſelves and the Inlands, and not have Means ta- 
ken from them, whereby they may be diſabled. 
Beſides, I refer my ſelf to the ſeveral Prece - 
dents, ſingled and at large, cited by my Brother 


Weſton, by which it appears, that the Inland 


Places have heretofore been charged with Pro- 


viſions of Galleys, Ballingers, Cc. for the Seas. 


By the Commiſſion of Sewers, it appears, that 
this Courſe agrees with Proceedings — like Caſe, 
by the common Law. 5 

All who are within the Level E. Nat. Re- 


of an Inundat ion, rich or poor, gifter. 


without Reſpect of Perſons, are 5 
to be proportionably aſſeſs d, upon that Com- 

F. 15. E. 2. Rot. 70. in bk. v. The Caſe of 
Ripon in Torkſhire, is notable upon this Reaſon ; 
by it, it appears, that the Law was, that all 
that had Salvation by the Plaintiffs being Ho- 
ſtages to the Scots, were by Law-compellable to 
bear their ratable Shares, to raiſe Moneys for 
the Plaintiff's Ranſom. 

23 E. I. cl. Rot. 1. memb. 4. dorſ. In a Writ to the 
Archbiſhop of Canterbury, the Words and Mat- 
170 F ak wi allo 5 3 2 Sicut lex 
Jujnfuma provida circumſ pecttone ſacrorum princapum 
abilita hortatur, & 2 ut quod omnes tangit 
ab omni bus approbetur ſic & innuit evidenter, ut in 
communibus periculis per remedia proviſa cammuniter 
obvietur. As to the Objedion ont of the Re- 
cords, (per remedia proviſa commniter) that ſhould 
be by Parliament. I think the contrary is ap- 
parent out of the Writ ; for. the Writ requires 
the Archbiſhop, with the Clergy of his Dioceſs, 
(not Province) by their ProQtors. Inaſmuch as the 
ing of France, Claſſe maxima & bellatorum copi- 
ofa multitudine, congregatis, proponems lingnam Au- 
glicanam omnino de terra Auglicona delere, to come, 
by a ſhort Day enſuing, to Vefminſter, tune ibi- 
dem ad trafanda, ordinands & facienda nobiſeum 
& . cum ceteris pralatis & aliis incolis regu 

| gualiter 


/ 


4 
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qualiter fit periculis bujuſinodi obviandu m. Note, here feſs d; I do not ſay, that in Truth it was 
is no mention of Proceres; and beſides, Cong. ſo. 1 11 8 
men have no Capacity of Knights or Burgeſſes 2dly, Obſerve the Word (Towards.) | 
Places in Parliament, therefore this was not a 3dly, A Confeſſion that the Tonnage and 
Treaty appointed or intended in Parliament; Poundage are not ſufficient for thoſe Purpoſes, 
which is further enforced upon the Words (ad for which it was commonly granted. The 
tractand, &c. nobiſcum & ceteris prelatis & Occaſions are now for vaſter Expences than were 
aliis incolis regni) if a Treaty in Parliament requiſite at that Time; and what Tonnage and 
ſhould have been, it had been readier to have Poundage will not now ſuffice to perform, muſt 
expreſſed in Parliament, or in Communi conſilio, be raiſed ſome other Way. 3 5 
and not to have uſed the other improper Expreſ- Alſo it is to be known, for an Anſwer to the 
ſion. | Objection againſt the taking of it; as if it were 

Beſides, I do not find that any Parliament not taken de jure, That Tonnage and Poundage 
was holden at that Time, nor at any Time be- hath been always taken with a continuando up- 
tween 21 E. 1, and 24 E. 1, whatſoever was ſaid on the Change of a King, before ſuch Time as 
by Mr. St. Fobn to the contrary. | a Grant came of it by Parliament; upon the 

But if this Treaty had been, or were intend- Demiſe of the King, the payment or taking of 
ed to have been in Parliament, it is not con- at never ceaſed, or was diſcontinued, until it 
cluding, for it could not be but in Parliament, came to be due by Grant of Parliament. 


as hath been __ | | Oh)ject. 10. It appears that a Parliament might 
Object. 6. This Way draweth on many ill have been holden, there are about fix Months 


Conſequences ; for it ſtirs Murmurings and between the 1% of the Shipping Writ, and 
Grudging- of the People, by Reaſon of the Bur- the 1ſt of March enſuing, 
thens upon them. | OO © _ nſw. This receiveth an Anſwer in it ſelf, 
Anſw. The Conſequence would be worſe, if for if the King had been pleaſed to have called 

the Kingdom ſhould be loft, (which I cannot a Parliament, to have had Proviſions granted, 
mention without a Quad abſit) and de malis mi- and by or before the 1ſt of March, 11 Car. Pro- 
imum. vbviſion had been granted, yet the Thing com- 

Beſides, popular Grudgings are many, if not manded by the Shipping Writ in Aug. to be rea- 
moſt times, cauſeleſs; they are not to hinder dy in March, could have but begun in March, 
doing of Right. RT . to have been then N and ſo a whole 

Object. 7. This is to become an annual N a Lear apparently loſt; in which Time, God 

upon the People, there is Cauſe of thinking ſo, knows, what might have become of this State. 
becauſe ſince 11 Car. we have had every Year Oꝶj. 11. But what if the King ſurmiſe only, 
new Shipping Writs. 0 5  _ that there is ſuch Danger as mult be prevented, 

Anſy. If the Neceſſity continues, the Charge when in truth there is no ſuch Matter? 
muſt continue. The ſame Reaſon ſerves for the Þ4»ſw. Hath not the King a Conſcience ? 
Continuance as was for the Beginning of it. The Law believeth his Affirmations, and for 

| Yet I deny that of it ſelf may be annual. that Cauſe they are not trayerſable, as appeared 
_  Ceſſante cauſa, ceſſare debet ectus, but conti- by my Lord Dyer upon the Ne exeas regno. 
 mmante cauſa continuandus effectus. N Rex eft recordum ſuperexcellens. Tefte me ipſo, 

This muſt be left to His Majeſty's Juſtice, is his Language, it is againſt the Duty of a Sub- 
which God forbid that any ſhould think he will ject to conteſt with him. 5 
abuſe. Again, it is a Rule of Law, Cuilibet in arte 
Object. 8. It hath been agreed, that if there ſua credendum eſt, it is the King's proper Art, to 

were flagrans bellum, if we had (quod abſit) a have Intelligence of Foreign Intentions, to fore- 
Hanibal ad portas, then this Courſe without Pro- ſee publick Dangers, to conclude and put in 
viſion in Parliament, were not againſt the Law. Execution what is neceſſary for the Preſervation Y 
But it hath been ſaid, that we have neither fla- of his Eſtate and People. . 
 grans bellum, nor a Hanibal, in our Caſ. u regere imperio populos, Rex ſumme; memento: 
Anſw. Let us conſidex what the Reaſon is, He tibi erunt artes, c. | 
why it is not againſt the Law in Caſe of fa- - Alſo Mr. Hambden, by his Demurrer in this 
grans bellum, or Hanibal ad portas. It can be no Caſe, hath confeſt all the Matters in Fact, which 
other but to avoid a further Miſchief. The moved the King to iſſue this Writ, and are men- 
lame Reaſon holdeth in our Caſe, wherein there tioned in the Writ 
is apparently an initium malorum, and in ſuch Object. 12. 26 E. I. pat. roll. memb. 21. hath 
Times as we now live in, or rebus fic ſtantibus, been urged: There it appeareth that the King, 
no Man of Underſtanding, but muſt acknow- deſirous to amend gravainina populo nomine us 
ledge, that Secutity is dangerous. 1 Pop 4 acta, ſent Commiſſioners to hear and determine 

Objed, 9. Tonnage and Poundage, which was what Takings had been from the SubjeQs made 
uſed in former Kings Times to be granted by as in the King's Name, but without his War- 
Parliament, for a Proviſion of a Stock, for rant, and to puniſh it preſently, and to do 
thoſe Purpoſes, for which the Shipping Writ now right to the Parties. But as for that which 
iſſueth, is taken de facto by the King's Majeſty, ſhould be found to have been taken by the 
though it be not ye granted him. Las 4% King's Warrant : Le Roy voil que ſoit certifie, & 

Anſw. Read the Words of the Statute 1 Fac. il ent ferra tant que ils ſe tiendr apices per reaſon, 

e ult. at large. In them, obſerve, /. a Con- Anſw. Note the Diſtinction in this Caſe be- 

+ feſſion by the Commons, That Tonnage and tween the Repayment and Satisfaction by the 

Poundage hath been paid to the Kings of Eng: Parties; for that which was taken without War · 
land Time out of Mind: I fay it is ſo con- rant, and the if it were _ by 
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Warrant of the King. For in Caſe that which 


was taken by colour of the King's Warrant was 
againſt the Law, it was as torcious to the Sub- 
ject, as that which was taken without the King's 
Warrant; and in all Juſt ice, the Subject ought 
to have been reſtored to his Right, with as much 
Expedition in one Caſe, as the other. 

Alſo, as hath been already anſwered, the 


Words are not (they Mall be paid) but le Roy fer- 


ra tant que ils ſe tiendre apaies per reaſon , that is, 
as I conceive it, The King will give them a 
reaſonable Anſwer, | 5 

Object. 13. Upon the Words Requirimus, & 
Rogamus, in Writs to the Bailiffs of divers Towns, 
when they were ſent unto to array and ſend 
Men at the Expences of the Towns, it hath been 
urged, Ergo the Thing required a Matter 


of good Will, and not of Right; in which Caſe 
it would rather have been a Aandamis, or a 


Precipimus, then a Ragamus. 
Anſw. Note the Requirimus precedes. | 
Alſo, The Word Rogamus ſigni- 
Linwood. Hfieth as properly a Commandment, 
, 5 2 Prayer. 


| Alſo, The Words are, Hectuoſe requirimus & 


YOgamus. 5 1 
Alſo, Cum princeps orat, præcibus precepta colo- 
rat 


But ſince thoſe Writs are urged, let them be 


read; and it will appear, that in the Matter of 
them, pertinent to this Queſtion, they make 
directly for the King. Vid. for that purpoſe, 
Kst. Sco. 12. E. 2. in 7 dorſo. but chiefly Rot. Sco. 
of the ſame Year, membr. 13. dorſ. In the Writ 
to London there, the King reciting that the Scots 


fines regni Angliæ cum ingenti armatorum multitu- 


dine ingreſs, had taken the Caſtles of the King, 
and of his Subjects, and did ſtill hold them; 


and had beſieged more Caſtles; and that the 


King of the Counſel of the Prelates, Earls, Ba- 


rons, and the Peers of the Realm had ordained 


(not a Word of the Commons) to be at Tork ſuch 
a Day, with an Army: And they had promiſed 


to be there with him ſumptibus ſuis cum _ 
t 


tuo : Nos confiderantes quod pro tanta nece 


vobis ſpecialiter confidentes, vos effectuoſe requirimus & 
rogamus quatenus ad præmiſſa conſiderationem debi- 
tam habentes, they ſhould inſtantly Array 500 


Footmen, and ſend them to the King, ſumptibus 


Nota. Note, All this done without Warrant of 
Parliament, and more Courtlike Words, certainly, 


were of purpoſe uſed in ſuch a Time as that 


was, of inſtant Neceſſity, ad faciendum populum, 


than either needed, or might have been uſed, if 


it had been ſo thought convenient. 
| Object 14. Our of Paſ. 26 Ed. I. Rot.35. Commun” 
ex parte Rememoratoris Regis. Reginald Gray being 
commanded by.the King to Levy and Conduc 
to the King 1000 Men out of Bromfeld and 
Jule; He, by his Letter to the King, anſwered, 
That he durſt not chooſe 1000 Men there, 
without Warrant; and that he would not newer 
(that is move) in thoſe Parts without Pay. 
Anſw. His Writing that he durſt not, is not 
to the Right, but in his Judgment it was not 
fafe, or might be dangerous. ED 
Alſo, He durſt not without Warrant, it may 


utilitate & 


So here was a Promiſe originally for 


ate, 
fideles & ſubditos naſtros, ut in pramiſſis manus ap- | 


ponant adjutrices decet requirere & rogare, ac de 


which the French then bad Conquered. 
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HA NMH DEN, Eg, _ 
be, he thought the King's Letter, without his - 
Great, or Privy-Seals, no ſufficient Warrant. 
Alſo, It appears in the Record, that the King 
had ſent him Word before, that the Treaſuret 
ſhould ordain Payment; but it ſeems Pay came 
not; and then it is likely Soldiers would not 
{tir without Money: They commonly cry Guelt, 
and if they have it not, are apt to disband. 
Object. 15. Repayments commanded by the 
King (ut conſcientia Regis exoneretur ) Ergo 
the King could not take of Right in theſe 
G 5 
Anſw. The Record is 29 E. 1. Comim ex parte 
reme morator. Regis, there is a Command for Re- 
payment, 72 pro urgent iſimis negotii & pro 
efenſione totius regni, the King had 
received of the Abbeſs and Covent of Canonlieghe 
6121. and had promiſed Repayment. Nota. Note 
thoſe Words: And alſo, for that the Abbeſs had 
petitioned the King in Parliament for jc e | 
Ee 2 
ment alſo in this Caſe; a very Sthat Hun 65 
Money it was which was taken from one ſingle 
Corporation, more than was proportionable for 
them; and therefore juſt and conſcionable, that 
Repayment ſhould be; this great Sum was ta- 
ken upon a Scrutiny, 22 E. 1. in Places where 
it was thought that Money might be had. And 


upon that the aforeſaid Sum was borrowed (un- 


willingly, God knows, as to the Lender) of this 
Abbeſs, and of divers other Religious, 5 
The like Scrutiny was made, temp. E. 2. and 
the like Courſe for Repayment, as appears, Rot. 
A „ EEE 
And indeed, it had been before thoſe Times, 
and ſo continued, a uſual Thing, for our Kings 
to look into the Treaſure of the Religious, 
when they had Occaſion of Money, and ſome- 
times to take their Silver Plate, and rich Offer- 
ings, for Supply of inſtant Wants. And the 
Religious would not fail to preſs upon the King's 
Conſcience, until they had Reſtitution. * 
Object. 16. 12 E. 3. ro. Alman. membr. 22. dorſ. 
A Letter to the Archbiſhop to move all the Peo- 
ple to pray and give Alms for the King. 
Anſw. 1 ſay no more, but will read what the 
Record is, it ſelf Loquitur, . - IE 
Hater, &c. Cum populus regni, variis oneribus, 
tallagiis & impoſitionibus hactenus gravetur quod 
dolent es referimus, ſed (note this but) inevitabili 
neceſſitate compulſi, de eisdem oneribus ipſum rele- 


vare non valemus ; (ſo no Wrong confeſs d: Neceſ- 


ſity excuſed it, and Continuance of a Wrong 


cannot be juſtified.) The King deſires the 


Archbiſhop to move the People, ut tantam ne- 
ceſitatem humiliter, benigne, pat ienter & charitati- 
ve ſuſt ineant Note thoſe Adverbs, ſpecially 
bumiliter. And they would have a good Opi- 
nion of the King, and would Pray and give In- 
dulgences, to the end he might proſper in his 
Wars for Recovery of his Right in France. 
(Note, To the end, &c.) Oneribus predictis (que 
non ex malitia vel preſumptione volumtaria, ipſos 
gravant) non obſtantibus. = i Rs 
Object. 17. Out of the Parl. Rol. 13 E. 3. m 9. 
& 11. The Remembrances of the Parliament. 
One of the Points to be conſidered and pro- 
poſed by the King, was for Courſe to be taken 
for a Navy at Sea, and for Recovery of Ferſey, 


Anſw. 
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. Anſw. In this Propoſition the Words of the 
King are, Et per tant ſerr les Commons diſcharges 
del gard del mere; by which Words it is evi- 
dent, the King conceived, that the Commons 
one by Law charged with the 'Guard of the 
a. 5 ; 
It is true, the Commons anſwer, They pray 
in drt, del guard del mere, that they be not 
charged to give Counſel, it being a Thing 
whereof they have no Cognizance ; but they 
give their Advice, that they think the Barons 
of the Ports ſhould do it, and therein they con- 
feſs, that the guarding of the Land. belongs to 
the Commons, ſans gages demaunder ou prender. 
They could not deny but that the Sea muſt 
be guarded. — 5 


I)!uhey put not the Charge of that Guard upon 
the King, but would place it upon the Ports. 


Of what Strength or Power the Ports were in 
thoſe Times, I know not; but in our preſent 
Ape, it is apparent, they are not by many De- 
grees, . near able to defend the Seas, which 


muſt notwithſtanding be defended, and that 


Defence can fall upon none but the whole 
Realm... _ HD „„ 
Ohject. 18. Upon the Parl. 15. Paſ. 2 R. 2. 


pars. I. where the Speech of Scroope then Chan- 
cellor is ſet down, he therein declared the Cauſe 
of the Summons of that Parliament, whereby 


it appeareth, that a little before there had 


been a Parliament at Glouceſter, and no Pro- 


viſion for common Defence was there agreed 


on; that after the Departure of that Parliament 
the King had aſſigned ſome Prelates and Lords 
to be of his continual Council, for the Year fol- 


lowing, the ſaid Council treating and having 


before their Eyes, the great Miſchiefs and Pe- 
rils, with which the Realm was on all Parts 


invironed, and the Summer approaching, and 
no Ordinance made in Parliament for Sal- 
vation of the Realm, and Reſiſtance of the 


Enemies. And the faid Council durſt not take 
upon themſelves alone the Ordinances of ſo 


perilous and high an A& ; but it was adviſed 
to them, after Chriſtmas to aſſemble a great 


Council, of all the great Lords of the Realm, 
Prelates, and others; and that upon a ſecond 


Warning there came well near all the Prelates, 


= as well Abbots as others, the Earls 
Sages bere Barons, Bannerets, and other Sages 


are ſad Men, of the Realm, and then and there 
not Fudges, the great Perils and Miſchiefs to 


| as was obje- the Realm being diſcloſed, by 
cted. | Reafon of the great apparent 


Ty Wars by Land and Sea, where- 
of no Ordinance was provided. And more- 
over, it being declared before them, by the 
Officers of the King, and Treaſurers of the 


War, of the State of the King, and of the 


Realm, that nothing remain'd in the Treaſury 
for the War. It was ſaid, in the ſame Coun- 
cil, Pur concluſion final, que ils ne potent cet 
miſchiefe remedier, ſans charger le Common del 


realme, que charge ne puit 114 ne grant ſans 


parliament ; & per tant per aſſent de eux le par- 
liament ore efle ſomon & in le meane temps 
que ſuffic' army ſer" ordtine al mere in defence, 


et ſalvatio1i del realme et del navie, et del Coafts 
del mere a quel caſtages touts les Seignors apprompte- 


rant voluntarement al roy, divers grand ſommes 
del money. Et ifint font bon gents de London, 
et dauters vills, as quod le roy per aſſent fuit in 
dit grand Counſell, aurit envoy pur ce' cauſe. Et 
ad, done a eux ſon royall grt. pur repayment. It 


bath been ſaid, that the preſent Queſtion is 


tally aniwered.,” it 5 
nſw. J confeſs that this Record, hath a 
great Shew -of Proof, that though there be an 


apparent and inſtant Time of Danger to the 


very Salus Reipublice, yet no Charge upon the 
Commons may. be made, or granted, withour 
Parliament. And indeed, this is the ſtrongeſt 
Proof upon any Record, that hath been urged 
on Mr. Hambden's Side; but I think it will re- 
ceive an Anſwer with indifferent Affections, if 
theſe Things be obſerved. „ . 

Firſt, That this Conſultation and drawing in 
Queſtion of the uſing of Means, was before 
ne Charge actually impoſed: Which now I 
inſiſt not upon, becauſe 1 have formerly 


touched upon it. 


HSecondiy, The King was then in Minority, 
the Law was not then clear and ſettled con- 


cerning an Infant King's Power. You fee it 


was debated, and not reſolved, until the Time 
of K. E. 6. vide the Caſe of the Dutchy of 
Lancaſter, Plow. Com. VV 
_ Thirdly, The Example of Latimer was then 


freſh, and the Lords, it may be, were over- 
wary, upon his Precedent, though it could not 


parallel with theirs, if they had undertaken, 
upon ſo urgent Occaſions, to have charged 
the Commons, without their Conſent in Parlia- 
ment. 


Fourtbh, Note the Words of the Record, That 


the Lords, appointed Counſellors, could not 


adviſe or find any Means; and it is certain, 
that no Counſellors, none but the King himſelt 


could command fo high a Matter. The King 
then was not there; he was at that Time ſcarce 


1 


out of his Nurſes Care. 


Fifthly, The People at that Time were wa- 


vering, and full of Diſcontents; they had with- 
drawn themſelves from Parliament. Alice Peers 


had a little before plaid her Pranks, and the 
young King was not fortunate in his then Go- 
verning Servants. 5 

Lafily, The Thing neceſſary, viz. Security of 
the Kingdom, was done by another Way, viz. 


by lending of Money, as in the Record: But 
put the Caſe it had not been done one way or 
other, then of Neceſſity the People muſt have 


been charged, though without, yea, though a- 
gainſt their Conſent, for the Kingdom muſt nor 


be loſt, an ultimum refugium muſt be found out, 


rather than ſo fatal and final a Miſchief and 
Miſery muſt be endured. 


Object. 19. Rot. Furl. 2 H. 4. u. 22. Concern - 


ing Barges and Ballingers, commanded to be 


made without Aſſent of Parliament. The 


Commons Petition ſaith, That this had not been 
done avant ceux beurs, and pray'd that the Com- 
miſſions might be repealed. The King's Anſwer 
was, That the Commiſſions ſhould be repealed. 

Anſw. It is plain that thoſe Commiſſions, be- 
fore that Time, ceaſed of themſelves; for they 
were made in Richard the Second's Time, and 


died with him. All Commiſſions from the King 


are 


8 * 


* 


* 
5 - — 2 — — » , - n * 1 ab * 9 — 2 * 
, . _ * 2 22 n — - 2 w— rr — — — — — J - —— Oy 1 s . * x 2 - * © '4% 
eee * e Mane 8 d 3 MA Fray % 7 a F : ry e 4 . Wh . = 
. N ” . N 8 > * 9 4 as 4 Wo ine man —— 3 3 : — - . Þ ribs eyes — : — - 
a N 7 8 q io ie IS » wi 2 5 4 —— Wen "6.5941 m — . G CN EA Ca a+ — 1 — by — —„—ꝝ-—ê ——— i — — 20 22 . 2 2 2 PRES 
mY * kt; bake} To ˙ OIL yE * n G AR onda ̃ 39 ” wy « 2 4 3 — — * 225 — * x e r 22 „ yo Ee a om 22 . — . 8 3 — — B — 2 
2 2 2 py rt oo wir : * "Ys N — ns,” + - N Te = os 3s N IS 2 F 8 8 : * — — . 2 25 * oY, - — -» — 8 4 23 2 xx 8 
4 eee 2 9 — 8 - n 2 — . _ 8 — * 7 — — 2 n . 7 » FRO . 5 5 — — 3 ” mY 1 _ r Et Fat IN — N e Z . 
1 r 9 * e oy — — * —— 8 TT” — n 5 l LS A . — 8 — - —_— 2 —— oy ens — — : - 2 : RESET © x . — —— 5 ne "A N SSC FOOT . 8 br = Pains e 2 2 =. 
— . be n — wer — + 2 8 — — — r * * IE? . n . 7 > ot > A bu FE 98 rr A. % . D - = > „ r ere eee N r — Wu 1 — >. rn - 2 © nf 1 _— - "— 4%. ae * TY - - — 
— — 2 « RA . — — > wt — 8 2 LA 2 a, F ” 8 5 2 2 225 PO n 3 2 mos «Sa a ——— * 7 FP OS. p * „ 2 222 9 5 4 K — - 1 
ee 3 8 3 e ee ea — * f : 2 3 wa 8 r — 2 n a Ee 1 8 4 * 3 <4 : 5 : j 
— n | de = waa _ - 3 at 8 e 4 er N 3 arg Cater io To End re SP, þ : ; ; FN 4 
EIB IE I; l —— l .. 422 * 5 = ? * — - — 


ere ee eee 
eee * 
* 74 — F 5 a . be 
= e e ee 2 
3 


142 Tue Th of Jonun Hamnpex, E 


Warrant of the King, For in Caſe that which 


was taken by colour of the King's Warrant was 
againſt the Law, it was as torcious to the Sub- 
ie, as that which was taken without the King's 
Warrant; and in all Juſtice, the Subject ought 
to have been reſtored to his Right, with as much 
Expedition in one Caſe, as the other. | 
Alſo, as hath been already anſwered, the 
Words are not (they ſhall be paid) but le Roy fer- 
ra tant que ils ſe tiendre apaies per reaſon ; that is, 
as I conceive it, The King will give them a 
reaſonable Anſwer. | DD 
Obje#. 13. Upon the Words Requirimus, & 
\ Reogamus, in Writs to the Bailiffs of divers Towns, 
when they were ſent unto to array and fend 
Men at the Expences of the Towns, it hath been 
urged, Ergo the Thing required a Matter 
of good Will, and not of Right; in which Caſe 
it would rather have been a Alandamus, or a 
Pracipimus, then a Rogamns. 
Anſw. Note the Requirimus precedes. | 
AAlſo, The Word Rogamus ſigni- 
fieth as properly a Commandment, 


Linwood. 
| as a Prayer. 


Alſo, The Words are, 9fe@uoſe requirimus & 


rogamus. „ : _ 
Alſo, Cum princeps orat, præcibus precepta colo- 
rat. | 
But fince thoſe Writs are urged, let them be 
read; and it will appear, that in the Matter of 
them, pertinent to this Queſtion, they make 
directly for the King. Vid. for that purpoſe, 
Rot. Sco. 12. E. 2. in 7 dorſo. but chiefly Rot. Sco. 
of the ſame Year, membr. 1 3. dorſ. In the Writ 


to London there, the King reciting that the Scots 
fines regni_Anglie cum ingenti armatorum multitu- 


dine ingreſs, had taken the Caſtles of the King, 
and of his Subjects, and did ſtill hold them; 
and had beſieged more Caſtles; and that the 


| King of the Counſel of the Prelates, Earls, Ba- 


Tons, and the Peers of the Realm had ordained 
(not a Word of the Commons) to be at Tork ſuch 
a2 Day, with an Army: And they had promiſed 
to be there with him ſumptibus ſuis cum toto poſſe 
tuo: Nos confiderantes quod pro tanta 3 
 fideles & ſubditos noftros, ut in præmiſis manus ap- 


ponant adjutrices decet requirere & rogare, ac de 


vobis ſpecialiter confidentes, vos effectuoſe requirimus & 


rogamus quatenus ad pramiſſa conſiderationem debi- 
tam habentes, they ſhould inſtantly Array 500 
Footmen, and ſend them to the King, ſumptibus 
(> 
; Nota. Note, All this done without Warrant of 
Parliament, and more Courtlike Words, certainly, 
were of purpoſe uſed in ſuch a Time as that 
was, of inſtant Neceſſity, ad faciendum populum, 
than either needed, or might have been uſed, if 
it had been ſo thought convenient. 
Object 14. Out of Pa 26 Ed. i. Rot. 3 5. Commun” 
ex parte Rememoratoris Regis. Reginald Gray being 
commanded by the King to Levy and Conduct 
to the King 10600 Men out of Promfield and 
Jule; He, by his Letter to the King, anſwered, 
That he duſt not chooſe 1000 Men there, 
without Warrant; and that he would not newer 
(that is move) in thoſe Parts without Pay. 
Anſw. His Writing that he durſt not, is not 
to the Right, but in his Judgment it was not 
ſafe, or might be dangerous. ol 
Alſo, He durſt not without Warrant, it may 


be, he thought the King's Letter, without his | 


Great, or Privy-Seals, no ſufficient Warrant. 

Alſo, It appears in the Record, that the King 
had ſent him Word before, that the Treaſuret 
ſhould ordain Payment; but it ſeems Pay came 
not; and then it is likely Soldiers would not 


{tir withotit Money: They commonly cry Gyelt, 


and if they have it not, are apt to disband, 
_ Object. 15. Repayments commanded by the 


King (ut conſcientia Regis exoneretur ) Ergo 


the King could not take of Right in theſe 
Cales. 5. SL. | | 
Anſw. The Record is 29 E. 1. Comm ex parte 
reme morator. Regis, there is a Command for Re- 
payment, Quia pro urgentiſimis negotiis & pro 
utilitate & defenſione totius regni, the King had 


received of the Abbeſs and Covent of Canonlieghe 


612 l. and had promiſed Repayment. Nota. Note 
thoſe Words: And alſo, for that the Abbeſs had 


petitioned the King in Parliament for 74/4; conch 


So here was a Promiſe originally for Repay- 
ment alſo in this Caſe; a very great Sum of 


Money it was which was taken from one ſingle 
Corporation, more than was proportionable for 


them; and therefore juſt and conſcionable, that 
Repayment ſhould be ; this great Sum was ta- 
ken upon a Scrutiny, 22 E. 1. in Places whers 
it was thought that Money might be had. And 


upon that the aforeſaid Sum was borrowed (un- 


willingly, God knows, as to the Lender) of this 
Abbeſs, and of divers other Religious, | 


The like Scrutiny was made, temp. E. 2. and © 


the like Courſe for Repayment, as appears, Rot. 
Parl. 8 E. 2, . 4 | 48 | 


And indeed, it had been before thoſe Times; : 
and fo continued, a uſual Thing, for our Kings 
to look into the Treaſure of the Religious, 


when they had Occaſion of Money, and ſome- 


times to take their Silver Plate, and rich Offer- 


ings, for Supply of inſtant Wants. And the 
Religious wou 


Conſcience, until they had Reſtitution. 


Object. 16. 12 E. 3. ro. Alman. membr. 22. dorſ. 


A Letter to the Archbiſhop to move all the Peo- 
ple to pray and give Alms for the King. 


Anſw. I ſay no more, but will read what the 
Record is, it ſelf Loquitur,  - | 


tallagiis & impoſitionibus hactenus gravetur quod 


dolentes referimus, ſed (note this but) inevitabili 
neceſitate compulſi, de eisdem oneribus ipſum rele- 
' ware non valemus ; (ſo no Wrong confeſs'd : Neceſ- 


ſity excuſed it, and Continuance of a Wrong 


cannot be juſtified.) The King defires the 
Archbiſhop to move the People, ut tamam ne- 
ceſitatem humiliter, benigne, patienter & charitati- 
ve ſuſt ineant Note thoſe Adverbs, ſpecially 


bumiliter. And they would have a good Opi- 
nion of the King, and would Pray and give In- 
dulgences, to the end he might proſper in his 
Wars for Recovery of his Right in France. 
(Note, To the end, &c.) Oneribus predictis (que 
non ex malitia vel preſumptione voluntaria, ipſos 
gravant) uon obſtantibus. E 
Object. 17. Out of the Furl. Rol. 13 E. 3. m 9. 
© 11. The Remembrances of the Parliament. 


One of the Points to be conſidered and pro- 


poſed by the King, was for Courſe to be taken 


for a Navy at Sea, and for Recovery of Ferſey, | 
Anſw. 


which the French then bad Conquered, 


d not fail to preſs upon the King's 


Pater, Ic. Cum populus regni, .variis oneribur, 
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- Anſw. In this Propoſition the Words of the 
King are, Et per tant ſerr les Commons diſcharges 
del gard del mere; by which Words it is evi- 
dent, the King conceived, that the Commons 
| wy by Law charged with the 'Guard of the 

a, | 


It is true, the Commons anſwer, They pray 


in drt. del guard del mere, that they be not 
charged to give Counſel, it being a Thing 
whereof they have no Cognizance; but they 
give their Advice, that they think the Barons 
of the Ports ſhould do it, and therein they con- 
feſs, that the guarding of the Land belongs to 
the Commons, ſans gages demaunder ou prender. 

They could not deny but that the Sea muſt 
be guarded. | 5 
They put not the Charge of that Guard upon 
the King, but would place it upon the Ports. 
Of what Strength or Power the Ports were in 
thoſe Times, I know not; but in our preſent 
Age, it is apparent, they are not by many De- 
grees, . near able to defend the Seas, which 
muſt notwithſtanding be defended, and that 


Defence can fall upon none but the whole 


JJ... One 5 
 . Object. 18. Upon the Parl. 15. Paſ. 2 K. 2. 
pars. 1. where the Speech of Scroope then Chan- 


| cellor is ſet down, he therein declared the Cauſe 


of the Summons of that Parliament, whereby 
it, appeareth, that a little before there had 
been a Parliament at Glouceſter, and no Pro- 
viſion for common Defence was there agreed 
on; that after the Departure of that Parliament 
the King had aſſigned ſome Prelates and Lords 


to be of his continual Council, for the Year fol- 


lowing, the ſaid Council treating and having 


before their Eyes, the great Miſchiefs and Pe- 


rils, with which the Realm was on all Parts 


 Invironed, and the Summer approaching, and 


no Ordinance made in Parliament for Sal- 


vation of the Realm, and Reſiſtance of the 


Enemies. And the ſaid Council durſt not take 


upon themſelves alone the Ordinances of ſo 


perilous and high an Act; but it was adviſed 
to them, after Chriſtmas to aſſemble a great 
Council, of all the great Lords of the Realm, 


Prelates, and others; and that upon a ſecond 


Warning there came well near all the Prelates, 
BE as well Abbots as others, the Earls 
Sages here 
are ſad Men, 
not Judges, 
as was obje- 
cted. | 


of the Realm, and then and there 
the great Perils and Miſchiefs to 
the Realm being 
Reaſon of the great apparent 
8 Wars by Land and Sea, where- 
of no Ordinance was provided. And more- 
over, it being declared before them, by the 
Officers of the King, and Treaſurers of the 
War, of the State of the King, and of the 
Realm, that nothing remain'd in the Treaſury 
for the War. It was faid, in the ſame Coun- 
cil, Pur concluſion. final, que als ne potent cet 
miſchiefe remedier, ſans charger le Common del 
realme, que charge ne puit ore fait ne grant ſans 
parliament ; & per tant per aſſent de eux le par- 
liament ore efle ſomoi & in le meane temps 


que ſulic army ſer ordtine al mere in defence, 


et ſalvatioi del realme et del navie, et del Coafts 
del mere a quel caſtages touts les Seignors apprompte- 


Barons, Bannerets, and other Sages 


diſcloſed, by 
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rant voluntarement al roy, divers grand ſommes 
del money. Et iſint font bon gents de London, 
et dauters vills, as quod le roy per aſſent fuit in 
dit grand Counſell, aurit envoy pur ce' cauſe. Et 
ad, done a eux ſon royall grt. pur repayment. It 
bath been ſaid, that the preſent Queſtion is 
fully anſwered. 

Anſw. I confeſs that this. Record, hath a 
great Shew -of Proof, that though there be an 


apparent and inſtant Time of Danger to the 


very Salus Reipublice, yet no Charge upon the 
Commons may. be made, or granted, without 
Parliament. And indeed, this is the ſtrongeſt 
Proof upon any Record, that hath been urged 
on Mr. Hambden's Side; but I think it will re- 
ceive an Anſwer with indifferent Affections, if 
theſe Things be obſerved. J 
Firſt, That this Conſultation and drawing in 
Queſtion of the uſing of Means, was before 
any Charge actually impoſed: Which now I 
inſiſt not upon, becauſe 1 have formerly 
JJ... 775.7 ior: cn. 
. Secondly, The King was then in Minority, 


the Law was not then clear and ſettled con- 


cerning an Infant King's Power. You fee it 
was debated, and not reſolved, until the Time 
of K. E. 6. vide the Caſe of the Dutchy of 


- 


Lancaſter, Plow. Com. 


| Thirdly, The Example of Latimer was then 
freſh, and the Lords, it may be, were over- 


wary, upon his Precedent, though it could not 
parallel with theirs, if they had undertaken, 


upon ſo urgent Occaſions, to have charged 
the Commons, without their Conſent in Parlia- 
ment. | | 3 | | 
Fourth, Note the Words of the Record, That 
the Lords, appointed Counſellors, could not 


_ adviſe or find any Means; and it is certain, 


that no Counſellors, none but the King himſelt 
could command fo high a Matter. The King 
then was not there; he was at that Time ſcarce 
out of his Nuries Cate, EE oe 

 Fifthly, The People at that Time were wa- 
vering, and full of Diſcontents; they had with- 
drawn themſelves from Parliament. Alice Peers 
had a little before plaid her Pranks, and the 
young King was not fortunate in his then Go- 
verning Servants. | . . 

Laſtly, The Thing neceſſary, viz. Security of 
the Kingdom, was done by another Way, viz, 
by lending of Money, as in the Record : But 
put the Caſe it had not been done one way or 
other, then of Neceſſity the People muſt have 
been charged, though without, yea, though a- 
gainſt their Conſent, for the Kingdom muſt nor 
be loſt, an ultimum refugium muſt be found out, 
rather than ſo fatal and final a Miſchief and 
Miſery muſt be endured. 5 8 

Object. 19. Rot. Parl. 2 H. 4. u. 22. Concern- 


ing Barges and Ballingers, commanded to be 


made without Aſſent of Parliament. The 
Commons Petition ſaith, That this had not been 


done avant ceux heurs, and pray d that the Com- 


miſſions might be repealed. The King's Anſwer 
was, That the Commiſſions ſhould be repealed. 

Anſw. It is plain that thoſe Commiſſions, be- 
fore that Time, ceaſed of themſelves ; for they 
were made in Richard the Second's Time, and 


died with him. All Commiſſions from the King 


are 
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are but Authorities, which end with that King 
from whom they iſſue. | ws 

Alſo note, that the ſaid K. Henry the Fourth's 
Anſwer in Parliament goeth further, viz. But 
for the great Neceſſity which the King hath of 
ſuch Veſſels for Defence of the Realm, in Caſe 
the 'Wars ſhould hold, the King would com- 
mune with the Lords of this Matter, and after 
ſhew to the Commons for their Advice. Which 
Words are notable to this Queſtion. It cannot 
be denied, but this Anſwer to the Commons 
ſaid Petition in Parliament is, in effect, a Roy 
ſoz aviſera. | | 

I note that Rot. Parl. 1 R. 2. memb. 52. There 
is a Gratification by the King, in confirming of 
Franchiſes to thoſe Cities and Towns, que ſont 
ore (that is, now in this Time of Parliament) 
charged with the making of 1 in De- 

fence of the Realm. Here in this 
juſt Occaſions were given to the Commons to 


have complained of this Charge, with the ma- 


king of Ballingers, charged upon them before 
the Parliament : If it had been a Wrong, bur 
they complained not of it, for ought appears, 
and the King's Gratification is no Proof that it 
was as by way of Recompence for a Wrong; 
but it 1s plainly an Argument of the King's 
Grace to them, by way of Enconragement of 
them in their Services for the Commonwealth. 
The like appears, M. 3. R. 2. Chegr. K. Rem. In- 


ter brevia directa Baronibus.. 


Alſo it is to be known, that in all Kings 


Times, ſome Matters have been preferred in 


Parliament, from the Commons to the King, as 
" Grievances, which in themſelves have not been 
Wrongs, or againſt the Law: We find in our 


Books, there may be damnum abſque injuria. 
ObjeZ. 20. Parl. 7 Ed. 4. n. 7. In the beginning 
of the Parliament, the King himſelf ſpake to 


the Commons, and, amongſt other Things, pro- 


miſed the Commons, He would live of his 
Own. Oe „ 

Anſw. The King's Speech ſtayeth not there, 
but goeth further, the Words are theſe: © I pur- 
* poſe to live of mine own, and not to charge 
* my Subjects, bur in great and urgent Cauſes, 
concerning more the weal of themſelves, and 
* the Defence of them and the Realm, than mine 
© own Pleaſures, as heretofore by the Commons 
* of this Land hath been done, and born, to 
* my Progenitors, in Time of Need.* Which 
Words are remarkable: Not a Syllable in them 


arliament 


H AME DEN, Eis: 


of doing this only by common Aſſent in Par- 
liament, but relatively as heretofore, Ic. which 
how it hath been de facto, you have heard; 
namely, ſometimes in Parliament, and ſome- 
times out of Parliament. 

The laſt material Objection to be anſwered by 
my Memory, is the Authority of Forteſcue in his 
de laudibus legum Anglia, Where he | 
faith, © That the King of Englaud Cap. 13. 
© is Rex politice Regens; and not re- | 
© gulariter, to do what he pleaſe.* This needs 
no Anſwer, it is agreed. But he further faith, 
Fr the King 4 — populi Os 

ubftantias proprias ſubtrahere, re- 9. 

3 _ vel invitis : That es: 
he may not Tallagia & cetera onera eis imponere 
inſis inconſultis : That he may not ſubjectum po- 
pulum renitentem onerare impoſitionibus peregrins. 

I anſwer, That tis moſt true regulariter, & 
Regula non facit jus, & nulla regula quin fallit. 

Caſes of Neceſſity, Caſes of bonum publicum, 
Caſes of Salus Reipublice, are not to be com- 
priſed within ordinary Rules. I have ſpoken 
ſo much hereof already, that now I will ſay 
no more, but conclude, That in Caſes of Ne- 
ceſſity, pro ſalute Reip. every Subject muſt (even 
by Rules of Law) beſtir himſelf; muſt con- 
tribute his beſt Abilities; muſt ſet to both 
his helping Hands. | „„ 

Rich Men muſt expoſe their Treaſures. 

Able Men of Body muſt put on Arms. 

Great Councellors muſt give their beſt Ad- 


vice. | 
not be idle. . 


Women muſt „ 

Old Men and Clergymen (if they have no 
other Powers) muſt attend their Prayers. 88 

And Judges muſt preſs and inforce the Laws 
_ the Subjects, to compel them to contri- 
ute. 5 | 


And fo I have done at this time: And what 


I have faid, I have ſpoken to the beſt of my 


Underſtanding, and in diſcharge of my Con- 
{ſcience in a Caſe of ſalus Reipublice. 5 
And it being high time now for me to give 
over, I conclude upon all my Reaſons and Au- 
thorities cited, That as this Caſe is upon the 
Pleading of it, the Charge of 205. impoſed on 
Mr. Hambden, towards the Proviſion of a Ship, 
commanded by the Writ of Aug. 11 Carol. Re- 
gts, is conſonant to Law; and conſequently, 
That Judgment ought to be given againſt him, 
Quod oneretur, 9 5 | ; 


The 


* 
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Majeſty's Court of Common-Pleas 


is one of the greateſt that ever came in 
Queſtion in this Kingdom, and the Records are 
infinite that have been cited on both ſides; 


pared my ſelf, in which I am to argue, and 
therefore I would deſire Time until this Day 
Sevennight, to peruſe Records, and compare my 
Notes, wherein, as you may ſee, I have taken 


that I may be the better prepared to deliver my 
Opinion in this weighty Matter: And then, God 
willing, I will not all, | VVV 


certain Days have been peremptorily appointed 


IR 


3 is a Cauſe of great Conſequence, and 


but by Reaſon of Want of my Health, and Dif- 
ability of Body, I have nat been able to pe- 
ruſe the Records as I intended, and to have pre- 


great pains, | Producing bis Notes to the Court. | 


The Opinion of Sir George Vernon, Kt. One of the Juſtices of His 


at Weſtminſter, delivered in the 


Exchequer-Chamber, in the great Caſe of Ship-Money. 


at firſt for their Arguments, it could not be 


altered now, nor could they give him amy fur- 
ther Time, | 


Whereupon he faid, y Seeing I may not have 
* any further Time, I muſt therefore deliver 


© my Opinion in brief, according as I have 
* conceived it in my Conſcience to be, which 


is as followeth, viz. 85 
* That the King, pro bono publico, may charge 


his Subjects, for the Safety and Defence of 
J the Kingdom, notwithſtanding any Act of 


Parliament; and that it is warrantable by 
* Gaſcorgne, 13 Ed. 4. 14. and moreover, that a 
* Statute derogatory from the Prerogative doth 


| 5 not bind the King; and the King may dif- 
But it was anſwer d by the Court, That in Regard 


* penſe with any Law in Caſes of Neceſlity, 


* 2 Hen.7.11.* And ſo concluded for the King. 


Money. 8 


3 The Queſtion upon it was, Whether Mr. 


poſed upon him as this Caſe is? _ | 
This Caſe, by reaſon of the Weightineſs of it, 
is adjourned from the Exchequer. hither to be 
argued, and the Advice of all the Judges is re- 
ured herein ; many Days have been ſpent in 
the arguing of this Caſe, as it well deſerves ; ſix 
Days by the Defendent, and ſix Days on the 
King's Side. oo 3 
It is ſome Labour, in a Caſe of this Extent, 
to contract my ſelf, according to my Conſcience 
and beſt Knowledge: I ſhall ſeriouſly ponder the 
Weight of this Caſe, and digeſt it, as by the 
Law is warrantable, and ſo grounding my 


- Judgment accordingly. And the Judgment 


which I ſhall give, in fine, is, That Mr. Hamb- 


den ought to be charged with this 20 5, and is 


to give Satisfaction for the ſame. My Lord 
Coke ſaith of a ſhort Caſe in his 11 Report, That 
though it be as ſhort a Caſe as ever was ar- 


£ \ Fter he had opened the Record he ſaid, 
| Hambden ſhould be charged with the 20s. im- 


A few Notes of the Argument of Sir Tho. Trevor, ft. One of the 
Barons of His Majeflys Court of Exchequer, in the great Caſe of Ship 


I acknowlede, the laying of a Charge upon 
the People by Parliament is a ſafe Way, if Time 


and Occafion will permit. Anno 1588, when 
the Invincible Armada, ſo termed, came into Eng- 
land, the provident Care for the Prevention 


thereof was out of Parliament. Alas! it is 


not Parliaments can keep us ſafe. Was not 


that deteſtable Gunpowder-Treaſon 3 Fac. de- 
viſed to have been executed in the Parliament- 
time? The Wiſdom of the Parliament did not 


diſcover this utter Ruin and Deſtruction that 


had like to have happen'd to the King and 
Kingdom, and to the Overthrow of Religion; 


This Kingdom ' bath "Eng always Monarchi- 


cal: A Democratical Government was never in 
this Kingdom. In the Time of the Britons, 


500 Years before the Birth of our Saviour, 


when Brute came from Troy into Britain (as one 


writes) it had a politick and regal Govern- 


ment : This is confirmed by the Letter from 


— — _ 
ae eo - _—__—_— —— - 
5 5 — 
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but it was the great Mercy of God that did 
it. . 
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ued, yet the weightieſt in any Court for Con- the Pope to King Lucius, And our King hath as 
3 So it may be affirmed of this Que- much Power and Prerogative belonging unto 
ſtion, for the Sum is but 20s. but the Weight him, as any Prince in Chriſtendom hath. It is 1 0 
thereof is of far greater Extent: It concerneth the King's Prerogative to appoint the Begin- 
the whole Kingdom. ning and Ending of Parliaments. So great a 

Mr. Hambden hath demurred, and thereby hath Body. can move but ſlowly, A great part of y 
ranted all Matters of Fact to be true. The De- the ſeven Months would be ſpent, or the Par- 
fendent's Council have taken much Pains for liament ended, and then we were but to begin 
their Client; and, without Flattery, ſo have the to rig and trim our Ships, to provide Powder, 

King's Council. Shot, Cables, &c. many of theſe, perhaps, 0 | 
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be had in Foreign Parts, Maſters and Gunners, 
&c. to be got : Ready Money muſt be had for 
the providing of all theſe; this will require 
convenient Time before this can be done. What 
Hazard may the Kingdom run all this while? 
What Policy is there to make State-Affairs 
known to the People? They may thank them- 
ſelves, they would not make a Ship for the Ser- 
vice, and then they might have had it for their 
own Uſe afterwards. When the Kingdom is in 
Danger the King may command a Supply for 
Prevention thereof; and who can tell better 


than the King how to prevent the Danger ? 


Aeceſitas non habet Legem. The King then muſt 
not torbear. The common -Law doth regard 
the common Good above particular; as in Pon- 
tage, Murage and Paveage. 


The Proviſion of Shipping hath prevented us 


from Danger hitherto, and I hope it will ſtill. 
It hath increaſed the Honour of the Kingdom. 


Its known not only to our ſelves, but to other 


Py 8 s 


Princes, that our Ships are of far greater Bur- 


then, Strength, and better Furniſhed, than ever 


was before. All which redoundeth to the King 
and Kingdom's Honour, The Ship, called The 
Sovereign of the Sea, may be ternied The Sove- 
reign of all Ships. . 
To conclude: The Sum aſſeſſed for this Bu- 
ſineſs, I wiſh it may be paid by all chearfully, 
for it-is for a general Good, for the Safety of 
the whole Kingdom: The Subjects are not pre- 
Judiced by it, either in their Dignities, or Pr . 
perties in their Goods: The King's Prerogatives 
protect the Peoples Liberties, and the Subjects 
Liberty the King's Prerogative: Tis proper for 
Kings to command, and Subjects to obey. We 


that are the Judges of the Kingdom have paid 


it, and therefore it is fit our Opinions concur 
with our Actions in this Caſe. And ſo my 
Advice is, That Judgment ought to be given 
that Mr. Hambden ought to be charged with the 
205, aſſeſſed on him. PEEL 


2 5 . * of "CY 
—_— 6 ITY 


The Argument of Sir George Crooke, At. One of the. Juſtices of His 


— n 


Majeſty's Court of King's Bench at Weſtminſter, in the Exchequer- 
Chamber, in the great Caſe of Ship-Money. ly, | 


This Caſe of Mr. Hambden's ſtands upon 
I Record, and what Judgment may be up- 


on this Record is the Queſtion. I find no 


Party in this Caſe but Mr. Hambden. A Scir 
Tuc is brought againſt him, to ſhew Cauſe 
why he ſhould not be charged with the 20s. 
aſſeſſed upon him, towards the finding of a 


Ship. | 
The Occaſion of that was the Writ 4 Aug. 
which is the Foundation of all, and that is 


directed to the Sheriff of Bucks, as to other 
Sheriffs, to prepare a Ship of ſuch a Bur- 


then, for the Reaſons mentioned in the Writ, 
Quia predones, &c. becauſe the Kingdom is in- 
feſted with Pirates, &c. Quod datum eſt nobis 
zntelligi, Cc. for that they do ſeek to draw 
Men into Captivity ; and alfo, left we ſhould 
loſe the. Dominion of the Sea; and for theſe 
Reaſons theſe Writs are ſent forth. For the 


Time that they were to continue abroad, it 


is twenty-ſix Weeks, ſo long the Payment of 


the Men to be at their Charge, & quos Re- 


helles, c. and if any do rebel, that they 


| ſhould be impriſoned. And fo the Record 


ſetteth forth further, that upon this Writ, a 
Certicrari went forth, and Mr. Hambden was 
certified not to have paid it. 

Now upon all, Mr. Hambden hath demanded 
Oyer of all the Writs, and hath demurred. 

I muſt confeſs, this Cauſe is a very great 
Cauſe, and the greateſt Cauſe that ever came 
in Queſtion before any Judges. And for my 
own part I am forry it ſhould come in Que- 
{tion in this Place ; more requiſite it was to 
have had it debated in a publick Aſſembly of the 
whole State; for on the one ſide, it concerns 


the King in his Prerogative and Power Roy- 
al; and on the other ſide, the Subject, in 


his Lands, Goods, and Liberty, in all that he 
hath, beſides his Life. 0 N 


For my own part, I am ſorry that I am en- 
forced to diſſent from my Brothers that have 
argued before me; a fitter Courſe it were for 
me to have 1 * with them privately, who 
have argued ſo learnedly and well. I have 
ſtudied all that I could to have concurred 
with them, but, ſpeaking according to my 
own Heart, (for we are to give Judgment 
upon our Oaths) in Reſpect of my Reaſon 
and Conſcience, I cannot concur with them; 


it makes me at a Stand with my ſelf, becauſe 


before me, and to ſuſpe& my Judgment, whe- 


of the Arguments of fo wy | learned Men 


ther it be erroneous or no. Yet I muſt ſet 
down my own Reaſons, and upon them leave 
them to my Lords that come after me to 
Judge on. Os | 3 
Judgment is of the Lord, the Hearts of Man 
and alſo their Judgments, are in the Hands of 
God, and when Judgment 1s once paſt we 
have done. For my own part, I know in this 
Caſe we cannot do fo well as we ſhould, but 

to ſatisfy our ſelves in our Conſciences and 
our Underſtandings, and in this Caſe we are 
to give Counſel to the King according to our 


Oaths, whether this Charge be. legal or not. 


If legal, the Subject ought not to complain: 
If not legal, then not in the. King's Power 
thus to charge the Subject. | 
The King's Council have maintained this 
Writ to be good; and the Judges that have 
argued, in their Judgments, have maintained 
it. Then the King is adviſed by his Judges, 
Whether this be legal, or no? If legal, it is 
well; if not, then the Burthen lies upon us. 
For the King doth nothing but what he is 
W bg 
The Caſe hath been excellently, learnedly, 
and well argued on both ſides, for that which 
was preſſed by Council, on either ſide, did we 
| | muc 
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much move, for they argue as Council, and 
we are to give ' 0 ang upon our Oaths, on 
what they have ſaid. | | 
But the Judges Opinions already delivered 
do much trouble me. When I have been of 
Council, I have argued one Way, and have 
thought my ſelf very clear; when I have 
come as a Judge, and argued, I have thought 
clear otherwiſe of the Caſe. I deſire to give 
Judgment in this Caſe according to God s Di- 
rection, and my own Conſcience, and that is 
the beſt. And fo 1 do not doubt but all my 
Brothers have gone according to their Con- 
ſcience, which makes me ſuſpect my ſelf. But 
every Man ſtandeth or falleth to his own Maſter. 
I defire God to guide me. to a true Judgment, 
and though, for the Reaſons aforeſaid, I doubt 
my ſelf, yet I am not of the ſame Opinion 
with my Brothers, but according to my Con- 
| ſcience, I think that Judgment ought to be 
given for the Defendent : For which my Ar- 
gument ſhall ſtand upon theſe Points. 
Firſt, I hold that this Writ is not allowable 


by the common Law, but is a Writ abſolutely 


againſt the common Law. . 
Secondly, Admit it was good at common 
Law, yet it is againſt divers Statutes. 
Thirdly, 1 hold, that no Neceſſity, nor no 
Pretence of Danger, can give this Cauſe for the 
Writ: For if the Writ be againſt the common 
Law, no Pretence of Danger can warrant it. 
Pourtbiy, There is no Warranty by Preroga- 


tive of the Crown, nor Power Royal, for this 


Writ. . 6 
Hſthh, That this Writ is the firſt Writ that 


. . ever was deviſed in this Kind, and firſt put in 


Practice, either in Inland Counties or Maritime 


Parts. 3 57 
 Sixthly, That there is not any one Precedent, 
nor any one Record Judicial, or Judgment 1n 
Point of Law for the Writ if not, then I hold 
it not fit to be maintained. 


I come now to the Writ it ſelf Firft, I 


| hold, the Motives of this Writ to be inſuffi - 
cient to warrant the ſame. NE ou Rog 
| Secondly, The Commands of the Writ are 
meerly againſt the Law; becauſe the Commands 
of the Writ are, to charge the Subject to find a 
Ship, with Men, Munition, E7c. againſt the 
very Words of the Common and Statute Law. 
Thirdh, If they were, yet the Aſſeſſments of 
the Writ are not warrantable by the Law, and 
ſo no Aſſeſſment. And if no good Writ, then 
the Scir Fac? will not Iye © 
 Fourtbly, I come to the Certiorari : And, whe- 
ther it be well-grounded, or no, is the Que- 


| ftion. + AndI hold, it doth not well iſſue, as 


this Caſe 1s. i 2 

Fin, For the Point of Law. We that are 
Judges are bound, according to the Law, not 

according to our own Imaginations, both to 

judge according to the Law, and the Law of 


this Land, either of the Common Law or of 


the Statute Law; .and I ſee no Book, nor know 
' of any Authority that doth maintain this 
"Writ; but contrariwiſe, there are Books and 
Authorities in Law, that ſay, This Writ ought 
not to be maintained. It is a Rule in Littleton, 
that That which was never done before, cannot now 
be done. | | 


I fay, there cannot be produced an Example 
of the like Writ, I mean the Writ 4 Aug. 
11 Car, that ever went unto the whole King- 
dom, to make Ships, Cc. nor unto all the Ma- 
ritime Counties, at one Time; but it is the firſt 
Precedent, either for Inland Counties, or Ma- 
ritime Parts; and if no Precedent before, then 
not by the Law to be maintained. 

Secondly, It is againſt the Common Law of 
the Land, which gives a Man a Freedom and 
Property in his Goods and Eſtate, that it can- 


not be taken from him, but by his Conſent in 


Specie, as in Parliament, or by his particular 
Aſſent: For the Law puts a Difference between 
a Free- man and a Bond- man. A Bond- man's 


Goods may be taken without his Conſent; but 


1 5 of a Freeman. 

en thus ſtands the Caſe, and the ſtic 
ariſeth, Whether this Writ 8 Sub- 
jects in any Inland County, to prepare a Ship, and 


provide Men, Munition, &c. went out by their 


Conſent? And whether allowable or no, if 
without their Conſent, for this is a Charge 


upon the Subject. And I ſay no common 
Charge upon the Subject ought to be, but by 
a common Conſent, or in a Parliamentary 


Courſe. Mr. Lambert faith, that in the Con- 


queror's Time the King could charge the Sub- 


Jet with no un 
ſed per commune concilium. And that was a Law 
not given by the Conqueror, but allowed by 
him, as to be the Law of the Kingdom, 

In the Charta in King Johns Time, it is plain, 


the Liberty of the Subject is there confirmed, 
Nullum ſcutagium nullum auxilium niſi per com- 
mune concilium. It appeareth plainly by the 


Books that this cannot be done but by Conſent 


in Parliament. Forteſeue Chief Juſtice ſetteth 
down what the Law of England is in that Kind, 


as Inſtructions for the Young Prince. Saith he, 


The King governeth his People by Power, 
_ © not only Royal, but alſo Politick.* If this 


Power over them were Royal only, then he 


might change the Laws of his Realm, and 


charge his Subjects with Talliage, and other 
Burthens, without their Conſent. Thus the 


Ring can change; no Laws, nor yet charge them 
with 


ſtrange Impoſitions againſt their Wills. 


He ſetteth down, As the Head is the chief of 


the Body, ſo the King is the Head of his Peo- 


ple: He cannot take any thing from them, 


without their ordinary Conſent ; the common 


Conſent it is in Parliament. Cap. 3. an expreſs 
_ Clauſe there, hoc individuo. Shew me any Book 
of Law againſt ny That the King ſhall take 


no Man's Goods, but he ſhall pay for it, 


though it be for his own Proviſion, or lay a- 
ny Burthen upon his Subjects, but he muſt do 


it by their Conſent in Parliament. If this be 
the Privilege of the Subject, then it is expreſs 
the Subjects ought not to have this Charge im- 
poſed upon them, but by their common Conſent. 
Though it be ſaid, A Statute is the Act of the 
King, the Lords and the Commons only give 


their Conſents; I ſay it is the Act and Grant 
of the Commons, as well as of the Lords, for 


what Conſent is giyen there is given by every 
Man of the Kingdom, by the Power of the Voice 
which they gave in chooſing the Knights of the 


Shires and Burgeſſes. There is a Book Caſe, 


13 Hen. 4. 
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13. Hen. 4. fol. 14. expreſsly, That no Man 
ſhall be charged without his Conſent in Parlia- 
ment. Gaſcoigne, Chief Juſtice, gave it as 4 
Rule. Coke's Reports, Clark's Caſe, No Man to 
be charged in St. Alban s, but with their Con- 
ſent. 

In the Chamberlain of London's Caſe, to put 
a ſmall Sum upon a Merchandize, &c. when it is 
for the Good and Benefit of the People, is a 
Thing 
nance to be Good, ſo they have no Loſs by 
it; as in Caſe of Murage, Pontage, Paveage, 
and Tolls of Markets, Taxes upon the People 
for theſe are allowed, becauſe they are Matters 
for Uſe of the People, and are not as a Mat- 
ter of Charge impoſed upon the People. 

Fitzherb. Na. Br. The King hath the Govern- 


ment of the whole Kingdom, both in time of 


War and Peace. None will deny but that he 
may Command, that no Man can doubt of; 
and therefore, in that kind, in point of Inun- 
dation, the King, by his Writ, commandeth, 
That that ſhall be ſtopped, and be done by thoſe 
that have Benefit or Loſs by the Inundation 3 
and thoſe only are to be charged, as come un- 
to Kent; If an Innundation be in Kent Marſhes, 
| ſhall the County of Middleſex be charged there- 
with? no; but thoſe that have Profit by it, or 
have Loſs by it. Vid. the 10th Report. 

Then here ſtandeth the Caſe, if that be ſo, 
the Queſtion is not now, Whether a common 
Charge may be levied upon the Subject, with- 
out Conſent : No queſtion but a common Charge 
may, if Occaſion, and every Man ought to 
Mm EEC. „„ 

But the Queſtion is, Whether, upon the Alle- 
gations in this Writ, there ſhall be a Charge 
to impoſe Money upon them in the mean time, 

without their Aſſent? I ſay not but by a par- 
liamentary Courſe : in that kind the common 
Law doth not allow it. A notable Caſe in the 
14 E. 2. Banc. R. Rot. 60. Heb and Lever's Caſe 
in Durbam, an Action of Treſpaſs was brought 
againſt Lever for taking away the Cheſt of 


Heb's, with Goods and Money in it; he plead- 


ed not Guilty ; the Jury gave a Special Ver- 


dict, That the Defendent took the Money; but 
it was upon this Occaſion : The Sccts had in- 


vaded Durbam, and burnt divers Houſes about 
Durham. Upon which the Inhabitants of Dur- 
ham aſſembled together to conſult about their 
Defence; and took an Oath to obey the Ordi- 
nance to be made by Conſent amongſt them; 
whereof the Plaintiff was one that ſwore, and 


gave his Conſent : Whereupon, they made an T 


Order to give the Scots a Sum of Money to de- 
part, but they would not be gone without rea- 
dy Money; whereupon they made a ſecond 
_ Ordinance, That every Man's Houſe ſhould be 

ſearched, and where they found Money, to 
take it: Thereupon the Defendent took the 
Money out of the Plaintiffs Houſe. The Judges 
asked the Jury, If this laſt Order was done 
with the Plaintiff's Conſent. They ſaid it was 
done by reaſon of the Occaſion. Thereupon 

Judgment was given for the Plaintiff : That 
becauſe it was not with his Conſent, that there- 
fore they ought not to be charged. It came in- 

to the King's Bench, and they ſeeing of this 
Special Verdict, the Judges of the King's Bench 


to be allowed through a common Ordi- 


ſidy granted again. 33 and 39 Eliz. it came 


and continued till Hen. 4, 5, 6, 7. and ſo down- 


reverſed the Judgment; for why > 

done, was done by his own Sar ont So 
per AQ, becauſe of his Conſent upon his Oath : 
and therefore (ſaid the Judges) he banc 
to help himſelt againſt the Commonality of 
Durham ;, and they to pay him aga of 


: : in to his pro- 
portionable Part. This proveth, 2 "> 
ought to part with his Goods, but with his 
Conſent. 


That of Rich. 2. which is not a St 
doth ſhew, that the Law was at that time. as 
it is the ſame at this Day, Advice was taken 
in a great Aſſembly how to charge the Com- 
mons. And it was anſwered, That they could 
not be charged, but by common Conſent in 
Parliament. And it was the Declaration of 
Scroope in the Parliament-Houſe, That without 
Confent in Parliament, the Commons ought 
not to be charged; becauſe the Commons have 
a Conſent in parting with their Goods. It is 
laid in Doctor and Student, That the Subject 
hath ſuch a Property in his Goods, that no 
Man ſhall meddle with them, but by his Con- 
ſent rages _— — they recover Dam- 
ages when they meddle with their | 
by their Conſent. NY TOY Im 

Another Reaſon why the common Law look- 
eth into it is, becauſe of the Inconveniences that 
might inſue; if this ſhould be allowed, To 
charge one Ship, by the ſame Reaſon there 
might be ten Ships charged. We have a pious | 
King, and tho' he will not do it, yet the Law 
looketh into this Inconvenience. That of Dane- 
gelt began in the Year 991. The firſt Compo- 
ſition was 10000 J. The ſecond 16000 1. The 
next 24000 J. The next 36 I. And in 10 
or 11 Years, by five ſeveral Riſings, it came 
to 48000 J. And fo, for ought that I do know, 
this may come to forty hundred thouſand Pounds. 
Therefore the Law looketh to make certain he 
Charges. The firſt double Subſidy that ever 
was, was 31 Eliz and the Chancellor of the Ex- 
chequer faid, It did make his Heart to quake 
to move for a double Subſidy, one Subſidy be- 
ing granted fo lately. The Reaſon of it was 
becauſe the Spaniſh Invaſion was foreſeen. 

After the Spaniſh Invaſion was paſt; then 
came the ſecond Grant of a double Subſidy ; 
and he ſaid, he hoped not to live to ſee a Sub- 


atute, yet 


to three Subſidies, and four Subſidies ; but if 

there had been ten Subſidies, what was done, 

was done by Parliament; and the Law al- 

loweth it becauſe of the greater Inconvenience. 
hen it is in the Judgment of the Parlia- 

mane toy the appointing of thoſe Subſidies, as 
e 


caſion requires. 


The Statutes of Tonnage and Poundage, as 
appears by all. the Statutes made in Rich. 2. 


wards to King James's Time, are to the end 
the King might have Money in his Coffers for 
the Defence of the Realm, and for the Safe- - 
guard of the Sea, that he might not, upon 

a ſudden Occaſion, be unprovided ; becauſe 
it is Reaſon and fitting that Kings ſhould e- 
ver have Money ready againſt any Occaſion. 
But now it is not granted, yet it is taken, the 
fame Profit is made ſtill. And I do not doubt 
but the King doth imploy it for the Defence 


of 


/ 
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of the Kingdom, and Safeguard of the Sea. 
The difference between a Charge and Defence 
is much; for the Firſt there is no Law to 
compel the Subject unto it, but by Parliament: 
For the Second, which is the Defence, every 
Man's Perſon is bound in Defence Exponere 
ſe vitam ipſam, upon Peril thereof; but 
he is not bound to any Charge without his 
Conſent. So in this kind I hold, as the Law 
ſtandeth, that no Charge ought to be impoſed 
but by their common Conſent ; for you will 
make it all one to take away the Property of 
the Goods, which you do quodam modo, tho 
not in Specis. Power is given to diſtrain the 


Goods, and to ſell them; and every Man is 


liable to the Diſcretion of the Sheriff. 

But admit this Charge might be impoſed by 
the common Law, yet I do conceive it is pro- 
hibited by the Statute ; for I hold, as now my 
Brothers the Judges have held, that the Statute 
de Taltagio non concedendo, is a Statute, notwith- 


_ ſtanding what hath been argued at the Bar to 
the contrary. It is apparent in our printed 


Books; and in one of our Books the expreſs 


Time is mentioned when it ſhould be made, 


viz. 25 Ed. 1. then it is ſaid to begin. Tal- 


liage is an ancient Aid, and fo is Pur file ma- 


rier, and pur faire fitz chevalier, but no Talliage 
without a common Conſent in Parliament; fo 
I agree with my Brothers, that it is a Statute. 

| Next this Statute of 25 Ed. 1. which is ſaid 
to be no Statute, the Kingdom of England hath 


ever held it for a Buckler for them, That no 
Charge (without common Conſent) ſhould be 
laid upon them. And the Reaſon wherefore this 


Statute was made, was in reſpect of the great 


. 


"Taxes impoſed on the Subject without Conſent, 
„ in tine of War, *- FE 


The next Statute is 14 Ed. 3. cap. 1. A great 


. Subſidy was then granted. What was then done? 


the King doth grant for him and his Heirs not 
to put them to any Charge hereafter, unleſs it 


be by common Conſent in Parliament. 


Oh! but this is but for that King himſelf 


"Hong! | „ 
ls anſwer, It is perpetual. If the King doth 
grant for him and his Heirs, it doth go to all 


is Poſterity, and is a good Ac of Parliament; 


ſo that is the ſecond Act of Parliament in the 


Negative, That no Charge ſhall be laid on the 
Subject, but by common Conſent in Parliament. 

That which is ſtood upon by my Brothers, is 
21 Ed. 3. That Statute was made to grant a 
Subſidy upon every Sack of Wool; and alſo 


Taxes upon Merchants Goods Tranſported, 6 d. 
in the Pound. This Statute thus made, the Kin 
afterwards, becauſe few of the Sacks of Woo 


were carried over before Michaelmas, ſent forth 
a Proclamation, that 6 d. in the Pound ſhould 


continue till Eafter, and no longer; but half a 


Year after, this was e of to the King, 
and the King (by Proclamation out of Parlia- 
ment) did hs away the 6 d. in the Pound. 
22 Ed. 3. in the February then next following, 
an expreſs Act of Parliament (this 1 0 
granted) to continue till Michaelmas ; and by Pro- 


_ clamation to continue till Eaſter. They confirm 


all till Eafter, and no further continuance of it 


NO nn | 
By this appeareth, that for ſo ſmall a Thing 


as 6 d. in the Pound for ſuch a Time, as from Aſi 
chaelmas to Eaſter, that it was a Charge not to 
be born, but by Conſent in Parliament. 

4 Hen. 4. m. 28. A Subſidy granted, That this 
ſhould not be drawn into Example to charge the 
People, but by common Conſent, and that in 
Parliament. - 

13 Hen. 4. m. to. There it is ſaid, Where 4 
Subſidy is granted, it ſhall not be granted hence- 
forward for Defence of the Kingdom, or Sate: 
guard of the Sea, but in Parliament. 


Then came a Parliament. What did they com- 


plain of? the Patent of the Office of Alnerage; 
though it was but a ſinall Charge, yet they ſet 
down that this was contrary to the Law, That 
no Taxes, nor no Aid ſhould be impoſed on the 


People, without Conſent in Parliament: The 


Commons were then very zealous in ſmall Mat- 
2 Hen, 4. n. 22. Hoc individuo. At that Time 
a Commiſſion went forth unto divers Towns in 
the Kingdom, to provide, c. When there 
came a Parliament, 2 Hen. 4. they complain 


of thoſe Commiſſions that inforced them to do 


that which by the Law they ought not to do; 


and pray'd thoſe Commiſſions might be repeal- 


ed : The Anſwer is abſolute, Let it be done, 


J Cc ck: TTT 
Ihe next is 1 Rich. 3. True, the King was an 
Uſurper. Benevolences were granted; but that 
was no Charge, as ours is, and therein the 


Commons claimed their Liberties. 


Laſtly, The concluding Law is that of 3 Car. 
the Petition of Right, That no Perſon ſhall be 


Taxed without Conſent of Parliament; and 


when the King was informed of the former Sta- 


tutes how they were: Thereupon this Statute, 


3 Car. was made, which reciteth the Statute de 
Tallagio, and divers other Statutes ; and it was 


referred to my Lords the Judges (moſt whereof 
are here) whether this Law doth give more than 


formerly from the King. And we were all of 


bt og. that this Law did give no more than 
w 


at was formerly, and was only but a revi- 


ving of the Ancient Privileges of the Subject; 
it added no more, but only revived what was 
formerly granted. F 

I do conclude, that no Charge can be impoſed 


upon the Commons, without their Conſent in 


Parliament. We that are Judges, muſt go ac- 
cording to the Intention and Meaning of thoſe 
Laws. The Meaning of the Laws in this kind 
was, that no manner of Charge, Aid, or Tax 
ſhould be laid upon the Subject, but by Conſent 
in Parliament. The Judges are to expound them 
according to their Intention. „ 

But they ſay the Practice hath been otherwiſe, 


We ſay not now what de facto, but what de jure 


was done; and we, as Judges, muſt not allow 
de facto, ſed quid de jure factum fuerit. 

To anſwer the great Objection, It is for the 
Defence of the Kingdom: Here is ſuch a Neceſ- 
ſity and Danger, as will not admit the Delay of 


a Parliament. 


I hold, for my part, that no Neceſſity nor 
Danger can allow a Charge; which is a Breach 
of the Laws. I hold it abſolutely, that for a ge- 
neral Charge of Money upon the People, it can- 
not be upon any Pretence of Danger or Neceſſity. 


Mens Perſons may be uſed in the caſe of Neceſ- 
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lity or Danger; for every Man . is bound to de- 
fend the Kingdom, but no Neceſſity can pro- 
cure this Charge without a Parliament. The Law 
provideth a Remedy, in Caſe of Neceſſity and 
Danger, for then the King may command his 
Subjects, without Parliament, to defend the King- 
dom. How? By all Men of Arms whatſoever, 
for the Land; and by all Ships whatſoever, for 
the Sea, which he may take from all Parts of the 
Kingdom, and join them with his own Navy ; 
which hath been the Practice of all former Kings: 
In their Neceſſity they have taken Ships from all 
Parts of the Kingdom. 10 Ed. 3. A. 2. Scot. 10 Ed. 
3. M. 16. when there was a great Navy of Scots 
and French appeared, and intended to come and 
invade the Kingdom, the King appointed two 
Admirals, one towards the North, the other to- 
wards the Veſt, and to meet together at what 
Place he pleaſed; and, AI. 16. ſent into North- 
Wales and South-Wales to maintain one Ship, ei- 
ther of them upon their own Coaſts of the Sea, 
for the Defence of the Kingdom. And in Kot. 
Alm. 12 Ed, 2. Writs went for the arreſting of 
Ships in all Parts of the Kingdom. Kot. Viag. 
1 H. 4. A. 12. Writs iſſued to all Archbiſhops 


and Bithops, ſhewing imminent Danger, that 


they ſhould be ready in Arms, to come and aſſiſt 
ad cuſtodiendum mare, whitherſoe ver he ſhould ap- 
point them. But in that Time, when the Dan- 
ger was ſuch, yet no Ships appointed to be pre- 
pared throughout the Land. And 5 Hen. 4. that 
all the Men of all Parts ſhould come together in 


ſuch a Place: This was only an array ing of Men 
to be in Readineſs. 3 H. 5. to the ſame Purpoſe. 


And 1 Hen.7. which was much ſtood upon, of a 
Rumor of Wars between the King of the Romans 
and the French King, which might, perhaps, in 
the End, tend to an Invaſion of this Kingdom, 

there was an arraying of Men, from 16 to 60, 
and gathering of Ships, and taking Order for 
Watch and Ward upon the Sea Coaſts, but no 
Command to make Ships. 4 Hen. 8. pars. 2. there 
the King, by Proclamation, ſaith, That the Ene- 
my is ready to enter, Ships are furniſhed with Men of 
Mar, to invade the Kingdom. What then? What 
was done then? It is no more, but that every 


County in England have Men in Readineſs to 


afliſt, from 16 to 60, to defend the Kingdom, 
and to have good Watches and Wards upon the 
_ S:a-Coaltts. 3 N 
gut, I pray you, in all theſe Times of Hen. 8. 

en. 7. Hen 5. Hen. 4. were there ever any 
Writs went forth for Ships into any County ? 
It doth not appear that any County was to 


prepare or make any Ships; but only Men in 


Arms: So the Law makes Proviſion, in Time 
of Danger, by help of their Perſons, and with 
Ships, not with a pecuniary Charge, for that 


cannot hold for any, nor can be done with- 


our Parliament. And if new Ships muſt be 
made, it muſt be made by Parliament. If ſo 
be the Writs be to make Ships, then let the She- 
riffs make them, and ſhew for their Diſcharge 
upon Record, that they are made and prepared. 
But to appoint by Writs Ships to be made, and 
by their Directions appoint the Sheriffs to levy 
Money to pay oft ſome of the Ships, was never 
yet done, this being a Precedent of the firſt 


Impreſſion. The Law did always account the 


Parliainent able to provide and to give ſuffici- 
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ent Aid, and moſt fit to conſult de arduis Regui, 
and there is a Conſent of and Grant of the Com- 
mons to what is done; they are Actors in it. 
By the old Law of Alfred, Parliaments were 
to be held twice a Year, and, by expreſs Sta- 
tute, made 4 Ed. 3. 14. an expreſs Law was 
made, That every Year a Parliament ſhould be 
held, eſpecially if Need required. And by an- 
other Statute, for avoiding of Grievances that 
daily happen'd, a Parliament ſhall be held once 
a Year. Then it 1s to be conceived, a Parlia- 
ment may be called, and Things may be char- 
ged that way. 5 
And for the Objection, That a Parliament is 
not the ſpeedieſt way to prevent the Danger; 
the Imagination of Man cannot invent a Dan- 
ger, but Courſe may be taken for Defence, 
till a Parliament be had. So, for my part, I 
hold this Point of Neceſſity, or Danger, cannot 
be held a ſufficient Ground for this Writ. 
Ihe next Thing is this; Yea, but this is main- 
tained by Prerogative and Royal Power. I ſay 
for that, by my Oath I am bound to maintain 
all the true Prerogatives of the King, and we 
that are Servants to the King muſt maintain 
his Prerogatives, and, to the beſt of our Skill, 
not ſuffer them to be diminiſhed. But I hold 
there is no ſuch Prerogative in this Kind, 
The Prerogative is, that which the Law pre- 
ſumeth, That the King can do no Wrong : And ſo 
it is in Bratton, Rex poteſt facere quod de jure 
poteſt facere. 11 Report Magdalen-Colledge Cafe, 
246. Plowden's Comment, The King can do no 
Wrong, nor any Act to wrong the Subject, 
Bracton, hoc non poteſt agere quod non poteſt agere 


Juſte, Therefore if this Charge be againſt the 


Law, ſo much to the Prejudice of the Subjects 
as I conceive it to be, the King will never do 
it, for it 1s done by Miſinformation that it 
hath been uſually done, and may be juſtly done. 
21 Ed: 3. a Patent is made, which 1s a Wrong 


to the Subject, the King, de jure Regis, ought to 


revoke the Patent; for the Law hath that ho- 
nourable Conceit of the King, That he can do 
10 Wrong. A King, therefore, to have a Royal 
Power or Prerogative, to do that by his Writs, 


to command any thing to be done that is againſt 


the expreſs Laws of the Kingdom, to the in- 


fringing of the Liberties of his Subjects, is not 


admitted by the Law : The Royal Power is to be 
taken away, for as it is before ſaid by Forteſcue, 
he can change no Law, nor charge his People, 
but by common Conſent in Parliament. So, 
for my part, I hold that this ſame Charge upon 
the Subjects, by his Royal Authority, it is not 
allowable. 1 „ 5 

The King, we know, is a moſt juſt and pi- 
ous King, that he will do nothing againſt his 
Laws, if he did know it to be againſt Law, he 
would never deſire it. When a Judge of the 
Land was called in Queſtion, in Queen El:za- 
beth's Time, about denying ſome Loan, deliver- 
ing his Opinion againſt the ſame, he ſaid, It 
was againſt his Oath, and againſt the Law, to 
adviſe Her Majeſty 'unto it. With which ſhe 
reſted ſatisfied. If the Judges ſay, by Law the 
King may do this; he may do it: If they ſay 
no, but by Act of Parliament, he will never do it. 

But it is ſaid, The King taketh the Courſe, 
More majoram. There is not any Precedent e- 


ſpecially - 
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ſpecially maintained, by any judicial Record, 
that warranteth this Courſe; and if there were 
any Precedents, we are to judge according to 
the Law, and not according to Precedents, not 
to judge what hath been done, but what of 
7 5 hath been done. 11 Report, Magdalen- 
Colledge Caſe, though there be many Precedents, 
that maintaineth not a Right, the Queſtion is 
ſtill, Whether 4 Right, or not: 

But admit that Precedents could make it to 
be lawful, yet I hold there is not any one Pre- 
cedent to maintain this Caſe. 

For, Firſt, I ſay there is no one Precedent 
goeth to Inland Counties all over England, be- 
fore now. I fay, to Maritime Counties, to 

repare, as my Brother Berkly confeſſed, that 

e knew none for any Inland Counties, but 
1 Rich. 2. 11. 52, there Writs went out to di- 
vers Inland Towns, but not to Counties, to 
make Ships, and beſides theſe were not any to 
Inland Counties. | 

To this I ſay, Thoſe Writs that went out at 
that Time, were done by Conveyance in Patlia- 


ment, for an Order was made in Parliament, That 


all that had any Charters, the ancient Cities, Bo- 
roughs and Towns; that had any Charters of 
Liberties, ſhould there be examined, and appoints 
how, and by whom, and have their Liberties 
confirmed without Fine, if they would produce 
Ships for the Defence of the Kingdom. But yet 


in this Record not one Inland County or Mari- + 


time County is charged, nor no Inland Town, 
but thoſe that would have their Liberties con- 
firmed. | $5 


be the ſix Precedents in Court; and I have look- 
ed into every Precedent on the King's fide, to 
ſatisfy my ſelf, and all thoſe Precedents are oti- 


ly for arreſting of Ships, that they ſhould not 


go forth of the Realm, and, 15 Johan, all Ships 
to be ready as the King ſhall have Occaſion. 
Then we come to Hen. 3. Time, 13 H. 3. M. 
F. 13, Cc. there are ſix of theſe Records, I have 
read them all; they are no more, but only to 
Port Towns, to arreſt Ships, and the reſt to have 
Men at Arms in Readineſs upon the Sea-Coaſts, 
and that but for forty Days. 5 
Then for the Precedents of Ed. 1. Time, all of 


them being examined, not any one of them goto Ar : 
2 Flix. they are all concerning Matters of Arms, 


the Counties. 13 Ed. 1. 77 divers Ships are ap- 
pointed to be made, bur it is ad ſumptum Regis, 
and only unto Sea Towns, the Record ſhews, 
that by the Barons of the Exchequer they have 
an Allowance for it. 23 Ed. 1. M5. fame Roll, 
a Writ to the Sheriff of Norfolk, to compel them 


to maintain their Sea-Coaſts. 14 Ed. I. a Writ 


adC ongregandas centum Naves Paratas, and armed 
Men to be put in them. So to command in 
that Kind the King may, .and we muſt obey ; he 
commands Ships ready made, not to make them. 
Afterwards, 14 Ed. 1. Rot. 17. ſeveral Writs to 
the Archbiſhops and Biſhops, to attend with 
their Arms, in readineſs to maintain the Coaſts, 
14 Ed. 1. Rot. 78. a Writ to the County of Berks, 
à Thing much ſtood on; it is only for Matter of 
Array, if it be well looked into, and no Matter 
of making or finding of Ships; and divers other 
Writs, in this King's Reign, for maintaining of 
Armies in their proper Counties; and that no Man 


King's Reign. 


- Becauſe the Pirates do infeſt the Seas: Such Mo- 


3 


can deny but that every Man in his proper Coun- 
ty is to go to defend the Kingdom. And alfo for 
having of all Ships of above 40 Tuns in readi- 
neſs: But to make new ones, in any Inland Coun- 
ty, 13 not warranted by any Precedent, that [ 
can ſee; tho I have looked over all the Records 
that have been brought unto me; no, not in Ma- 
ritime Counties, to make Ships. 

For the Precedents of Ed. 2. Time, 9 Ed. 2. c. 
to put them all together, they are only to congre- 
gate Ships to be in Readineſs, but not to mak? 
new Ships. 


To come to Ed. 3. Time, 7 Ed. 3. M. 9. Com- 


mand 1s to aſſiſt the Admiral with their Ships, as 
Occaſion ſhall require. 10 Kd. 3. 11. a Precept 
unto Port Towns only, to bring their Ships to 
Portſmouth, for 13 Weeks, furnithed with Vi u— 
als, &c. 2 Ed. 3. 16. not to depart without Li- 
cence. 10 Ed. 3. 12 Ed. 3. Rot. Alm. Writs only 
to Port Towns, ad Cuſtodiend' Mare. 12 Ed. 3. 
A. 12. a Command to Henry Huſſey, £7c. ad Con- 
gregand homiues, and to attend on the Sea-Coaſts, 
But theſe were the Cauſes of making the Law, 
14 Ed. 3. that there ſhould be no further Charge 
laid on the Subject, fo that all before that Statute 
do not prove our Caſe. 15 Ed. 3. A Cuſtody of 


the Ports commanded, and Warrants to arreſt 
Ships. 16 Ed. 3. Command to the Earl of Dover, 


Sc. to prepare Ships againſt an Enemy that in- 
tends to come to ſubvert the Kingdoni, and to ſer 
up Beacons, which 1s the firſt Original of Bea- 
cons that I obſerve. All theſe Precedents in Ed. 3. 
Time, were but to keep Men and Ships in Rea- 


. 5 dineſs, and to bring them to the Sea-Coalis. 46 
Now to look upon the Precedents of K. Johns 
Time, 6 Johan, 9 Joban', 14 Johan, Cc. here 


Ed. 3. M. 3. that rhe French made great Prepara- 
tion, whereupon they are commanded all to ar- 


ray, both Clergy and Laity, to guard the Sea- 


Coaſts. And in thoſe Times, when there was 


- 


more likelihood of Danger than now, no Writs 


came out then, but only to array Men, and keep 
them in Readineſs. 50 Ed. 3. to array Men in 


Norfolk to defend the Coaſts. 29 Ed. 3. Command 


to the Biſhop of Durham, and into Cumberland 


and Nerthumberland, to have their Men in Readi- 


neſs. A Number of theſe Precedents in that 


For Rich. 2. Time, it doth not appear by any 
one Record there is any thing for Ships, but only 


for the Cuſtody of the Sea. 85 
And for Hen. 4. Heu. 5. Hen. 6. Time, until 


not to make Ships. And when the Rebellion in 


the North was in the Queen's Time, then by 


Writs Men were commanded to be in Readineſs, 


for Defence of the Kingdom. 


The next Thing we come unto is the Writ it 
ſelf. For my part, I hold it to be illegal; mark 
the Recital of rhe Writ, it is no more but Quod 
datum eft nobis intelligi, &c. not à plain Affirma- 


tion, as Apparency of it. Then the Motives are, 


tives as never were in any Writ before. All for- 


mer Writs were not to provide 85 Navies in 


Reſpect of Pirates; there is no ſuch great Dan 


ger of them. 15 Ed. 1. it is there fer down, when 
Pirates infeſted the Seas, . they fook Order that 
there ſhould be only 1 o Ships to ſcowre the Coaſts 
16 Ed. 3, &c. Command that Men ſhould be ar: 
rayed, left the Enemy ſhould invade the King- 
dom; but no Mention made of Pirates, for they 

| | W1 
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will be removed with a few Ships. Mark the 
Times when great Pirates were upon the Sea, 
they would be glad to ſculk away when the King's 
Navy came towards them. Now that this ſhould 
bring the King's Navy to Sea 1s againſt the Law 
of the Land, and are not Motives ſufficient to 
induce a Charge of this Kind. ; 
Secondly, The very Commands of the Writ it 
ſelf are unlawful, in Reſpect of the Inconvenien- 
ces to an Inland County; whereas there was ne- 
ver any Inland County charged in that Kind be- 
fore, as Coaſt Towns that have been heretofore 
charged with Soldiers, and had none, were diſ- 
charged. When Bodmin in Cornwal was charged 
with finding of a Ship, they ſhewed they never 
had Ship nor Mariners there, and that divers of 
them were impriſoned for not finding ſuch a Ship, 
whereupon Commiſſion iſſued to the Admiral to 
examine the Truth thereof: And becauſe it was 
found they had no Mariners, they were diſcharged. 
But Mr. Solicitor anſwered, This was done by 
the Admiral, beyond his Commiſſion but 13 Ed. 
3. the ſame Year there was a Writ awarded to 
Chicheſter in the County gf Suſſex, to find a Ship, 
and they complained, they had not any Ships 
uſed to arrive there, nor Mariners therein inha- 
biting; and thereupon they were diſcharged, up- 
on a Writ out of the Chancery: So I ſay Inland 
Counties that are not wont to have Ships, the 
Law doth not appoint them to do that which 
they cannot do, nor will not expeCt from them 
that which is impoſſible. 5 
The Purſuance of this Writ is againſt Law, it 
2ppoints them to provide a Ship, hire Men, and 
provide Victuals and Wages for them, 26 Weeks, 
c. I fay, this is lies | Law plainly, and a- 
gainſt divers Statutes, and no Law doth warrant 
it; for Soldiers, which are the King's Servants, 


_ ought to have their Pay from the King, at the ge- 


neral Rendeſrous. 15 Johan? M. 3. Ships com- 
manded to be at the Ports upon the King's Pay. 
Tenents by Knight's Service, after forty Days, 
were to be at the King's Charge. 17 Ed. 1. 16 Ed. 
3. it appeareth there, the King, upon the Invaſion 
of the Scots, many Men being loſt, appointed 
Soldiers, and their Wages paid, and what to Dur- 
ham, and what to Newcaſtle, &c. 31 Ed. 1. in 
the Exchequer, Writs went out to levy Men to re- 
Jilt the Scots, and they would not {tir without 
their Wages 16 Edw. 3. to pay Soldiers Wa- 
ges. 2 Edw. 3. Rot. 16. there it is ſet down 
in Parliament what Soldiers have received for 


their Wages. 26 Stat. 18 Ed. 3. cap. 7. Soldiers 


are not to go out of their Counties without 
Pay. 10 Ed. 3. the Men of Fucks ſtood upon it, 
and would not go out of their County to the 
Coaſts of Southampton, without Wages. Rot. Alm. 
12 Ed. 3. M. 12. a Writ to compel all Men to 
make Munition for Ships, for the Town, and 
thereupon H. and B. they were commanded to 
maintain the Men of the ſame Town. Clay. 13 
Ed. 3. M. 14. Men of Arms for the Defence of the 
Sea · Coaſts complained their Wages were not paid 
them: Ordered, The Town from whence they 
came ſhould pay them. The Statute of 11 H. 7. 
cap. 1. provides, that Soldiers that go out of their 
own Counties to attend the King in his War, ſhall 
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have their Wages from the Time that they go fror 
their Houſes, to be paid by the King's own Offi- 
cers. 

I hold that this Aſſeſſment is not lawful and 
allowable ; then if the Aſſeſſment thus made falls 
to the Ground, then the Power to the Sheriff to 
aſſeſs doth z and he — do it as he liſts, put 
more upon one than another, therefore an Aſſeſſ- 
ment in that Kind is not legal. 

Then the Clauſe Si Rebelles fuer int, &c. to im- 
priſon them, then to give Power of Impriſon- 
ment to the Sheriff: Clauſes have been in for- 
mer Writs, in Caſes of Arrays, to diſtrain, if 
they refuſe to pay; never in Caſe of levying 
Money to impriſon for it, it is clearly againſt 
Magna Charta to be impriſoned, unleſs he be in- 
dicted, or by due Proceſs of Las. 
The next Thing is the laſt Clauſe of the Writ, 
If more be gathered than ſhall be needful, to 
© be returned amongſt thoſe that have paid it: 
That ſheweth the Ship muſt be done; we are now 
upon the Record, and by this Record it doth not 
appear that a Ship is made. It appears Mr. - 

ambden was aſſeſſed 20s. towards the making 
of a Ship. It is ſaid, If the Money be paid, o- 
thers can provide Ships. This is not according 
to Law, to command a Ship of War of 450 Tuns, 
and to turn it into Money, for if a Ship were made 
by a County, the County ſhould have it again, 
bur in this Caſe it is otherwiſe ; this Scir Tac is 
brought to have the Money. | | 
For the Certiorari, it is directed to a Sheriff 
out of Office (que del refidue de ceo) and ought not 
ſo to be, for all Writs are directed to the modern 
Sheriff, ſo for the old Sheriffs to ſhew Cauſe 
what they have done, and the new Sheriffs to 


make their Return, he is the immediate Officer 


of the Court. | . | | 

_ Admit the Scir Fac? ſhould go forth, it would 
do ſome thing onerare, c to whom, or how, 
nothing here but Scir* Fac? quare onerari non debet, 
but to whom onerari it doth not appear. | 
| Beſides, if the Sheriff levy Money in that 
Kind, and beſtow it on a Ship, it is well. If 
not ſo beſtowed, then thoſe that received the Mo- 
ney are accountable to thoſe of whom they had 
It. In Ed. 3. Time, Soldiers received Money to 
go to Service in War, yet ſtaid at home, but 
were compelled to repay it to the County where 
they received their Wages. Alfo two High Con- 
ſtables having received Money for Soldiers, were 
indicted for not employing it accordingly, and ad- 
Judged to reſtore it to the County where they re- 
ceived it, and to find Sureties: So it doth not 
appear that this Ship was builded, there is no 
Preparation for a Ship; the Sum aſſeſſed is not 
legal; then the Writ is not legal, becauſe it va- 
rieth from all the Precedents formerly; it varieth 
in the Time of 26 Weeks, before that but for 13 
Weeks; in the Manner for Soldiers Wages, to 
Inland Counties, which was never before. I ay 
it varieth from all the Precedents in that Kind. 
And fo ] hold this particular Writ is not ſuffici- 
ent, nor warranted by the Law, and that. Judg- 
ment in this Caſe ought to be given for Mr, 
Hambden. | | 
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The ARGUMENT of Hir George Crooke Knight, one of the Ju 
his Majeſty's Court of King's Bench at Weſtminſter, in the great 
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Caſe of Ship-Money, as it was preſented to the King's Majeſty. © 


| The Caſe is this upon the Record. 


THE King by Writ under the 7 Seal; 
6 dated 4 Aug. Aund 11. of his 


c 22 & ad libitum ſuum deportavere homi- 
Nan 

. 0 , 5 | N 892 * 9 * 
2. Cumque ipſos con ſpicimus Navigium in dies pre- 
parantes ad Mercatores noſtros ulterius mole | 
ad Regnum gravand nifi citis remedium appona= 
tur eorumque conatui virilius ol vietuur. 
3. Confideratis etiam periculis que undique his guer- 


rinis temporibus imminent, ita quod nobis & ſubditis 
noſtris defenfionem Regni omni Feſtinatione qua po- 


terimus accelerare corfuenitt  _ 
4. Nos wolentes defenfione Regni tuitione maris, 
ſecuritate Subditorum noſtrorum Salva Conductione 
Navium & Merchandizarum ad Regn noſtrum An- 
gliæ veniem Et de eodem Regno ad partes exteras 
tranſeum (Auxiliante Deo) maxime providere cum 


nos & Progenitores naſtri Reges Angliz Domini Ma- 


ris prædicti ſemper hactenus extiterunt & plurimum 


reat aut in aliquo minuatur. 


* 


F. Cumque onus iſtud defenfionis 


I 
ks . 


zuod omnes tan- 


2 15 omnes debet ſupportari prout 2 legen & 


conſuetudinem i Angliz fieri comſuevit. | 
Vobis Raga oe Balli Burgenſibus Majori- 
5 uſque probis hominib & omit” allis, 
The Charges 8 ae ſupra menconat in Burgi 
ofttis Writ 2 villatis, hamlettis & locis ſupra- 
Wich are 3. fili, eorumque Membris: 1. In fide 
e legiantia veſtra quibus nobis tenemi- 
ui. 2. Et ficut nos & honorem noſtrum diligitis. 
3. Nec non ſub forigfatftur onmium qua nobis fori ga- 
cere poteritis firmiter injungend damss 


1. Quod unam navem de Guerra Portagii 450, 
doliorum. 2. Cum hominib' tam Ma- 


The Com- giftris peritis quam Marinariis valen- 
m—_—_ - — 25 & _— centum. & otto- 

| bande n ginta ad minus. 3. Ac tormentistam 
majoribus quam minoribus puluere kor- 

mentario ac haſtis & talis aliiſque armaturis pro 
lellb ſufficientibus, 4. Et cum duplici Eſtippamento, nec 
non vittualibus uſque ad primum diem Marti jam 
proxim” ſeuen ad tot homines compete 


5. Er abinde in viginti & ſex Septimands ad Cu- 
ſtagia veſtra, tam in vittualibus quam hominum Fa- 
lariis & aliis ad Guerram neceſſariis per tempus ilud 
ſußer defenfionem maris in obſequio noſtro; in Comi- 
tiva Cuſtodis maris, cui cuſtodiam maris ante predict” 
primum diem Martii committemus & prout ipſe ex parte 
aoſtra dictaverit moratur* parari, & ad Portum de 
Portſmouth circa decimum primum diem Martii dci 
facias. Ita quod fint ib in eod die ad © 


ultimum ad proficiend ex inde cum na- The End for 
vibus noſtris & navibus aliorum ſubdi- YAich the 
torum noſtrorum. I. Pro tuitione maris. 


Ship is to be. 
2. Et defenfione veſtrum & veſtror”. 3. Repulfione- 


que & debellatione quorumcunq mercatores noſtros & 


alios ſubditos & fideles prædic in Dominia noſtra ex 


cauſa mercature ſe divertentes vel ab inde ad proprium 
. declinantes ſuper mare gravare ſeu mole ſtare Satagen- 
A e date. 8 


1. Affignavimu aitem te prafat' vi- 


c>com* Bucks ad aſſidend omm hom in The Clauſes 
villis de A 4 1 Wendover the Ailebs. 
& Marlow Magna & in omnibus aliis villis villa“ 
Burgis Hamlettis & alis lociſ in Com Bucks prod? 
O& terre tentes in iiſd nauem vel partem navit 


pred? non habentes vel in ead* non deſervientes ad 


contribuend' expenſis circa provifionem pramiſſorum 


neceſſar'. 2. Et ſaper prad vill Burg Hamlett' 


& locor” membris eorumq fir ut prafertur ad a(fi- 
dend & ponend viz. quemlib' eorum juxta * | 
Juum & facukates ſuas. 3. Et portiones ſuper ipſos 


aſſeſſat per diſtriftiones alioſve modos debitos levand”. 


4. Et colleftores in hac parte nominand & conſtituend 


5. Ac onmes eos quos rebels & contrarios inveneris 
in præmiſſis in carcere mancipand in eod moratur quo- 
"I I * 3 . be o p 1 . . 
2 pro tor deliberatione ulterius duxerimus ordi- 


Et ulterius mandamiis quod circa The Pres 
præmiſſa diligenter intendatis & facia- cloſe oft 
tis & exequemini cum effectu ſub peri- Writ foe 
culo incumbente. Volumus autem quod 


de iiſd hominibus Ivar vam ad pramil; fff 
ien ad expenſas neceſſar. 2 : 2 4 
pecuniam de contribuentibus ad præd cuſtag facitnd? 
levaverit ead vel partem inde penes ſe detineat. 3. 
Vel ad alios uſus quovis quaſito colore appropriare 
praſumat. 4. Volentes quod fi pluſquam 2 i 
leftum fuerit hoc inter ſolvences pro ratu portionis 92 
contingen* exſHUu³t. 


By Virtue bf this Writ, Mr. Hambden is aſſeſs d 


ro 20 f. for his Lands in Stoake Mandivile in that 
County, which, not being paid, is certify'd a- 


mongſt others into the Chancery, upon a Writ | 


of Certiorari, dated 9 Martii, 12 Car. by a Sche- 
dule thereunto annex d And by a Writ of 


mittimus teſte, 5, Maii. 13. Car, this Writ of 
ne * 


Aug 
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152 The Tryal of Joun 


will be removed with a few Ships. Mark the 
Times when great Pirates were upon the Sea, 
they would be glad to ſculk away when the King's 
Navy came towards them. Now that this ſhould 
bring the King's Navy to Sea 1s againſt the Law 
of the Land, and are not Motives ſufficient to 
induce a Charge of this Kind. 8 
Secondly, The very Commands of the Writ it 


ſelf are unlawful, in Reſpe& of the Inconvenien- 


ces to an Inland County; whereas there was ne- 
ver any Inland County charged in that Kind be- 
fore, as Coaſt Towns that have been heretofore 
charged with Soldiers, and had none, were diſ- 
charged. When Bodmin in Cornwal was charged 
with finding of a Ship, they ſhewed they never 
had Ship nor Mariners there, and that divers of 
them were impriſoned for not finding ſuch a Ship, 
whereupon Commiſſion iſſued to the Admiral to 
examine the Truth thereof: And becauſe it was 
found they had no Mariners, they were diſcharged. 

But Mr. Solicitor anſwered, This was done by 
the Admiral, beyond his Commiſſion; but 13 Ed. 
3. the ſame Year there was a Writ awarded to 


Chicheſter in the County gf Suſſex, to find a Ship, 


and they complained, they had not any Ships 
uſed to arrive there, nor Mariners therein inha- 


biting; and thereupon they were diſcharged, up- 


on a Writ out of the Chancery: So I ſay Inland 
Counties that are not wont to have Ships, the 


Law doth not appoint them to do that which 


they cannot do, nor will not expect from them 


that which is impoſſible. _ RR 
The Purſuance of this Writ is againſt Law, it 
_ appoints them to provide a Ship, hire Men, and 


provide Victuals and . i be _ 20 e 
w plainly, and a- 


it; for Soldiers, which are the King's Servants, 
ougght to have their Pay from the King, at the ge- 
neral Rendeſrous. 15 Johan M. 3. Ships com- 


manded to be at the Ports upon the King's Pay. 


Tenents by Knight's Service, after forty Days, 


were to be at the King's Charge. 17 Ed. 1. 16 Ed. 


3. it appeareth there, the King, upon the Invaſion 
of the Scots, many Men being loſt, appointed 


Soldiers, and their Wages paid, and what to Dur- 
ham, and what to Newcaſtle, &c. 31 Ed. 1. in 
the Exchequer, Writs went out to levy Men to re- 
liſt the Scots, and they would not ſtir without 


their Wages 16 Edv. 3. to pay Soldiers Wa- 
ges. 2 Edw. 3. Rot. 16. there it is ſet down 


in Parliament what Soldiers have received for 
their Wages. 26 Stat. 18 Ed. 3. cap. 7. Soldiers 


are not to go out of their Counties without 
Pay. 10 Ed. 3. the Men of Fucks ſtood upon it, 


and would not go out of their County to the 
Coaſts of Southampton, without Wages. Rot. Alm. 


12 Ed. 3. M.12. a Writ to compel all Men to 


make Munition for Ships, for the Town, and 
thereupon H. and B. they were commanded to 
maintain the Men of the ſame Town. Clan. 13 


Ed. 3. M. 14. Men of Arms for the Defence of the 
Sea · Coaſts complained their Wages were not paid 


them: Ordered, The Town from whence they 


came ſhould pay them. The Statute of 11 H. 7. 


cap. 1. provides, that Soldiers that go out of their 


own Counties to attend the King in his War, ſhall 


their Houſes, to be paid by the King's own Offi- 


2 that a Ship is made. It appears Mr. 
2 


And ſo 1 hold this particular Writ is not ſuffici- 


H AMB DEN, Eſq; . 
have their Wages from the Time that they go froiti 


Cers. 

I hold that this Aſſeſſment is not lawful and 
allowable ; then if the Aſſeſſment thus made falls 
to the Ground, then the Power to the Sheriff to 
aſſeſs doth; and he way do it as he liſts, put 
more upon one than another, therefore an Aſſeſſ- 
ment in that Kind 1s not legal. 7 

Then the Clauſe Si Rebelles fuerint, &c. to im- 
priſon them, then to give Power of Impriſon- 
ment to the Sheriff: Clauſes have been in for- 
mer Writs, in Caſes of Arrays, to diſtrain, if 
they refuſe to pay; never in Caſe of levying 
Money to impriſon for it, it is clearly againlt 
Magna Charta to be impriſoned, unleſs he be in- 
dicted, or by due Proceſs of Law. . 

The next Thing is the laſt Clauſe of the Writ, 
* If more be gathered than ſhall be needful, to 
© be returned amongſt thoſe that have paid it: 
That ſheweth the Ship muſt be done; we are now 
upon the Record, and by this Record it doth not 


mbden was aſſeſſed 205. towards the making 
of a Ship. It is ſaid, If the Money be paid, o- 
thers can provide Ships. This is not according 
to Law, to command a Ship of War of 450 Tuns, 
and to turn it into Money, for if a Ship were made 
by a County, the County ſhould have it Main, 
but in this Caſe it is otherwiſe; this Scar? Tac is 
brought to have the Money. wo 
For the Certiorari, it is directed to a Sheriff 
out of Office (que del reſidue de ceo) and ought not 
ſo to be, for all Writs are directed to the modern 
Sheriff, ſo for the old Sheriffs to ſhew Cauſe 
what they have done, and the new Sheriffs to 
make their Return, he is the immediate Officer 
of the Court. 1 
Admit the Scir' Fac? ſhould go forth, it would 
do ſome thing onerare, & to whom, or how, 
nothing here but Scir* Fac? quare onerari non debet, 
but to whom onerari it doth not appear. 
Beſides, if the Sheriff levy Money in that 
Kind, and beſtow it on a Ship, it is well. If 
not ſo beſtowed, then thoſe that received the Mo- 
ney are accountable to thoſe of whom they had 
it. In Ed. 3. Time, Soldiers received Money to 
go to Service in War, yet ſtaid at home, but 
were compelled to repay it to the County where 
they received their Wages. Alſo two High Con- 
ſtables having received Money for Soldiers, were 
indicted for not employing it accordingly, and ad- 
Judged to reſtore it to the County where they re- 
ceived it, and to find Sureties: So it doth not 
appear that this Ship was builded, there is no 
Preparation for a Ship; the Sum aſſeſſed is not 
legal; then the Writ 1s not legal, becauſe it va- 
rieth from all the Precedents formerly ; it varieth 
in the Time of 26 Weeks, before that but for 13 
Weeks; in the Manner for Soldiers Wages, to 
Inland Counties, which was never before. I ſay 
it varieth from all the Precedents in that Kind. 


ent, nor warranted by the Law, and that Judg- 
ment in this Caſe ought to be given for Mr. 
Hambden. | 


The 
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The ARGUMENT of Sir George Crooke Knight, one of the. 15. of | i 
his wh lo Court of King's Bench at Weſtminſter, in the great 
| Caſe of Ship-Moncy, as it was preſented to the King's Majeſty. 


. The Caſe © this upd the Record. 


H E King by Writ under the great Seal; 5. Et abinde in vigitti & ſex Sptimands ad Cu- 

( dated 4 Ag. And 11. of his Reign ftagia veſtra, tam in viſtualilus quam hominum Fa- 
directed to the Sheriff of the County /ariis & aliis ad Guerram neceſſariis per tempus illud 
of Bucks, and to all the Men in that County com- ſuper defenſonem maris in obſequio noſtro, in Comi- 
mandeth them in theſe Words. m: tixva Cuſtodis maris, cui cuſtodiam maris ante pradi” 
3 | primum diem Marti committemus & prout ipſe ex parte 


1. Ouia datum eſt nobis intelligi, quod Pradones woftra dictaverit moratur* parari, & ad Portum 1; p 
; _ 2 quidam Pirati ac Mes Craſſatores tam Portſmouth circa eee diem Martii dia i 
The Mo- nominis Chrſtiani hoſtes Mahumitani quam facias. Ita quod fint ib in eod die © © N 
cives of this 4% congregati Naves @ bona & Mer- ultimum ad proficiend' ex inde cum na- The End for 1 

N 0 cimonia tion ſolum Subditorum noſteorum, vibus mſtris & navibus aliorum ſubdi- which the 
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five. verum criam Subditorumn amicorum torun: noftrorum. 1. Pro tuitione maris. Merv be: 
5 noſtrorum in mari quod per gentemAngli- 2. Et defenſione veſtrum & v rr. 3. Repulfote- 


canam ab olim defendi conſuevit nefarie diripientes que C debellarione quorumcung* mercatores mſtros & is 
C ſpoliantes & ad libitum ſuum deportavere homi- alios ſubditos &  fideles edi in-Dominia 2 * # 
me — in eiſdem in Captiuitat miſerrimam manci- cauſa mercature ſe divertemes vel ab inde ad proprium 9 


antes. th 
: 2. Cumque ipſos conſpicimus Navigium in dies pre- 
parantes ad Mercatores noſtros ulterius mole | 
ad Regnum gravand nifi citius remedium appona- 
tur eorumque conatui virilius ob vieturm. 
3. Conſideratis etiam periculis que undique his guer- 
rvinis temporibus imminent, ita quod nobis & ſubditis 


com Bucks ad aſſidend om hom in ?: | 
vilis de Agmondeſham Wendover ofthe Aﬀels. 


tium. | — 
1. Mgnavimu auntem te praſas vi- 


dlclinantes ſuper mare gravare ſeu mole ftare ſatagen- 


& Marlow Magna @ in omnibus aliis villis villat* 


Burgis Hamlettis & alis locit in Com Bucks prad* 


The Clauſes 
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 noſtris defenſunem Regni omni Feſtinatione qua po- © terra tentes in iiſd navem vel partem nas 
terimus accelerare conbenie.  prad' non habentes vel in ead non deſervientes ad 
Nos wolentes defenfione Regni tuitione maris, | comribuend* expenfis circa provifionem pramiſſorum 


ſecuritate Subditorum noſtrorum Salua  ConduZtione 
Navium & Merchandizarum ad Regu' noſtrum An- 
liz veniem Et de eodem Regno ad partes exteras 
tranſeum (Auxiliante Deo) maxime providere cum 
nos &@ Progenitores naſtri Reges Angliæ Domini Ma- 
ris pradifti ſemper hactenus extiterunt & plurimum 
nos lederet, fi honoriiſte Regius noſtris kemporibus depe- 
reat aut in aliquo minuatur. © © 
J. Cumque ack ud defenfionis quod omnes tan- 
git per omnes debet ſapportari prout per legem & 
con ſuetudinem Regni Angliæ fieri conſuevit. 
Vobis Praſat Vicecom Baliv Burgenſibus Majori- 
buſque probis hominib' & omnib allis, 
The Charges | 1 | 
ofthis Writ Villis villatis, hamlettis & locis ſupra- 
Which are 3. gigi eorumque Membris: 1. In fide 


3.Nec non ſub forigactur emnium qua nobis forisfa= 
cere poteritis firmiter injungend aamins 
1. Quod unam navem de Guerra Portagii 450, 


pain * Lina ad minus. 3. Ac tor mentis tam 

majoribus quam minoribus pubyere kor- 
mentario ac haſtis & talis en armaturis pro 
| belb ſufficientibus, 4. Et cum duplici Eſtinpamento, nec 
non vittualibus uſque ad primum diem Martii jam 


froxim ſequen” ad. tot homines compete 


ien ad expenſas neceſſar * 


præſumat. 4. Volentes qu | 
lettum fuerit hoc inter ſolvences pro ratiu portionis ipfis 


necęſſar. 2. Et ſaper prad* vill Burg Hamlett 
@ locor” membris eorun fic ut prafertur ad affi- 


dend & ponend viz. quemlib' eorum juxta ftatum 
Juum & facukates ſuas. 3. Et portiones ſuper ipſos 


alſeſſat* per diſtriftiones aliofue modos debitos Jevand”. 


4: Et colettores in hac parte nominand' & conſtituend? 
5. Ac onmes eos quos rebelles & contrarios indeneris 


in pramiſſis in carcere mancipand in eod moratur quo- 
uſque pro tor deliberatione ulterius duxerimus ordi- 

Et ulterius mandamits quod circa The Pros 
præmiſſa diligenter intendatis & facia- cloſe 6fgt 


tis & exequemini cum eſfectu ſub peri- Writ folthe 


culo incumbente. Volumus autem quod Eaſe of the 
dah ri. 1. Plus © 
din ad pramiſi ſaffi- 


| Aut quod quiſquam qui 
pecuniam de contribuentibus ad præd cuſtag facitnd 
levaverit ead vel partem inde penes ſe detineat. g. 
Vel ad alios uſus quovis 77 colore appropriare 

fi pluſſuam 22 ols 


contingen exſolvatur. 


By Virtue of this Writ, Mr. Hambden is aſſeſs d 


to 20 5. for his Lands in Sroake Mandivile in that 
County, which, not being paid, is certify d a- 


mongſt others into the Chancery, upon a Writ 


of Certiorari, dated 9 Marti, i 2 Car. by a Sche- 


dule thereunto annex d And by a Writ of 
mittimus teſts, 5. * 13. Car. this Writ of FI 


=» Auguſt, 


Subje&. 9 15 
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ums ſo aſſeſſed and unpaid prout de jure & 


Majeſty's Prerogatives, 
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Auguſt. 11 Car. and the Writ of Certiorari, and 
the Schedule annex'd 1s ſent into the Exchequer, 
with a Command there to do for the lerying of 

ecun- 
dum legem regni noſtri Angliz fuerit faciend; where- 
upon a Si? Fu iſſued out of the Exchequer, re- 
citing the ſaid Writ to warn Mr. Hambden a- 


mongſt others, to ſhew the Cauſe why he ſhould 


not be charged with this Money ; upon this he 


being ſummon'd, appear'd, and demandeth the 


hearing of thoſe Writs and Schedule ; which be- 
ing read unto him, thereupon he demurreth in 
Law. And whether Judgment upon this whole 


Record be to be given againſt Fohn Hambden, 
that he is to be charged or no, that is the Que- 


{tion ; for he is the only Party in this Caſe. 


And there is no Cauſe why any Man ſhould ſay 
that the Queſtion is, Whether Judgment ſhould 
be given for the King, or the Detendant; for 
as this Caſe is, the King is no Party to the 
Record, but only it is a judicial Proceſs out 


of the Exchequer, grounded upon the for- 


mer Record for the Defendant to ſhew Cauſe. 
| why he ſhould not be charged, which hath been 


very elaborately argued by the Defendant's Coun- 
ſel, who demurred, that he ſhould not be char- 


ged; and by the King's Counſel, very learnedly 
and elaborately argued, that he ſhould be char- 
ee Pa 3 = 

50 This Caſe is a Caſe of great Weight, and the 


greateſt Caſe of Weight that ever we read, ar- 


gued by Judges, in this Place; and therefore, 
adjourned into this Place for Advice of all the 
Judges: For of their Side it is alledged, That it 


concerneth the King in his Prerogative and Power 


Royal; and on the other Side, That it concer- 
neth all the King's Subjects in their Liberties, 


their Perſons, and their Eſtates; for which it 


| hath made ſome of us to wiſh and move among 
our ſelves, that it might have been by his Ma- 
jeſty's Favour, heard and determined in another 


Place by his Majeſty, and his great Council of 
his Realm, where all Convenience and Inconve- 


nience might have been conſidered of, provided 
for, and prevented for preſent and future Times, 
and not to be argued only by us, who are ac- 


counted his Majeſty's Counſel at Law; wherein 


if any thing be done amiſs, the Fault muſt light 

upon us, as miſ-adviſing the King therein : But 
ſeeing it hath pleaſed his Majeſty, that the ſame 
ſage be argued and determined in this Place, 
W 


Pleaſure we muſt obey. I muſt give my 


| beſt Advice upon my Oath to the beit of my 


Skill; wherein I hopeggot to trench upon his 
h we are all bound by 


our Skills, to main- 


our Oaths, to the beſt" 


tain, and not to ſuffer them to be diminiſhed, nor 


upon his Royal Power, but truly to deliver what 


I conceive the Law to be, concerning the Caſe 


in Queſtion. 


Wpherein I muſt confeſs Ihave been much di- 


ſtrated, having heard ſo learned Arguments 
on both Sides at the Bar, and ſo many Re- 


_ cords and Precedents cited on either Side, but 


they did not ſo much move me, for the Coun- 
cel have on either Side propoſed ſuch Reaſons, 
as they thought convenient for the maintain- 
ing of their Opinions, and perhaps with a 
prejudicate Opinion, as I my ſelf by my 
own Experience when I was at the Bar have 


not being by Authority of Parliament. 


„„ The Zh of Joh HAD, Bf 


argued confidently, and a I then thought the | 
e 


Laws to be of that Side for whom I argued. 
But after being on the Bench and indifferently 


weighing all Reaſons and Authorities have bei 


ok a contrary Opinion, and ſo the Laws hath 


— 


y conceived, 


* * 


been adjudged contrary to that Opinion which 
J firſt ens 2 5 
But that which hath moved me moſt, and 
maketh me diſtruſt my own Judgment in this 


Caſe, is, that all my Brothers that have argued 


before me, who have all argued upon their 


Oaths, and I preſume have ſeen the Records 


and Precedents cited on either Side have all ar- 
gued one way, with whoſe Opinions I ſhould 
willingly have concurred, if I could have ſatis- 
fied my own Judgment with their Reaſons, 
but not being, ſatisfied, I haye learned that I 


muſt not come with a Multitude againſt mine 


own Conſcience, for I muſt ſtand or fall with 
my own Maſter. And therefore I ſhall ſhew 


Reaſons, and leave my ſelf to the Judgment of 
my Lords and others my Brethren; And what- 


ſoever ſhall be adjudged I muſt ſubmit unto; 


and ſo do with all others, and do now deelare 
my Opinion to be, that as this Caſe is, Judg- 


ment ought to be given for the Defendant. My : 
Reaſons and Grounds that I ſhall inſiſt upon 


are theſe: _ | 


_ Firſt, That the Command by this Writ of | 
4. Aug. 11. For to make Ships at the Charge 


of the Inhabitants of the Country, being the 


Ground of this Suit, and Cauſe of this Charge, 
is illegal and contrary to the Common Laws, 


Secondly, That if at the Common Laws it 
had been lawful, yet now this Writ is illegal, 
being expreſsly contrary to divers Statutes pro- 
hibiting a general Charge to be laid upon the 
Commons in general, without Conſent in Par- 
C111. 8 22 
Thirdly, That it is not to be maintained by 
any Prerogative or Power Royal, nor Allegation 
of Neceſſity or Danger. „„ 
Fourthly, Admitting it were legal to lay ſuch 
a Charge upon Maritime Ports, yet to Charge 
any In-land County, as the County of Bucks Is, 
with making Ships and furniſhing them with 


Maſters, Mariners and Souldiers at their Charge, 


which are far remote from the Seas, is illegal 
and not warranted by any former Precedent.  - 
Fifthly, J ſhall examine the Precedents and Re- 
cords cited to warrant this Writ, which have 
been all the principal Grounds of the Arguments 
to maintain the ſame. And I conceive there 
is the chief ground work being in my Notes 
but I forgot it. ee Ao | 


But before 1 proceed to the Argument 1 de- | 
ſire to remove two difficulties ; Hrſt, That by 
the Demurrer the Danger of theKingdom is con- 


felled, and ſo it is to be allowed for a Caſe of 


N . 3 
To this I Anſwer, That the Demurrer con- 


feſſeth not Matters in Fact, but where the Mat- 


ter is legally ſet down ; but if it be not a le- 
al Proceeding, then the Demurrer is no con- 
fling of the Matter of Fact. This appeareth 
in the Book, Caſe. 5. Hen. 7. fol. 1. and Coke lil. 
5. fol; 96. in Burton's Caſe, That a Demurrer is no 
con- 
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eonfeſſing of Matters of Fact, but where the 
Natter precedent is ſufficiently/pleaded or laid 
down; and ſo it is held in all our Books. 19 
The Second Difficulty is, That his Caſe is ſo 


Tue Thjalof JohN HAMBDEN, EI 


relowed by all our Opinions under our Hands, 


that this Writ was legal, which was much preſſed 
by Mr. Soehne 8 
To this I Anſwer, That it is true that I have 
ſet down my Opinion under my Hand unto 


which was thus: f | 

I am of Opinion that where the good and 
fafety of the Kingdom in general is concerned, 
and. the whole Kingdom is in Danger, of which 


his Majeſty is the only Judge, there the Charge 


| OT to be born by all in genes 
This J hold to be 8 to Law and Rea- 
ſon, this Opinion 1 do ſtill and ſhall always 
maintain, for where the Kindom is in Danger 
the King may command every Perſon of his 
Kindom with all his Force to come and de- 
fend it at all Times and in all Places of his 
| Kingdom where he pleaſeth; and the King 


is the ſole judge of the Danger, and of War 


and Peace, and if any do not perform his Com- 
mands therein, he is Fineable and Puniſhable 
III 8V—— 8 
The ſecond was in Febr. 1636. which is thus, 


dom in general is concerned, and the whole 
Kingdom 2 his Majeſty may by Writ 
under the Great Seal of England command all 
his Subjects of this Kingdom at their Charges 
to provide and furniſh ſuch Number of Ships 
with Men, Victuals and Ammunition, and for 
ſuch time as his Majeſty ſhall think fit for the 

Defence and Safeguard of the Kingdom from ſuch 
Danger. And that his Majeſty may compel 
the doing thereof in 'caſe of refuſal and refra- 
 Rorineſs. And that in this Caſe his Majeſty is 

ſole Judge of the Danger, and when and how 
the ſame is t@be prevented and avoidet. 
To this Opinion I confeſs I then with the 
reſt of the Judges ſubſcribed my Hand, but 1 
then diſſented to that Opinion, and then ſigni- 
fed my Opinion to be that ſuch a Charge could 


not be laid by any ſuch Writ but by Parlia- 


ment, and ſo abſolutely in that Point one other 


did agree with me and diſſented from that 
Opinion ; and four others in ſome other Par- 
ticulars from that which was ſubſeribed. But 
the greater part ſeeming abſolutely to be re- 

_ ſolved upon that Opinion, ſome of them affirm- 

ing that they had ſeen diverſe Records and Pre- 

cedents of ſuch Writs ſatisfying of them to be 
that Judgment; I was preſſed to ſubſcribe with 
them, for that the major part muſt involve the 
reſt, as it was ſaid to be uſual in Caſes of Dif- 


| ference, and for that the leſſer Number muſt ſub-- 
mit to the major although they varied in O- 


pinion, as it is in our Court, if three Judges 
agree in Opinion againſt one or two where 
there is five Judges, Judgment is to be entered 
per Curiam, if the major part agree, and the o- 


ther are to ſubmit unto it, and in Caſes of Con- 
ference and Certiſicate of their 8 if the 


cribe, the reſt 


greater part did agree and ſub e 
Sy to ſubmit their Opinions. And this by 


more ancient Judges than my ſelf Was affirmed 


55 


to be the continual Practice. And that it was 


not fit, eſpecially in a Caſe of this Nature ſo 


much concerning the Service of the King, for 
ſome to ſubſcribe, and ſome to forbear their 
Subſcriptions. And that although we did ſub- 


ſcribe, it did not bind us, but that in point of 
Judgment if the Caſe came in queſtion judici- 
ally before us, we ſhould give our Judgments 
as we ſhould ſee Cauſe after the Arguments on 


both Sides, we were not bound by this ſudden 


Reſolution . | | 
Hereupon I conſented to ſubſcribe, but I then 


* 


faid that in the mean time the King might be 


miſinformed by our Certificate under our 


Hands concerning us all to agree together, and 


to give him this Advice under our Hands, and 


not know there was any diſ-aſſented or was 


doubtful, but it was then ſaid the King ſhould 


be truly informed thereof, and thereupon we 
that did diſ-afſent did ſubſcribe our Hands with 


ſuch Proteſtations as aforeſaid only for Confor- - 
mity, although contrary to the Opinion I then 


conceived. = FVV 
But this being before Arguments heard on 
either Side, or any Precedents ſeen, I hold that 


none is bound by that Opinion. And if I had 


been of that Opinion abſoltitely, now having 


heard all the ap rey of both Sides, and the 
i 


Reaſons of the King's Council to maintain this 
Writ, and why the Defendant is to be charg- 
ed. And the Arguments of the Defendant's Coun- 
cil „ the Writ, and their Reaſons why 


the Defendant ſhould not be charged to pay the 


Money aſſeſſed him, and having duly conſider- 


ed of Records and Precedents cited and ſuewed 
unto me, eſpecially thoſe of the King's Side, 
I am now of an abſolute Opinion that this 
Writ is illegal, and declare my Opinion to be 
contrary to that which is ſubſcribed by us all. 


And it I had been of the ſame Opinion that 
was ſubſcribed, yet upon better Adviſement 


being abſolutely ſettled in my Judgment and 
Conſcience in a contrary Opinion, I think it 
no Shame to declare that I do retra& that O- 
pinion for humanum eſt errare, rather than to ar- 


a againſt my own Conſcience; And there- 


be none having, as Lecce removed thoſe 
Difficulties, I ſhall proceed to my Argument, and 


ew the Reaſons of my Opinion, and leave 
the ſame to my Lords and Brothers. Not one 


Precedent nor Record in any precedent Time 
that hath been produced or ſhewed unto me 
that doth maintain any Writ, to lay ſuch a 
Charge upon any County In-land or Maritime. 
I have examined this particular Writ and the 
ſeveral Parts thereof, and do conceive it is il- 

legal, and not ſufficient to ground this Charge 


upon the Defendant. 


1. The Motives of this Writ are not ſuffici- 
ent to cauſe ſuch a Writ to be ſent fortn. 


2. The Command of the Writ to prepare a 


Ship at the Charge of the Inhabitants, which 


mentions Victuals and Men, is againſt the Com- 
mon Laws and Statutes of this Kingdom. 


3. That to lay a Charge of finding Vituals, 


and Wages of Souldiers and Mariners, is illegal, 
and conrary to the Common Laws and divers 
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The Tryal of Joan HAmBbeN, By, y 
his Barons and Commons inter al theſe Liber? 
ties following, Nullum ſcutagium vel auxilium po- 
namus in Regno noſtronifi per Commune Cunci lium Regni 
noſtri, niſi ad rggimend” corpus noſtrum, fi lium noſtrum 
primogenitum Militem fariend vel ad Primageintam 
filiam maritand. By this it appears What was 
then conceived to be amongſt other their” Li- 
berties, and then confirmed, Which was that no 
Aid ſhould be laid upon them but by Parlia- 
ment, for the Parliament Was then called Com- 
mune Concilium. , „ 
That the Law is ſo, appeareth by the Trea- 
tiſe written by Forteſcue, who had been Chief 
Juſtice of England in King Henry VI. Time, and 
after Chancellor of England when he wrote the 
Book, intituled, De laudibus legum Angliz, fol. 
25. cap. 9. he faith thus; That the King of 
England cannot alter nor change the Laws of 


196 
4. The Power of Aſſeſſment given to the 
Sheriff alone, and to diſtrain for this, is illegal, 
and not warranted by any Precedent. 
5. The Power of Impriſoning is illegal, and 
contrary to divers Statutes, and not warranted 
by the Freeadems. 70h pins En 
6. That the Precloſe of the Writ and the Pra- 
Rice of it is contrary to it ſelf, and oppoſitum in 
dbjecto. | 3 
7. If this Writ were legal, yet the manner 
of the Aſſeſſment by the Sheriff as it is cer- 
tified, is not warranted by this Writ, for quietly 
this ſame cannot be demanded of the dant 
by vertue of this Writ. | | 
8. That the Certiorari and Sci) Fu iſſued not 
legally, and ſo conſequently no Judgment can be 
given againſt the Detendant thereupon, 


= — — 82 — _ pa _ — <p oe - 
3 _ — — — — — — — — — > i _ — a 
— . 5 — Gree ——_—_ a - n 8 * — 
— — . rr reres eer o R 8 * a — - — — ” — - — * 
— —— ——ͤ " 2 . : 8 - — — e . n — - 5 
ST — LO: : 2 — — . o rr * e _ 5 — 
= * 5 e 4 * K _— - = — b ah. — — Da — — 2 oo 2 ” 
7 6 « , — —- _ « 
8 . 
- 


= — 


Si : b — 
—— r * . 5 
— — * — DO Ts —— — 2 = 
2 . ————— e 6 9 - es Rs — 
. ——— — A. — AE. Es —— 


For the firſt Point, that this Writ. 4. Ang. 11. 


Car. is againſt the Common Law, my Reaſons | 
3s 8 Royal only, then he might change the 
Laws, 


are theſe: 


| Firſt, Becauſe this is the firſt Writ ſince the 


England at his Pleaſure, for Principatu Regali ſod. 
& politico ipſe populo ſuo dominatur; It his Power 


allagia quoq; & catera onera eis imponere 


pit inconſultis ; but adds, that the King of Eug- 


d fine ſubditor afſenſu leges mutare nom poteſt 
nec ſubjeftum populum renitenrem onerari impofitionibus 
n. And cap. 13. fol. 3 1. he compares the 

ng and Subjects of England: to the Head and 


Conqueſt that went out to any In- land County 
to prepare a Ship with Men and Ammunition, 
for ought appeareth by any Record that hath 
been ſhewn. And where there was never any 


Precedent by the Rules of Mr. Littleton, fol. 23. 


the Law is conceived not to allow any ſuch 
Writ. And Sir Edward Coke in his Comment upon 


_ Littleton; fol. 81. ſaith, That where there is no 


Example, it is a great Intendment the Laws 
will not bear it. ER Ei | 
| SoI conceive here, there never having been a 
- Precedent before of any ſuch Writ to the Sheriffs 
and Inhabitants of a County, to prepare a Ship 
with Men and Ammunition upon any Occaſion 
| whatſoever, that it is againſt the Common Law 
to award ſneh a Writ. _ CE OW oh 3 

Secondly, For that the Common Law of Eng- 
land ſettleth a Freedom in the Subjects in reſpects 
of their Perſons, and giveth them a true Pro- 


perty in their Goods and Eſtates, ſo that with- 


out their Conſent, or implicite by a common 
Ordinance which they conſented unto by a com- 


mon Aſſent in Parliament, it cannot be taken 


from them, nor their Eſtates charged; and for 
this purpoſe the Law diſtinguiſheth between 
| Bond-men, whoſe Eſtates are at their Lords 


Will arid Diſpoſition, and Free-men, whole Pro- 


perty none 'may invade, charge, or unjuſtly take 


away but by their own free Conſent, and there- 
fore not warranted by Law which 1s proved 


by theſe Authorities. 


Coke in his Reports, ib. 8. fol. 92. in Francis 


Caſe, ſets down this Rule, Quod noſtrum eſt 2 
facto ſeu defectu noſtro omitti ſeu in alien transferri 


non poteſt. | 


| Mr. Lambert, fol. 24. ſetting down the Laws 


of England which were confirmed by William the 


Conqueror hath theſe Words, Inter alia volumus 
& concedimus quod ömmes Monarchæ Regu ſui pred 
Habeant & teneant terras ſuas & pilſeſſiones ſuas bene 
Cin pace liberas ab omni exactione injuſta & ab omni 
tallagio (not mentioning there injuſta) ita quod 


nihil ab eis exigatur preter ſerqytium ſuum juſte de- 


bitum. Hereby it appears there is an abſolute. 


Freedom from all Talliage. — | 
17. of King John, in Matth. Paris, fol. 
246. the King doth Grant and Confirm unto 


/ 


Natural, Ut non poteſt corpus phyſicum neruos 
ſuos commutare neq; membris ſuis proprias nay pro- 
pria ſanguinis alimenta denegare ſua, Nec Rex qui” 
caput corporis * mutare poteſt leges corporis il- 

lius nec ejuſ, | 
reclamantibus eis aut invitis, Thus he in this Place, 
but in fol. 84. cap. 36. he ſeemeth to ſay, Is hoc 

individuo. Rex Angliz neq; per fe nec miniſtros ſuos 
Tallagia, Subfidia, aut quavis onera alia imponit, le- 
ges. ſuas, aut leges eor mutat, aut nova: condidit fine 

Conceſſione vel Aſſenſu totius Regni ſui in Parlia- 
mento ſuo expreſſo; Which Words ſeem ſo gene- 
ral, that in no Caſe he can do it. TEES 
So it appeareth by the Book, Caſe 13 Hen 4. 
fol. 14. That the Grant of the King which 


Body 


tendeth to the Charge and eg his Peo- 


ple in general, is not good, unleſs it he by Parlia- 
me. But it 1s agreed there, That Grants of 
Tolls, of Fairs, of Pontage, Pickage, Murage, 
Ferrying, or ſuch like, which are for the Profit, 
Good, and Eaſe of the People, and Profit of 


them that will take Benefit thereof, and not Com- 


pulſory to any to pay, but to them that will take 
the Benefit; and being very ſmall and reaſona- 
ble Sums, the Law doth give Allowanee to 
them; but if they were great Sums, that tend to 
the Charge of the People, the Law will judge. 

them ll , moi fo Conde ale 
This appeareth in Sir Ed. Cubes Reports, Lib. 
5. fol. 63. in the Caſe of the Chambetlain of 


London, That an Ordinance made by the Com- 


mon- Council of London, where they haye a Cu- 
ſtom by their Common Council, to make reaſon- 
able Ordinances to bind all within the City, con- 
ceming Cloaths to be brought to Blackwellhall, © 
there to be view'd, meaſur'd and ſearch d, be- 

fore they were ſold, and a Penny upon a broad 
Cloath, appointed for the Officer that did that 
Service: That ſuch a Charge was reaſonable 3. 
for that it was for the Publick Benefit of the 
City, and the Commonwealth, and a Pecuniary ' 


Penalty laid for not Performance of that Ordi-. 


dinance was allow d. 


"Bi - 


populi ſubſtantias proprie ſubtrahere 


4 


. 


| hid, Fol. 64. in Clark's Caſe it is reſolv d, 
That an Ordinance made by the Aſſent of the 


Plaintiff himſelf, and other Burgeſſes of the Town 


of St. Albans, for a ſmall Tax upon the Inhabi- 
tants of the Town; towards the Erection of the 
Courts, and other Neceſſaries, for the Term to 
be kept there was allow d to be good, and did bind 
the Plaintiff, being by the Plaintiff 's own Conſent, 
and for the Publick Good of the Town. 


Alſo Coke, - bib. 11. fol. 86. in Darcie's Caſe, 


citeth this our of Firz Her. Nar. B. fol. 122. 
That every Grant of the 2 hath this Conſi- 
deration in it, tacit or expreſs, Quod Patria per 
Donationes illius, magis ſolito non oneretur. And as 
by Grant the King cannot Charge his People 
ſo neither can he by Writ lay any Charge upon 
his People, but by their Conſent, or where they 
have apparent Benefit thereby. And that is the 


Reaſon of the Writ in the Reg. 127. and Fitz. 


Her. Nar. B. 113. where by Breach of the Sea 
Walls, any Inundation is of the Country. The 

| TOS. who is Pater Patriz, and taketh Care for 
the 


ood and Safety of his People, ſendeth out 


his Commiſſion to enquire by whoſe Default a- 
ny ſuch Breach happen'd, and to cauſe, all that 
had Lands or Commons to be contributary to 


the making up of the Sea Walls, and this is 


done by a Jury; but this Charge cannot be laid 


upon a County or Town in general, bnt upon Durham; and thereupon the Defendant did enter 


into the Plaintiff's Houſe, and did break open the 


particular Men that have Loſs or Benefit, or 
may have Loſs or Benefit thereby: And this is 
done by Enquiry of a Jury, before the Sheriffs, 
or Commiſſioners appointed. So it is at this 
Day, upon Commiſſioners of Sewers, as appear- 
eth by Coke, lib. 10. fel. 142. in the Caſe of 


the Iſle of Eh. The Taxation by the Commil- 


ſioners of Sewers, muſt be upon every particular 


2 Man that hath or may have Loſs or Benefit by 


ſuch Inundations, and making up of the Walls, 
and cannot be laid upon any remote Parts, which 
are out of the Level of ſuch Loſs or Benefit, 
and it muſt be certain and particular upon Per- 
ſons: Certain by Reaſon of Loſs or Profit, and 
cannot be laid in general upon a Town; but in 
thoſe Caſes there is a particular Loſs or Benefit, 
and in particular Places, and but in petty 
Charge: And then where the Law alloweth that 


vhich in Reaſon is to be done, that may be 


done without a ſpecial Statute: For, De minimis 
not curat lex. But in this Caſe there is a gene- 
ral Charge through the whole Kingdom, which 
the Law doth not permit, without common 


Conſent in Parliament. ee cor 
But it hath been alledg d, That this Charge 


hath been impoſed for the Publick Safety, and : nance, though afterwards he was unwilling ; yet 


Defence of the Kingdom: And may not this be 


done when every one hath Advantage by it? 

_ To this I ſay, When imminent Danger and 
Cauſe of Defence is, there muſt be Defence made 
by every Man (when the King ſhall command) 


with his Perſon: In ſuch a Caſe every Man, as 
it is ſaid in the Precedents, is bound per ſe & ſua, 


to defend the Kingdom. And I think no Man 
will be unwiſe, but that he will expoxere ſe & ſua, 


for the Defence of the Kingdom, when there is 
Danger; for otherwiſe, he is in Danger to look 


to ſe & ſua; but to lay a Charge in general upon 
the Kingdom, either for making or preparing 
_ of Ships, or Money in Lieu thereof, is not to 


1 
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way 


to ſearch what rea 


| N towards the Fine. 
manded, 
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be done but by Parliament, where the Charge is 
to be born in general by all the Subjects. 75 
To prove further, That no Man may have 
his Goods taken from him but by his Conſent, 
appeareth by a Record, Michis 14. Ed. 2. Rot. 
60. in the King s- Bench, in a Writ of Error, 
brought upon a judgment given at Durham, 
where in an Action of 776, 3 by Willinm Hey- 


a 
vorne, againſt William & +. Fe for entering his 


Houſe, and breaking his Cheſt, and taking a- 

2 in Money. The Defendant pleaded 
not Guilty; the Jury found a ſpecial Verdict, 
That the Scots having entred the Biſhoprick of 


Durham with an Army, and making great Burn- 
ing and Spoils, the Commonalty of Durham met 
together at Durham, whereof the Plaintiff was 


one, and agreed to ſend ſome to compound with 


the Scots for Money to depart, and were all 
{worn to perform. what Compoſition ſhould be 
made, and to perform what Ordinance they 


ſhould make in that behalf: And thereupon they 
compounded with the Scors for 1600 Marks ; but 


becauſe that was to be paid immediately, they 


all conſented that Milliam Kegluwe the Defendant, 
and others, ſhould £9 into every Man's Houſe, 
| y Monies was there, and to 
take it for the making up 'of that Sum : And 
that it ſhonld be repaid by the Commonalty of 


Cheſt, and took the 70 J. which was paid ac- 

| The Jury was de- 
Whether the Plaintiff was preſent, and 
did conſent. to the taking of the Money, they 


ſaid No; whereupon the Plaintiff had Judgment 
to recover the ſaid 70 l. and Damages; for that 
- otherwiſe he had no Remedy for his Money, and 
the Defendant committed in Execution for that 


Sum. And thereupon the Defendant, Keylowe, 


brought a Writ of Error in the King's-Bench, 


and aſſigned his Error in Point of Judgment, 


and there the Judgment was reverſed, and the 


Reaſons ſet down in the Record were, Firft, 


Becauſe the Plaintiff, Heyborne, had his ſufficient 
Remedy againſt the Commonalty of Durham, for 


his Money : Secondly, Becauſe he himſelf had a- 
eed to this Ordinance, and was ſworn to per- 
orm it; and that the Defendant did nothing but 


what the Plaintiff had aſſented unto by his Oath, 
and therefore is accounted to do nothing but by 
his Conſent, and as Servant unto hm. And 
therefore he was therein no Treſpaſſer; and 


therefore the Judgment given in Durbam was re- 
verſed, becauſe he had aflented unto that Qrdi- 


having once conſented, his Goods were lawfully 
taken : By which it appeareth, That if he had 
not particularly conſented, ſuch an Ordinance 
would not have been good to bind him; al- 
though this was in a Caſe of great Danger, and 
for Defence. | | 


2 Ric. 2. Part. 1. The Parliament Roll proveth 
this directly, although it be no Act of Parlia- 


ment; yet the Record is much to be regarded, 
for it ſheweth what the Law then conceived to 
be: For Scroope, the Lord Chancellor, then 
ſhewed to all the Lords and Commons aflem- 
bled in Parliament, Thar all the Lords and Sa- 


ges 9 together ſince the laſt Parliament, 


and 
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and having conferred of the great v. e the 
Kingdom was in, and how Money might be rai- 
ſed in Caſe of imminent Danger, which could 
not ſtay the Delay of a Parliament, and the 


King's Coffers had not ſufficient therein. The 


Record is, they all agreed, Monies ſufficient 
could not be had without laying a Charge upon 
the Commonalty, which ſay they cannot be 
done without a Parliament; and the Lords them- 
ſelves, for the Time, did ſupply the ſaid Neceſ- 
ſity with Money they lent; which Record pro- 
veth directly, That this Charge without an Act 
of Parliament is illegal. 5 

So upon theſe Reaſons I conclude, That this 
Writ compulſorily to charge the Subjects againſt 
their Wills, is not warranted by any. Book, and 
therefore illegal. 


be Inconve- 


Miences thag great Inconveniences would enſue, 


wil follow if which the Law will always avoid, 


zhis Writ and not permit any Inconveniences. 
ſhould be al- Firſt, If any ſuch Charge may be 


"OW" laid upon the Counties by Writ, 
without Aſſent in Parliament, then no Man 
knoweth what his Charge may be; for they may 


be charged as often as the King pleaſeth, and 


with making of as many Ships, and of what 
Burdens, and with what e of Ammunition, 
Men and Victuals, as ſhall be ſet down. Where- 


in I doubt not, but if the Law were fo, the 


King being a very Pious and a Juſt King, would 
uſe his Power very moderately ;- but Judges in 
their Judgments are not to look to preſent 


Times only, but alſo to all future Times, what 


may follow upon their Judgments. | 

That this Inconveniency may be, appeareth 
by the Danegelt, firſt appointed in Times of Ne- 
ceſſity, to redeem them from the Cruelty of the 
Danes, which often changed, and ſtill increaſed: 


For Anno Domini 991, when it began, it was 


but 10000 /. Anno Domini 994, it was increa- 
ſed to 16000 J. And Anno Domini 1002, it was 


increaſed to 24000 J. And Anno Domini 1007, 


it was increaſed to 36000 J. And Anno Domini 


1012, it was inereaſed to 48000 J. So if this 


Writ be well awarded, it may be at Pleaſure 
what Bounds it ſhall have. Alſo there was ne- 
ver but one ſingle Subſidy and Two Fifteenths 


uſed to be granted in Parliament, until 31 Eliz. 


and then a double Subſidy, and Four Fifteenths 
were granted: Sir Walter Mildmay, then Chan- 


cellor of the Exchequer, moving for it, and ſay- 


ing, His Heart did quake to move it, not knowing 
the Inconvenience that ſhould grow upon it; he ſhew- 
ed great Reaſons for his moving it, it being a- 
bout the Time of the Spaniſh Invaſion, and ſo it 
was granted. Afterwards, 35 Elix. Treble Sub- 
fidies and Fifteenths were granted. And 43 
_ Eliz. Four Subſidies and Eight Fifteenths were 
granted; and yet theſe were not accounted grie- 
vous, neither would it have been, if it had been 
Ten Subſidies, becauſe in Parliament, and con- 
venient Times and Means appointed for the Le- 
vying of them. Tonage and Poundage were 


granted to this End in 13 Rich. 2. and having 


continued ever ſince by ſeveral Grants, until this 
King's Time, wherein it was unhappily queſti- 
ond in Parliament; but the End thereof was, 
That the Rings might have Money in their Pur- 
ies, againſt Times of Need, for extraordinary 


If this Writ ſhould be allow'd, 


impoſed by Writ; yet now it is 


we have granted for us and our 


Occaſions ; eſpecially for the [Defence of the 
Realm, and Guarding of the Seas, as it is eſpe- 


cially declar d by the Statute of 1 Fac. and for- 
mer Statutes, and for other neceſſary Uſes, as 


the King pleaſen. 15 | 

Object. But it is ſaid,” That Tonage and 
Poundage is not now granted to the King, and 
therefore the King is enforced to theſe extraor- 
dinary Courſes. | or 


Though it be not granted, yet I think it is 


taken; and I doubt not but to the ſame Intent, 
and for the ſame Purpoſes employ'd for which it 
was firſt granted; which was, For the Defence 


of the Kingdom, and Guard of the Sea. There- 
fore in Caſe of Danger and Neceſlity, every 

Subject for the Defence of the Kingdom, is 
bound Legianciæ debito, as ſome Records ſay, and 


Legianciæ ſuæ vinculo aftricti, as others ſpeak ; Se 
ua totis viribus & poteſtate exponere, &c. And 
-1n-ſuch a Caſe, the King may command the 


Perſons of his Subjects, and arreſt their Ships to 

wait on his to defend the Seas; yet with this al- 
ſo, When they go out of their Counties, to be 
at the King's Charges: But to command the 
Subje& by Writ, to build new Ships, or to pre- 
pare Ships at their Charges, or to lay a common 


Charge on the Subjects in general, for matter of | 


Defence, or avoidance of Danger ; is not war- 
rantable by the Common Law. . 

Another Inconvenience is, That it is left in 
the Power of the Sheriff to charge any Man's 


Eſtate at his Pleaſure, taxing ſome, and ſparing 


others, as his Affections leadeth him; and ſome- 


times by colour thereof levying more than he 


need, and enriching himſelf ; which Power the 


Law never alloweth him, although it were in 
leſſer Matters; as to make an Aſſeſſment for 
Breach of Sea Walls; but to do it by a Jury, 


and not by himſelf alone. So for theſe Reaſons 


I conclude, This Writ is againſt the Common 
Law, and ſo illegal. os OE 
Secondly, I conceive if the Com- 
mon Law were doubtful in this, 


whether ſuch a Charge might be Hall mote the 


Writ illegal. 
made clear by divers expreſs Statutes, That the 
King is not to lay any Charge upon his Subjects, 
but by their Conſent in Parliament; and that is, 
By many Acts of Parliament in Force, and not 
repealed; and there is, no doubt, but tliat the 
King by Parliament may bind them and their 
Succeſſors, every King by Oath being bound to 


perform the Statute of his Realm. 


The Statute of 25 Ed. cap. 5. which is in 


theſe Words, Foraſmuch as divers People of our 


Realms are in Fear, That the Aids and Taxes 
which they have given us before Time, towards 
our Wars, and other Buſineſſes, of their own 
Grant and Good Will, however they were made, 
might turn to a Bondage of them and their 
Heirs; becauſe they might be at other Time 
found on the Roll. And likewiſe for the Prizes 
taken throughout our Realm by our Miniſters, | 
| eirs, That we 
ſhall not draw any ſuch Aids, Taxes or Prizes 
into a Cuſtom, for any thing that hath been 


done heretofore by any Roll, or any other Prece- 


dent that may be found. | 


| Biden cap. 6. Moreover, we have granted 


for us and our Heirs, as well to Archbiſhops, 


Biſhops, 
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Biſhops, Priors, and other Folk of the holy. 
Church: As alſo to Earls, Barons, and all the 
Commonalty of the Land, that from no Buſineſs 
from henceforth we ſhall take any Aids, Taxes, 
nor Prizes, but by the common Aſſent of the 
Realm, and for the common Profit thereof, 
(ſaving the ancient Aids and Prizes due and ac- 
cuſtomed) which are the expreſs Words of that 
Statute. Now, what thoſe ancient Aids were, 
is well known that they were ad redimendum cor- 
pus ad filium primogenitum militem faciend & ad fi- 
liam primogenitam maritand'; which Aid con- 
cerns not the Subject in general, but particu- 
larly Men were liable thereunto by their Te- 
nures; ſo this Saving need not to have been; 
for the Body of the Act extended not to them, but 
to the general Aid of the Kingdom. 3 
However, If this Salvo, as it hath been obje- 
ted, would preſerve this Aid now in Queſtion, 
yet the Statute made afterwards, de tallagio non 
concedendo, being without any Salvo, takes it 
away: Which Statute, Raftal in his Abridge- 
ment, Fol. 441, in his Title of Taxes, abridgeth 
it in this Manner: Anno 25. Edu. 1. it is or- 
dained, That the Taxes taken, ſhall not be ta- 
ken in Cuſtom, nor, but by the Aſſent of this 
Realm, except the ancient Aids and Taxes: 
And there the Tax of 40 5s. upon the Sack of 
Wool is releaſed. . 
idem, That no Talliage, by us or our Heirs 
in our Realm, be put or levyed, without the Aſ- 
ſent of the Archbiſhops, Biſhops, Earls, Barons, 
Knights, Burgeſſes, and other free Commons 
of our Realm, that nothing be taken from hence- 
forth, in the Name, or by Reaſon of Male tout 
ol a Sack of Wool, Statute de tallagio non conce- 
dendo. | . _ 5 
Object. Mr. Sollicitor laboured much to prove, 


| that there was no ſuch Statute, de tallagio non 
concedendo. Firſt, For that it was not to be found 


on the Rolls of Parliament. Secondly, For that 
it was not ſet down when it was made. 


chartarum libertatum. Mr. Attorney - ſaid he 
would not deny it to be a Statute, neither wou'd 
he affirm it; but thar yer it did not extend to 
take away the Aid demanded, by Prerogative or 
Power Royal for the Defence of the Kingdom. 
 Reſponſ. To this I anſwer, This was never 
doubted to be a Statute until this Argument; 
and that it is a Statute, appeareth, Firſt, For 
for a Sta- 
tute : Secondly, It is recited in the 
Rights, to be a Statute. To that it is not found 
on the Rolls, I anſwer, That many Statutes that 

are known Statutes, are not found on the Rolls, 
as Mag" Chorh . ho 4 
And as touching the Time, I conceive it to 
be made, 24. Edw. 1. cap. 1. for ſo it is ſet down 
in the 


Words : No Calling nor Aid ſhall be taken or levyed 


Barons, Knights, Burgeſſes, and other Freemen of the 
Land. And that it is a 
thers have agreed. _ PE: 

The only Doubt then is, Whether this Sta- 
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this Realm of 


| Thirdly, 
That it was but an Abſtract out of Confirmatio 


| intendment of t 
eat Book of Statutes, printed 1618, to 
be the firſt Statute therein made, viz. in theſe 


by us or our Heirs, in our Realm, without the good 
Will and Aſſent of the Archbiſhops, Biſhops, Earls, 


Statute, all my Bro- 


tute extendeth to Aid for the Defence of the 
Kingdom, which I think it doth ; for it is the 


159 

preciſe Words of it, That no Talliage or Aid 

ſhall be impoſed but by Grant in Parliament, 

which extends tono Manner of Aid: And by 

this Law the Subjects of Eng/and have defended 

themſelves ever ſince, as with a Buckler, as ſaith 

Bodwinus, fol. 97; whereby it appeareth, that 
Notice was taken-of this Law jn foreign Parts, 

and ſo held ſtill to be a Statute in Force. 

The next Statute is, the 14..Edw. 3. cap. 1. 
which recites the 'Grant of the great Subſidy of 
the ninth Fleece, the ninth Lamb, c. formerly 
granted; whereupon theſe Words follow: We 
willing to provide for the Indempnity of the 


ſaid Prelates, Earls, Barons, and others the 
| Commonalty of the Realm: And alſo, of the 
Citizens, 
will and grant for us and our Heirs, to the ſame 


urgeſſes, and Merchants aforeſaid, 


Prelates, Earls, Barons, and Commons, Citizens, 
Burgeſles, and Merchants, that the ſame Grant 
ſhall not be had forth in Example, nor fall to 
their Prejudice in time to come, nor that they 


be from henceforth charged or granted to make 
any Aid, or ſuſtain any Charge, if it be not by 


the common Aſſent of the ſaid Prelates, Earls, 
Barons, and other great Men and Commons of 
the ſaid Realm of England, and that in the Par- 


liament: And that all the Profit ariſing of the 


ſaid Aid, and of Wards, Marriages, Cuſtoms, 
and Eſcheats, and other Profits ariſing of our 
ſaid Realm of England, ſhall be ſet and diſpend- 
ed of upon the Maintenance of the Safeguard of 
England, and of our War in Scots 
land, France, and Gaſcoign, and in no Place elſe- 
where during our War. V 
By this Statute it appeareth that it is expreſs- 
ly provided, that the Subjects ſhould not be 
from thenceforth charged nor grieved to make any 
Aid, nor ſuſtain any Charge but by Common 


Aſſent, and that in Parliament, which is as ex- 


preſs as may be, and excluſive to any Charge 
otherwiſe, which I conceive was made againſt 
the appointment of making, or- preparing and 
ſending out of Ships at the Charge of the Towns 
wherein they were, or ſending Men out of their 
one Countries at the Charge of the County, 
Oljelt. Now where it is alledged by my Bro- 
ther Weſton, and my Brother Berkley, That this 
was but a Temporary Statute, and ended when 
the War ended, which appeareth by the laſt 
Clauſe for Employment of thoſe Profits towards 
thoſe Wars; I conceive it appeareth to be an 
abſolute and perpetual-Statute, for it is granted 
for him and his Heirs in perpetuity. And alſo | 
it appeareth by Plowder in his Comment. fol. 457. 
in Sir Tho. North Caſe, where à Grant is by 
the Name of the King, which is in his Politique 


(Capacity, this extendeth againſt him, his Heirs, and 


Succeſſors, although they be not named. Alſo the 
Tis Law appeareth to be for 
the Security of the Subjects, from thenceforth 
for all future Ages. And then the Office of 
Judges, as appears by Sir Edward Coke, his Re- 
port, Lib. 5. fol. 7. and Phowden's Comment. in Aſton 
and Studs Caſe, is to conſtrue Statutes accord- 


ing to the true Intent of the Makers thereof, 


which was in this Statute, that it ſhould be a 
perpetual Security for the Subjects. And to lit- 


- tle purpoſe it had been to make a Statute to 


continue but during the Time of the War, or 


during the King's Life. 
1 O0bjeft, 


. 
* 


— 


ä 3 — . — greens 
— To Went pers ence 7 3 DF — : 


hk 


Og "As 


a £— — — og Fe att ror nn 
— = r * 
— e pot 


AW — 
5 . „„ 


2 GY act 
. . 


— 
pig 


"2 — FR — = 
. = 
+ &.- 


ITED OE WO 
— > 4 — 8 


160 The Tryal of JohN Havinben, Ef, 


Object. Alſo where it is alledged that the Sta- 
tute of the 14 Ed. 3. is not mentioned in the 
Petition of Right, which is ſome Argument that: 
it was nor conceived to be a continuing Sta- 


rute. "> 

Reſponſ. To that I Anſwer, That in the Peti- 
tion of Right it is ſaid, That by the Statute 
there recited, and other the good Statutes of 
this Realm, the Subjects ſhall not be compelled to 
pay any Taxes, Talliage, Aid, nor other like 


Charge not ſet by Parliament, in which this 


Statute is as well intended as other Statutes, 
and as far as if it had been expreſsly recited. 
Alſo it appeareth by all the Books of Statutes, 
that this Statute is granted as a Statute con- 
tinuing, whereas others expired, are ſet down 
as expired. e 5 

21. Ed. 3. part. 2. m. 1 1. A Subſidy bang grant- 
ed by Parliament, viz. 405. of every Sack of 
Wool tranſported before Michaelmas following, 
and 6d. of every 20s. of Merchandize, for the 
Safe-guarding of the Merchants and Defence of 


the Coaſt, Cc. After Michaelmas, viz. 31 Octob. 


21. Ed. 3. by Writ the Collectors were com- 
manded to continue the Collection of thoſe Sub- 
fidies until Eaſter. But, 26 Novemb. 21. Ed. 3. 
the King by Writ commanded: the ſtay of the 
6 d. in the 20 5. and to continue the Collection 
of the Subſidies npon the Sacks of Wool until 


* 


Eaſter. 


22. Ed. 3. Rot. Parl m. 16. The Parliament be- 
ing holden in Lent, the Commons complain of 


this Continuance of this Collection of the Sub- 


ſidies upon the Sacks of Wooll longer than the 


Parliament had granted it, and provided that it 
ſhould not be continued longer than Eaſter at the 


Procurement of any Perſon. By this it appear- 
eth, that the Parliament being careful that the 
time for levying of a Subſidy granted, ſhould 


not be enlarged by any Power, much leſs would 


they admit of a Writ to lay a Charge without 


Grant by Parliament. 


25 Ed. 3. m. 8. It was enacted that no 
Man ſhould be compell'd to find Men at Arms, 
other than ſuch as hold by ſuch Service, except 
it be by common Aſſent in Parliament. By this 
it appeareth that if Men be not compellable to 
find a Man at Arms, unleſs it be by common 
Aſſent in Parliament; much leſs is any bound 
to be contributary to the preparing of a Ship 
with 180 Men at Arms, and Victuals, and 


Wages of Soldiery for 26 Weeks, unleſs it be by 


common Aſſent in Parliament. J 
Rot. Parl. 21. Hen. 4. Num. 22. An Act of 


Parliament, as I count it, in the very Point, is 


in theſe Words. For that of late, divers Com- 
miſſions were made to divers Cities and Bur- 
roughs within the Realm, to make Barges and 
Barringers, without Aſſent of Parliament, and 
otherwiſe than hath been done before theſe; 


however the Commons do pray the King that 


theſe Commiſſions may be repealed, and that they 
may not be of any Force or Effect. To which 


"Ir" anſwered, Thar the King Willeth thar the 
© Jaid Commiſiions be repealed ; which is an ab- 


* 


ſolute and perfect Statute. | 
But then there is added theſe Words: But 
for the great Neceſſity he hath of ſuch Veſlels 


for the Defence of the Realm in caſe that the 


War ſhall bappen, he will Treat with his Lords 


of this Matter, and afterwards will ſhew it tn 
the Commons to have their Council ard Ad- 
vice in this Point. So by the Record it appear- 
eth that the Commons did conceive that no Ci- 
ties, Burroughs, nor Towns without conſent in 
Parliament, were to be charged with the ma- 
king of ſuch Veſſels ro whieh the King agreeth. 
And from that Day to this, until the making 
of theſe Writs, in no Age, RF; the King- 
dom hath been many Times in Danger of In- 
vaſion, ard hath been invaded, there donor ap- 
pear any Records that ever I have ſeen of any 
Writs dire&ed to any Towns or Cities at their 


Charges, to make or prepare any Ships or Veſ-- 


ſels whatſoever: 8 
Object. And whereas it hath been objected; 
and eſpecially inſiſted upon by my Brother Berk- 
ley that this latter Part, that the King will 
treat with his Lords concerning them, and at- 
ter confer with the Commons, is a gentle De- 
nial of that Act, as the Experience is at this Day. 
Le Roy ſe aviſera is a Denial of an AG, 
_ Reſponſ. Hereupon I Anſwer, It is an abſolute 
Act, tor it is an abſolute Aſſent unto the Peti- 
tion. And that which came after was but a 
plauſible Excuſe, for that ſuch Commiſſions had 
gone out; and this farther Conſultation never 
appeared to be made, nor ever any ſuch Writ 


or Commiſſion for ſuch Veſſels to be made went 


out ſince until this Writ, AE, | 
13. Hen, 4. m. 10, A grant is of a Subſidy of 


Woolls, Woollfelts, Hides, and other Things there 


mentioned, and of Tonage and Poundage for one 


Year for the Defence of the Marches of Calais, 


Cc. and for the Defence of the Realm, and the 
Safeguard of the Sea. And therein is this ex- 
preſs Proviſo, Provided that this Grant of a 


Subſidy of Wools, Oc. and Tonage and Poun- 
dage in time to come, ſhall not be taken in 
Example to Charge the Lords and Commons 


of this Realm with any manner of Subſidy for 
the Safeguard of Calais, Oc. nor for the De- 


fence of the Realm, nor the Safeguard of the 


Seas ; unleſs it be by the Will of the Lords and 


Commons of the Realm, and that by a new 


Grant to be made, and that in full Parliament 


to come. By this appeareth that it was then 


rovided, that no Charge ſhould be laid on the 


rds or Commons, no not for the Defence of 

the Realm, but by Grant in full Parliament. 
13. Hen. 4. m. 43. A Petition was in Parlia- 

ment reciting, That there was an Office granted 


of Alneger within London and the Suburbs of 
the ſame, with Fees to that appertaining, where 
any ſuch Office never was, nor any ſuch Fees 


appertaining thereunto, and that by colour there- 


of, they levy one Half- penny of the Buyer and 
a Half- penny of the Seller, and upon Sale of every 


Hundred Ells of Canvis a Penny of the Seller and 


a Penny of the Buyer, wrongfully againſt the 
Statutes in the Times of your Highneſs's Pro- 


genitors made to the contrary, by which it is 
' ordained that no Talliage nor Aid ſhall be grant- 


ed nor levyed without Aſſent and Conſent of 
the Lords and Commons of your Realm, as by 
the ſaid Statutes is fully declared; wherefore 
they prayed that ſuch Letters Patents made there- 
of ſhall be void. and holden for none. And this 
was granted, whereby it appeareth that it is de- 


clared then in Parliament, that thoſe Statutes 


were 
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were and did continue; that no Talliage or Aid 
ſhall be levyed without Grant in Parliament. 

1. Ric. 2. cap. 1. It is enacted in theſe Words: 
Our Soveraign Lord the King remembring how 
the Commons of this Realm by new and unlaw- 
ful Inventions and inordinate Covetize have a- 

ainſt the Laws of this Realm been I great 

ervitude and importune Charges and Exactions, 
and eſpecially by a new Impoſt called a Bene- 
volence, whereby divers Subjects of this Land a- 
ainſt their Wills and Liberties have payed great 
ums of Money, Oc. It is enacted and ordain- 
ed, that the Subjects and Commons of this 
Realm from henceforth ſhall in no wiſe be charg- 
ed by ſuch Charges or Impoſitions called a Be- 
nevolence or ſuch like Charge. And. that ſuch 
Exactions called a Benevolence before that time 
taken ſhall be taken for no Example to make any 
ſuch, of any like Charge, from any of his Sub- 
jects of this Realm hereafter, but ſhall be dam- 
ned and nulled for ever. By this it appeareth 
that it is expreſsly provided that the Subjects ſhall 
not be charged by way of Benevolence, which is 
a Free Gift, nor ſuch like Charge; 
that is, no Charge of Money ſhall be laid upon 
the Subjects upon any 5 whatſoever, be it 
for Defence in time of Danger, or Guarding of 


FFF | . 
| The laſt and e Statute is the Peti- 
tion of e third Lear of his 


A made in 
Majeſty's Reign, reciting that it was enacted 
by a Statute made in the Time of Edward 1. 
commonly called Statutum de Tallagio non conceden- 
do, that no Talliage or Aid ſhall be laid or le- 
vyed by the King or his Heirs in this Realm, 
without the Good-will and Aſſent of the Arch- 
biſhops, Biſhops, Earls, Barons, Knights, and 
others the Free Men of the Commonalty of 
this Realm. And by a Statute of 25 Edw. 3. 
That none ſhall be compelled to make any 
Loans to the King, becauſe ſuch Loans were 
againſt Reaſon and Franchiſe of the Land. 
And by another Statute, That none ſhall be charg- 
ed by any Impofitions called a Benevolence, by 


which Statute, and other the good Statutes of after the firſt 


this Realm, your Subjects have inherited the 
Freedom that they ſhall not be compelled to 
contribute to any Taxes, Talliage, Aid, or o- 

ther like Charge not ſet by Parliament. 
And then they pray that none hereafter be 
compelled to make or yield any Gift, Loan, Be- 
nevolence, Tax, or ſuch like Charge without com- 
mon Conſent by Act of Parliament. And after, 

five other things there mentioned, the conelu- 
ſion is. All which they pray as their Rights 
and Liberties; unto which the King Anſwers, 
Let Right be done as is deſired, which is a full 
and perfect Statute, ſhewing in this Point the 
Liberty of the Kingdom prayed, and allowed, 
which was not done without the Advice of the 


Judges, whereof I was one, whoſe Opinions 


were then demanded, and reſolved that the ſame 
did not give any new Liberty, but declared what 
the Liberty of the Subje& was in this amon 
others, That they ſhould not be compelled to 
Contributary to any Tax, Talliage or Aid, nor 
any like Charge not ſet by Parliament. Of all 
which Statutes of thoſe of the 25. Edu. 1. 34. 
Edu. 1. and the 14 of Edu. 3. being in the Ne- 
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gative and in force, I conclude that theſe Writs 
to lay ſuch a Charge is againſt the Law, and 
ſo the Aſſeſſment by colour thereof unlawful. 

Object. Now whereas the Precedent Arguments 
have been that the Kingdom being in Danger, 
therefore theſe Writs went forth for the making 
of Ships, becauſe there eould not be ſo ſudden- 
ly any Parliament called, and the Parliament is 
a flow Body and the Kingdom may be loſt 
whilſt there is a Conſultation, and the Danger 
is conceived to be very great, becauſe that the 
Writ, 4 Aug. ſo mentions, that the Pirates pro- 
vided a great Navy to infeſt the Kingdom, and 
it is fit with ſpeed to provide a Remedy. And 
that the Writ of Mittimus mentioneth, That 

Salus Reipublice periclitabatur. And we muſt be- 
lieve theſe Suggeſtions to be true, for the King's 
Certificate by this Writ is Recordum Sueprlati vum, 

as Mr. Solicitor and my Brother Berkely termed it, 
and muſt leave it upon the King's Conſcience 
if it be not true, to lay ſuch a Charge upon an 
untrue Suggeſtion, And the Defendant alſo by 
his Demurrer hath confeſſed all the Suggeſtions 
in the Writ to be true ; therefore it muſt be 
concluded the Kingdom was in great Danger, 
and preſent Remedy muſt be had by making of 
theſe Ships, and muſt be commanded by theſe 

Writs, and not to ſtay for a Parliament; and my 
Brother Craweley ſaid, It may be if a Parliament 
were called, they will not yeild to the going 
forth of ſuch Writs, although the Kingdom was 
never ſo much in Danger. And this Charge in 
reſpe& of the making of the Defence is not with- 
in the Intention of theſe Statutes, that ſuch a 
Charge ſhould not be impoſed, it had been a 
void Statute, and contrary to the Laws that 

the Kingdom ſhould not be defended.  _ 


- 


Reſponſ. 1. To all theſe I Anſwer, That the 
Matter now in Queſtion is upon the Writ, 4. 
Aug. Whether that be Legal or not; And the 
Suggeſtions therein be ſufficient or not for the 
Writ of Mittimus, mentioning that Salus Rei- 
publicæ periclitabatur at the Day of the iſſuing of 
the Writ 4. * which is a Lear and an Half 
ri 


not notified to the Sheriff and Inhabitants of the 
County to make them the more careful, and in a 
greater Contempt if a Ship were not provided, 
but it is only a Notification to the 4 of 


the Exchequer, that the ſame was the Reaſon that 


the ſame iſſued fortn. | 

Reſponſ. 2. Secondly, The Suggeſtions are not 
abſolute, that 'any ſuch Danger was, or ſuch 
Navy was prepared by Pirates; but only menti- 
oneth, Quia datum eft nobis intelligi that the 
Pirate had done ſuch Miſchief 
Reſponſ. 3. Thirdly, If ſuch Suggeſtions had 
been abſolutely ſet down, yet we are not always 


bound abſolutely to believe them; becauſe ma- 


ny times untrue Suggeſtions are put into Writs 
and Patents, and yet it doth not lye upon the 
King's Conſcience, neither doth the Law impute 
any Fa& to the King, that any ſuch be: For 


the Law doth always conceive honourably of 


the King, 'That he cannot, 'nor will not, ſignify 
any Untruth under the Great Seal; but he is a- 
buſed therein, and the Law imputeth it to them 
that ſo miſinformed the King, and thruſt in ſuch 
e into the Writ or Patent. And 5 
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t doth not help it; and this is 
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fore all Patents grounded upon untrue Suggeſt; 
ons, are accounted void, ee 
Reſponſ. 4. Fourthly, That the Demurrer con- 
feſſeth nothing but that which is legally and well 
ſet down ; but that it be illegal, the Demurrer 
confefleth it not, but is well offer d for that 
Cauſe. ; Ws M 
* Reſponſ. 5. Fifthly, If the Kingdom were in 
Danger, yet a Charge muſt not be laid in gene- 
ral upon the Subjects, without their Conſent in 
Parliament; for either the Danger is near, and 
then the preſent Proviſion muſt be made by Mens 
Perſons, and the preſent Ships of rhe Kingdom, 
which the King may command from all Parts 
of the Kingdom, as need ſhall require; but can- 
not command Money out of Mens Purſes, by 
diſtraining of their Goods, or impriſoning of 
their Perſona, But if the Danger be further off, 
by Reaſon of any Foreign Combinations (as it is 
conceived it may be here) That Proviſion muſt 
be made of Ships by all the Kingdom for De- 
fence. Then as Philip Comines, fol. 179. ſaith, 
That Cloud is ſeen afar off, before that the Tem- 
peſt falls; eſpecially by a Forcign War, and ſuch 
| {-vaſioon cannot happen ſo ſoon, but that the 
King may call his Sages together, and by Con- 
ſent make Proviſion for ſuch Defence. 
0 I ſay here, If there be Time to make Ships, 
or prepare Ships at the Charges of the Counties ; 
then is there Time enough for His Majeſty, that 
he pleaſes to call his Parliament, to charge His 
Commons, by Conſent in Parliament, and to 
have a Subſidary Aid, as always hath been done 
in ſuch Caſes. And they are not ſo long com- 
ing or meeting, but they will make Provifion 
for Defence, it being for all their Safeties : For 
it appeareth by Coke, lib. 9. fol. 1. in his Epi- 
ſtle, that King Alfred made a Law, That a Par- 
liament ſhonld be held twice every Year, and 


oftner, if need requir'd, in Times of Peace: So 
that it was then conceived, That it was neceſſa- 


ry to have Parliaments to redreſs Inconveniences. 


Alſo by a Statute made 4 Ed. 3. cap. 14. It is 


enacted, A Parliament ſhall be held once every 
| Year, and oftner, if need be. And alſo by a 
| Statute made 36 Ed. 3. cap. 10. It is enacted 
for the Redreſs of Miſchiefs and Grievances, 
that daily happen, a Parliament ſhall be holden 
every Year, as another time was JA by a 
Statute, which I think referreth to Ed. 3. Al- 
ſo it appeareth by the Speed that was in the 
Parliament held in the third Year of His Ma- 
_ jeſty's Reign, when Five Subſidies were granted, 
two of them to be paid within few Days after 
the Seſſions of Parliament ended; and therefore 
might, as this Caſe is, been order'd and provided 
for by Parliament, within ſeven Mouths, as the 
Time was between the Tefte of the Writ, and 
the Time prefix'd for Ships to be prepard 
and ſent. | | | 
Olject. And whereas it is objected, That per- 
haps the Parliament would not have conſented 
and ſo the Kingdom might have been loſt. 


Reſponſ. It is anſwer'd, That it is not to be 


preſum'd, that the Parliament would deny to do 
that which is fit for the Safety and Defence of 
the Kingdom, their own Eſtates and Lives be- 


ing in Danger, if the Kingdom were not ſuffici- 


ently defended: For it is a Rule, Nihil iniqum 
&ft pieſumend in lage. So of the High Court of 


* 


1 


Parliament, That they would not deny that 


which is fitting. But J confeſs, I think, That 
if it had been moved in a Parliament, they would 
never have conſented unto theſe 'Writs, ſuch ne- 
ver having been awarded before, ſince the Con- 
queſt. And if they had conſented, they would 


have taken a Courſe how the ſame ſhould have, 


been made with the moſt Conveniency, and not 
to leave it to the Sheriff to take them how 
he would. | 8 
Objef. To that which hath been ſaid; That 
this Charge is not within the Statute, and that 
a Statute to inhibit ſuch a Charge for Defence 
TR” EET TI eds 
Reſponſ. T anſwer, that it is true, That if 3 
Statute were, that the King ſhould not defend 
the Kingdom, it were void, being againſt Law 
and Reaſon. But a Statute that Mongy ſhall 
not be charg d or levy'd, nor that Men ſhall be 
charg'd to make or prepare Ships at their own 
Charges, without common Conſent of Parlia- 
ment, I conceive were a good Law, and agreea- 
ble to Law and Reaſon. And the Ring may by 
Parliament, reſtrain himſelf from laying ſuch a 
Charge, but by Conſent in Parliament. And 
then the King being a Juſt and Pious King, as 
ever govern'd the Kingdom, which we that ſerve 
in his Courts of Juſtice have daily Experience of, 
would not aſſent unto, or ſuffer any ſuch Charge, 
if he were truly informed the impoſing of this 2 
Charge againſt any one Law of his King- 
dom, as this is againſt ſo many: But would ſay, 


as it is ſaid of the Statute, made 35 Ed. 1. That 


the ſhould not be permitted to preſent to 
Bonehoes, That he 2s both by his Oath to 
ſee that, and other Laws in Force, and not re- 
aled, to be performed. That he would not 
Fatfer fuch Charges to be laid, contrary to the 


Laws and Statutes of His Realm. And would 


do as the late famous Queen Elizabeth did, 
when having requir'd a Charge upon divers of 
Her Subjects, by particular Letters from the 


Lords of Her Council, of ſeveral Sums of Money 


for preſent Help towards Her Wars in freland- 
Hearing that one of Her Judges being convented 
before Her Lords, for the Payment of it, there- 
by diſcouraging others to pay it; anſwer'd, It 
was againſt- the Laws, that the ſame ſhould be 
impos d, there being an expreſs Statute againſt 
it, which he being a Judge, was bound by his 
Oath to ſignify ; he being, as much as in him 
was, to be a Conſervator of the Queen's Oath in 
that behalf. The Queen, I ſay, was very angry 
that ſuch an Impoſition had been laid againft 
Law, and commanded it ſhould be ſtop'd from 

further gathering; and to ſome that had paid 
their Monies, the fame was reſtor d. And there- 
fore the Principal and only Fault in the charging 

of His Subjects by theſe Writs, if they be unlaw= 


ful, as I conceive they are, is in thoſe that de- 


viſed them, and informed him that they were 
lawful, and ſuch as His Progenitors had from 
Time to Time uſed to ſend forth; and in his 


Judges who have affirmed it to be lawful : There- 


fore upon this Point I conclude, That this 

Charge, by this Writ, is illegal; and is no ſuf- 

ficient Cauſe to charge the Befendem g. 
Object. Where it hath been much urg'd and 

argu'd by Mr. Solicitor, and Mr. Attorney, That 

this Writ is warranted by the King's Ny 
A 
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and Power Royal, to ſend forth ſuch Writs for 
Defense and Safety of the Kingdom in Time of 
Danger. | | | "Ve 
| | To this I anſwer, That I do not 
Fat this conceive there is any ſuch Preroga- 
Writ is not tive; for if it were a Prerogative, I 
2 2 ſhould not offer to ſpeak againſt it; 
Proviemiie, far it is Part of our Oaths, that are 
br Power Judges, to maintain the King's Pre- 
Riyal.  ropative, to the beſt of our Skill, 
And not to ſuffer the ſame to be di- 
miniſh'd; But if it be as I have argu'd, That it 
is againſt the Common Law, and againſt ſo ma- 
ny Statutes, that the Subjects ſhould be inforced 
to ſuſtain, or to contribute to any Charge, with- 


out the ſpecial: Conſent, or common Aſſent in 


Parliament, then there is no ſueh Prerogative; 
for whatſoever is done to the Hurt, or Wrong, 
| af the Subjects, and againſt the Laws of the 

Land, the Law imputeth that Honour and Ju- 
ſtice to the King (whoſe Throne is eſtabliſi'd by 
Juſtice) That it is accounted- not done by the 
King, but by ſome untrue and unjuſt Informa- 
tions. This appeareth by the Authorities of 
our Books; for Bratton, lib. 3. fol. 107. who is 
an Ancient Writer in our Law, ſaid, Nihil aliud 
poteſt Rex in terris, cum fit Dei Miniſter & vicarius 
quam de jure poteſt; and there a little after, Ia; 
poteſtas Juris ſua eſt, & non injuria, cum fit author 
Juris non debet inde injuria naſei occafio unde 
jura naſcuntur. Sir Ed. Coke, in the Eleventh Book 
of his Reports, in the Caſe of Magdalen Colledge, 


| where the Queſtion was, Whether Queen Eliza- 


beth having taken a long Leaſe of a Colledge, be- 
ing coneeiv'd to be againſt the Statute of 13 Eli. 
ir was ſought to be maintain d by Her Preroga- 
tive, bur reſoly'd it could not, it being againſt a 


Statute, by which ſhe was bound, though not 


nam'd; and there fol. 72. it is ſaid, Hoc ſolum Rex 
non poteſt facere, quod non poteſt injuſte agere. Plow- 
| den's Comment. fol. 246, 247. in the Lord Berkley's 
Caſe it is faid, That the Prerogative of the King 
cannot do Wrong, and His Prerogative cannot 
be any warrant to do any Wrong to any. - Plow- 
den s Comment, fol. 487. in Micheli s Caſe, it is ſaid 


by Juſtice Harper, Although the Common Law 


doth allow many Prerogatives unto the King, yet 
it doth not allow any that he ſhall Hurt or Wrong 
any by his Prerogative. 21 Ed. 3. fol. 7. i 


under His Great Seal, do make any Grant to 


the Hurt of any other, he ſhall-yepeal and avoid 
it, Fure Regis; for the King is accounted to be 
abus d, by untrue Suggeſtions, when he is drawn 
to do any Wrong to the Hurt of any ocher; 
much more I ſay, when he is drawn to do any 

thing to the Hurt of His Subjects in general. 
is ſaid, That every Grant of the King hach this 
Condition annexed unto it, Tacite ant expreſſe, ita 
quod Patria per Donationem illam, magis ſolito-non 

oneretur, ſeu gruvetur. The Book call'd Doctor 
and Student, fol. 8. ſetting down, That the Law 
doth veſt the abſolute Property of every Man's 
Goods in him, and that they cannot be taken 
ſrom him, but by his Conſent; ſaith, That is the 
Reaſon that if they be taken from him, the Party 
ſhall anſwer the full Value thereof in Damages. 
And ſure I conceive, That the Party that doth 
this Wrong to another, ſhall, beſides the Da- 


So I conclude, that I conceive, That there is 


mages to the Party, be impriſon'd, and pay a 
Fine to the King; which in the King s-Benob, is 
the tenth Part of as much as he payeth to the 
Party: So then, if the King will puniſh the 


Wrong of taking of Goods, without Conſent, 
between Party and Party; much more will he 


not by any Prerogative take. away any Man's 
Goods, without his Conſent, particular or ge- 


not any ſuch Prerogative to award ſuch Writs to 
command Men to ſuſtain ſuch Charge, as to be 
contributary to it; and to be diſtrain'd and im- 


prilon d for not Payment thereof. 


© Alſo I conceive, That this is not an A& t 


Royal Power ; for if it be illegal to impoſe ſuch 
a Charge, then it is not accounted as 2 Matter 
of Royal Power; but as a Matter done upon an 
untrue Suggeſtion,” and a Matter of Wrong done; 
and Wrong is not imputed to the King, for he 
can do no Wrong; but it is imputed to them that 
adviſed him to this Courſe. © 


Royal Power, I account, is to be uſed in Ca- 


ſes of Neceſſity, and imminent Danger, - when 
ordinary Courſes will not avail; for it is a Rule, 
Non occurundum eſt ad extraordinaria quando fiert 


poteſt per ordinaria As in Caſes of Rebellion, 


ſudden Invaſion, and ſome other Cafes, where 


Marſhal Law may be uſed, and may not ſtay for 


Legal Proceedings: But in a Time of Peace, 
and no extream Neceſſity, Legal Courſes muſt 


be us d, and not Royal Power. 


Therefore, whereby the Statute of 31 Heu. 8. 
4 8. which was made upon the Suppreſſion of 
Abbies, when Rebellions were 8 0 to be ſtir d. 

L Nat 10ns happening, 
which do requite - pug Remedies and for lack 
| ing was enforced to uſe Ro- 
al Power: It was enacted for tlie Reaſons there- 
in mention'd, That the King, by the Advice of 
His Council therein named: Two Biſhops, two 
Chief Juſtices, and divers others, or the major 


it is recited; That ſudden Oec 


of a Statute, the 


Part of them, by His Proclamation may make : 


Ordinanee for Puniſhment of Offences and Lay 


Penalties, which ſhould have the Force of a Law 
(with a Promiſe that thereby no Man's Life, 


Lands or Goods, ſhould be touch'd or im- 
peach'd) fo that therein Royal Power was forti- 
fy'd by a Statute; yer that Statute took Care 


that no Manis Life, Lands or Goods, ſhould be 
taken or prejudic'd ; and yet that Statute was 
thought inconvenient, and therefore the ſame by, 


a Statute of r Ed. 6. was repealed. 
Brac ton, lib. 2. cap. 24. fol. 55. And theſame 


is cited in Coke, lib. 7. fol.” 11. in Calvins Caſe, 
Regis Corona eſt facere Fuſtitiam & Judicium, & 
tenere Patem, fine qitibus Corona confiſtere non potefs 


ner tenere. ; 


Coke, lib. 9. fol. 5. in Calvins Caſe, cited out 


of Forteſcue, Rex ad tutelam Corporum, & bonorum 
erectus ; which being ſo; he cannot take away 
Mens Goods, or charge them without their Con- 
ſent, by any Prerogative or Royal Power. 


Alſo there can be no ſuch Neceſſity, or Dan- 


ger conceiv'd, that may cauſe theſe Writs to be 
awarded to all Counties of Exgland, to prepare 
Ships at ſuch a Charge, and with ſuch Men and 
Ammunition, without Confent in Parliament; 
for the Laws have provided Means for Defence 


in Times of Danger without taking this Cop ; 
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for that the King hath Power to command all, 
or any Perſons ot His Kingdom, to attend with 
Arms at the Sea Coaſts, to defend the Coaſts, or 
any other Parts of the Kingdom. And alſo by 
his Officers, to make ſtay or arreſt, all or any 
the Ships of Merchants, and others having 
chips; or as many as he Noh to go with 
His Navy, to any Parts of His Kingdom, for 
Defence thereof; and to attend thoſe to whom 
he appointed the Guard of the Seas, or the Sea 
Coaſts, at ſuch Times and Places as they ſhould 


appoint: And this hath been always taken and 


conceiv'd to be ſufficient for Defence, againſt a- 
ny Prince wharſoever; and yet the ſame was in 
Times, when the Navy of England was not ſo 
ſtrong, as now by the Bleſſing of God and the 
good Providence of His Majeſty it is. 

That this Courſe was then ſo taken, it ap- 
peareth by divers Records, vis. 23. Ed. 1. m. 


4. the Record reciteth, That the French King 


had prepared a great Navy upon the Sea, and 
purpoſed to invade the Kingdom, & linguam An- 
er de terra delere; and thereupon the 


ing commanded all the Ships, and Men with 


A to be in Readineſs to defend the King- 
om.” Tg | 
Rot. Seoc. 10. Edu. 3. m. 16. reciteth, That 
certain Gallies in Parts beyond the Seas, were 
prepared with Proviſions of Men, and Arms, 
and other Neceſſaries of War, and ready to in- 
vade the Land, Command was, that divers 
| Ships ſhould be in Readineſs to defend; and the 


Ships of the Parts of {reland to be ſent into Exg- 


land to help to defend the Kingdom. 
Scscoc. 10. Edu. 3. m. 22. A Writ was to the 
Bailiff of South ales, reciting, That the Scors 
and divers orhers confederatin 
pare themſelves to Arms, and- Ships in a great 
Number, and intend to invade the Kingdom, 
to command them to have one Ship ready upon 
the Sea to defend their Coaſts ; the like Writ 
was then to North Wales, | | 
"Alm 12. Edw.3.. m. 10. 
Mayor of London: Quia hoſtes noſtri in Galleis cum 
multitudine non modica congregati in diverfis parti- 
bus regni hoſtiliter ingreſſi ſunt & civitatem pradict 
celeriter fi poſſunt invadere proponunt. The Kin 
commandeth them to ſhut up the City towards 
the Water, and to pur all their Men in Arms 
ready to defend, GS. * 7 
Alm 13. Edw. 3. m. 13. A Writ to the 
Bailiff of Great Tarmouth: Quia pro certo dediſci- 


mus quod hoſtes noſtri Franc* & adherentes eiſd Gal- 


lea & naves guerrinas in copioſa multitudine in par- 
tibus exteras congregarunt & its homines ad arma pa- 
rari faciunt & proponunt fe movere verſus regnum 


noſtrum & navig regni. noſtri & Portus prope ma- 
re ſcituat pro viribus deſtruere & id regnum invadere 


Oc. Commands the ſame Town, to 
four Ships with 140 Men, @c. | 

At the ſame Time, Writs went forth to 20 
other Towns upon the Sea Coalts, Franc. 26. 
Eqdw. 3. m. 5, Writ to the Earl of Huntingdon 
and others: Quia adverſarii noſtri Hanciæ nos & 
regnum noſtrum invadere machinautes magnum navi- 
gium præparari fece & armari ne dum ad regnum no- 
ſtrum Angliz ſubito attrahend ſ-d ad nos & domini- 
um noſtrum & totam nationem Anglicanam pro viri- 
_ bus ſubvertend Cc. commanding them to guard 


prepare 


all the Sca Coaſts of Kent, and to array all 


together, pre- 
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voy” to be ready with Arms to defend the Sea 
;oaſts.. . 43 
5. Hen 4. m. 28. A Commiſſion is to Thomas 

Morley and others: Quod cum inimici noſtri Fran- 
ciæ Britan' Scot* & al fibi adharentes inter ſe obli- 
gati magna potentia armat ſuper mare in aftat prox' 
jutur ordinaverunt regnum noftri Angliz invadere 
Cc. CO them to array Men with 
Arms to defend, Cc. 2 5 5 
4. Hen. 8. Par. 2. The King by Proelamation 
unto the Comp ot Kent, ſheweth, That it 
is come to his Knowledge of certain, that his 
ancient Enemy, the French King, hath prepared 
and put in Readineſs a great and ſtrong Navy, 
furniſh'd with Men of War, to invade the King- 
dom of England, the King appoints the Lord of 
Abergaveny and others, to put Men in Array, and 
to be ready to defend that County, 5 
Anno 1588, when the gteat Invaſion was by 
the Navy termed, the Invincible Navy, which was 
foreſeen long before, this Courſe of preparing 
Ships by 2 County of the Kingdom was 
not appointed; yet in all theſe Times, when 
there appeared ſo great Danger of Invaſion, 


there never went any ſuch Writ into any of the 


Counties of England, to provide Ships, : But the 
Navy of England, and Army of England was 
always accounted ſufficient tor the Defence of 
the Kingdom C 
So I conclude this Point, that I conceive this 
Courſe cannot be taken by any Prerogative or 
Royal Power, nor any Allegation of Neceſſity or 


Danger. 1 . 
For the fourth Point, I conceive, that if it were 
legal to lay ſuch Char 


upon maritime Parts; 
yet to A any inland County with making of 
Ships, and furniſhing them with more Mariners 
and Soldiers at their Charges, which are far re- 
mote from the Sea, is not legal nor warranted 
by any former Precedent; for «it commandeth an 
unreaſonable and impoſſile thing by them to 


be done: And then a Writ, commanding ſuch 
A Writ to the 


a thing as is unreaſonable and impoſſible for 
the Parties of themſelves to perform, without 


Help of other Counties, is always illegal: For 


it is a Rule, That lex non cogit ad impoſſ;bilia: 
If one by Covenant bind himſelf to do a Thing 
impoſſible, the Covenant is void. _ | 
This appeareth by the Book, Caſe 40. Edu. 
3. Fol. 6. where the Caſe is expreſly, that if a 


Man do covenant to do a thing impoſſible, the 


Covenant is void, and the Deed is void in that 
Reſpect: Alſo the Book, m. 2. Edu. 4. fol. 2. If 
a Feoffement be made upon Condition to be 
void, if the Feoffee did not a thing which is 
impoſſible, the Feoffement is good, and, the 
Condition void; for it was the Fault of the 
Feoffer to annex ſuch a Condition: And this 
appeareth by the Caſe of an Arbitrament. It 
the Arbitator award, that one ſhall enter into 
Bond with ſuch an one as his Surety to pay 2 
Sum of Money, or to do any other Act, it is 
void, as to the finding of a Surety at the 
leaſt : for it is not in his | Shot to compel him 
to be his Surety; therefore the Law accountetn 
it unreaſonable, and ſo void: And this appear- 
eth by the Book, Caſe 17. Edw. 4. fol. 5. where 
it is ſo reſolyed. | | | 

So this Writ commanding the Sheriff 
and Inhabitants of an inland Conmy to 


/ 
[ 


* 
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% find a Ship with Maſters and Mariners; 


whereas is not any Ship-Wrights that have 
Skill to make Ships, nor any ets or Mari- 


ners ever there to guide a Ship, for they are 


{till converſant about Matters of the P.ough, 
and feeding Cattel, and Husbandry, and are 
train d up by Maſters to Skill of Arms, to de- 
fend the Country, but not with Sea Affairs, 


for moſt of the County never ſaw a Ship, nor 


knows what belongs to Maſters or Mariners; 
and the County is not bound to ' ſeek out of 


the County for ſuch Mey; and perhaps if they- 


ſhould, they cannot tell where te have them : 
Therefore, when ſuch Writs to Inland Towns 


have been awarded to find Ships with Maſters 


and Mariners, it being conceived by Information, 
that they were maritime Towns, and had Ships, 


and Mariners dwelling with them ; the Truth 
thereof being made appear to the contrary, the 

have been diſcharged, as appears by a Record, 
13 Ed. 3 part. 2. m. 14. where a Writ went 


to the Admiral of the Fleet: Theſe Towns upon 


per, 


Complaint to the King by the Men of Bodmyn 
in the County of Cornwall, that they were unjuſt- 
ly charged to find a Ship with Maſters and Ma- 
riners, whereas that Town was no Port- Town, 
nor adjoining to the Sea, but far within the 


Land, nor ever had Ships lying there, nor Ma- 
riners, nor Seamen, nor ever uſed to find any 


ſuch for Sea- Service, and that their Major and 
Officers were impriſon'd for not finding a Ship; 


_ thereupon the King appointed to have it inqui- 


red whether their r were true, and 
if it were true, * ed that he would not 
have them be unjuſtly 


upon a Town that was an Inland Town, 


and had no Mariner inhabiting in it; much 
more when ſuch a Charge is laid upon an Inland 


County, which is much farther remote from the 


Sea, and cannot perform by themſelves that' 


which the Writ commanded... - 
| Ohjeti. 


Defendent's Council, Mr,Solicitor gave An- 
of, his om Authority had charged them, which 
was not. according to his Commiſſion ; for he 
was only to Charge the Port-Towns and Sea- 


| Towns, but that the ſame may not be done by 
the King's Writ, the Record doth not prove. 


Reſponſ. But ta this I Anſwer, that I conceive 


; it is all one when fuch a Charge is laid upon a 


mn Joland Town, for ſo 
it, appeareth hy another Record of the ſame 


e eee e en 
2 8 to the Admiral of the Fleet, 4b 


Town by Writ. which is an I 


o 


ore. Thames verſus partes occidentales ; reciting, 


hat where, the King by his, Writ to the Town 
oe , commanded the Mayor and Con ky 


| monalty there, that they ſhould make anam N. 
vem & duos Eſcurlaniog de Guerra parari, with 


Mariners and Men at Arms, to be at Portſ- 


And. that 


2 Day, to. go with the King's Ships. 


voty nor eyer_ had any Ships arriving in That 
own, nor had any n or Mariners dwel- 


lng there; and that it appeared, unto the King 


by Inquiſition ot a Jury returned into his Chan- 


ul 
cery, this theit Allegation to be true therefore, : 


h | charged, but that they. 
| ſhould be diſcharged thereof; which ſheweth, 
| 2 then accounted unjuſt to lay ſuch a 


But this Record being objected by 


becauſe the King would not have them izdeb:te 
oe ri (for ſo be the Words of the Record) the 

ing commandeth the Admiral that they ſhould 
not be troubled nor- diſtrained for not Perfor- 
mance of ſuch Service ; whereby it appeareth; 


that if they being within a few Miles of the 


Sea, ſhould not be charged to find ſuch a 
Ship, much leſs more Inland Counties that are 
farther remote from the Seas, are juſtly to be 
charged with finding Ships and Mariners. There- 
fore I conclude this Point, that I conceive, this 
Writ in that reſpect is not legal, nor warranted 
by any former Precedent. SE | 
The fifth and great Point hath The 4»ſwer 10 
been, and indeed the chief Argu- be Precedents. 


ment hath been, a multitude of Records and 


Preeedents, which have been cited, that ſhould 
warrant theſe Writs ; and that the King hath 


done nothing but what his former Progenitors 


have done, and have lawfully done, and that he 


doth now but More Majorum, and that which 
always in ancient times hath been done and al- 


lowed, and therefore ought to be done. 


: T confeſs this Allegation much troubled me, 
when J heard theſe Records cited and ſo lear- 
nedly and earneſtly preſſed by Mr. Sollicitor, ard 
after by Mr. Attorney, to be ſo clear, that they 
might not be gainſaid; but that they proved 


a clear Prerogative, or at leaſt a Royal Power, 


that the King might do ſo, eſpecially when my 
Brother Meſton, and my Brother Berkley (Who 
have ſeen the Records, preſſed ſome of them, 
and relied upon them for the Reaſons of their 
Judgments ) I ſay, I was much doubtful there 

upon, until I had peruſed all theſe Records ſent 
me by the King's Council, and fatisfied - my 


Judgment therein. 5 e 
But now anſwer, That if there were any ſuch 
Precedent ( as I ſhall ſhew there was not one 


ſhewed to me) to prove this Writ to be uſual, 
yet it were not material, for now we are not to 
argue what hath been done de facto, for many 
things have been done, -which were never allow= 
ed ; but our Queſtion is, what hath been done, 
and may be done de jure. And then as it is ſaid 
in Coke, lib. 4. fol. 13. in Witton's Caſe, it is ſaid 
Multitudo errautium non parit errori patrocinium,. 
and ib. 4. fol. 94. in Hades Caſe. Multitude of 
Precedents, unleſs they be confirmed by judieial 
Proceedings in Courts of Record are not to be 
regarded; and none of theſe were ever confirm 


ed by judicial Record, but complained of. 
But to give a more clear Anſwer unto them, I 


ſay, that in my Opinion upon, and ſerious read- 


ing of all-the” Records that have been ſent me 


on the King's Part; I have read them all over 
verbatim, and Tpreſ 8 ſent all they concei- 
dT 


ved to be material. And I having takea Note 


of every one of them, and-diligently conſidered 


of them, I conceive that there is not any Prece- 
dent or Record of any ſuch Writ ſent to any 
Sheriff of any Inland. County, to command the 


making of Ships at the Charge of the County, 


but this is the firſt Precedent that ever was ſince 
the Conqueſt that is produced in this kind. 


hut it is true, that before 25 Ed. 1. there have 
been ſome Writs to maritime Towns and Ports, 


have had Ships and Mariners, to provide and 
prepare Ships, _ to ſend them to ſuch Places 
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us the King pleaſed to appoint, upon any juſt 
Cauſe of Pear of any Danger, for the Defence of 
the Sea and Kingdom; and great Reaſon, that 
they having Ships and Maſters of Ships and Ma- 
riners, ſhould be at the King's Command, to 
bring all or as many as he pleaſeth for the Defence 
of the Sea and Kingdom, being thoſe that had 
the moſt Benefit of the Seas, and likely to have 
the greateſt Loſs if the Sea and Coaſt were not 
daily guarded, and thoſe were appointed mo 
commonly to be at the King's Charges; but 
ſometimes upon Neceſlity they were appointed 


to be at the Charges of the Towns and Ports 


adjoyning, which I think was the true Cauſe 
of the Complaint in Parliament in the 25 Ed. 1. 
and the making of that Statute for the ſtaying 


of that Courſe, for there is no Record of any 


ſuch Writs afterwards in Ed. I's time after that 
Statute to Maritime Towns, to prepare or ſend 
Ships at the Charge of the Towns. 

But in the time of Ed. 3. then the War being 
between him and the French King in Annis 10. 


11. 12, C13. of that King, were the moſt 


Writs awarded to Maritime Towns, to ſend 


Ships at their Charges ſufficiently furniſhed ; | 


and thoſe I think were the ga 71 Cauſe of 
the making of the Statute of 14 Ed. 3. cap. 1, 
And after that Statute no ſuch Writs, nor. any 
Commiſſions for that purpoſe were awarded to 


any Maritime Towns, or Inland Towns, for the 
making of Ships, but one, which Record was 


much preſſed by Mr. Attorney, and afterwards 


by my Brother Weſton, and my Brother Berkeley, | 


to prove, that this Courſe was, and might be 


practiſed after the Statute of 14 Ed. 3. for ſend- | 


ing forth ſuch Writs, and allowed ; but that 


| Record is fully ſatisfied, for it was grounded 


upon an Ordinance of Parliament in 1 Rich. 2. 
m. 5 2. that all ancient Cities, Burroughs, and 
Towns, that would then, ſhould have their 
Charters confirmed . without any Charge of 


Fine, ſave only, to make a Ship of War for 
Defence of the Realm, ſo this was not compul- 


ſory to any, but voluntary to thoſe that would 
have their Liberties confirm'd. And afterwards, 


in 1 Hen. 4. Commiſſions were awarded for ma- 


king ſuch Veſſels of War; but thoſe ifluing 
forth without any Ordinance of Parliament, 
were complained of in Parliament, 2 Hen. 4. no 


ſuch Writs iſſued forth in any Age, to any Ma- 
ritime Towns, to make Ships, or prepare Ships 


at their own Charge for the King's Service, un- 
til theſe late Writs. 1 


This general Anſwer I give unto all the Re- 


cords ; and now I ſhall take a ſhort View of all 
the Records that have been cited and ſent 


to me, and leave them to the Judgment of my 


Lords and others, if any of them prove theſe 
Writs uſual and legal. pro 


The Records of King John's Time. 


6 Jo. m. 1. 3. Joh. m. 3. 14. Fob. m. 2. 
HP: FF ren, 


| Three of theſe are to arreſt and make Stay of 
Ships, that they ſhould not go out of the Kine 


King's Service. 
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dom, but to be ready for the King's Service; 
and the other was to bring Ships of particulat 


Towns to the Mouth of the Thames, for the 


19 Job. m. 4. 
A Commiſſien, to guard the Seas, to Job. de 


ſt Marſbal, and to the Sheriff of the County of 
Lincoln, and to all others to attend his a 


mands. 


15 Joh. 


Writ to the Barons of the Cinque Ports, and 


divers other Towns, to have their Ships ready 


for the King's Service. ; 
In the Time of Henry III. 
14 Hee. 3» m. 14. 14. Hen. 3. * 5 


A Writ to the Bailiff of Poreſmourh, to pre- 
pare one Galley. ' 


A Commiſſion to the Sheriff of Rocheſter, and 
anosher to the Sheriff of Kent, to cauſe all Men 


to be in Arms in that County, and to aſſeſs them 


what Arms they ſhould find. 


4 Hun 3. 1. 4 


A Writ to the Sheriff of Norfolk, commanding 


him to cauſe them appointed to attend 


the Coaſts in that County; and having ſerved 
40 Days intended to depart, that they ſhould 
ſtay 8 Days, longer by Reaſon of the Danger, 


and longer, 'if Need required. 


The like were ſent to the Sheriffs of Suffolk and 


Efex. 
48 Hen. 3. m. 2. . 
A Writ to the Mayor of Bedford, command- 


ing him to provide for the Expences of them 
that were ſent from thence for the guarding of 
the Seas; yet it is but for 8 Days more after 


the Date of the Writ. 


48 Hen. 3. 1. 3. a 


Suffolk, appointed to attend for the guarding of 


the Sea Coalts, reciting, that the King had ap- 


pointed J. de M. Cuſtodi maris & partiu” maritim 
within their Counties, commanding them to aſ- 
fiſt him, and to perform therein what he fre- 
T5 

A Writ to the Sheriff of Cambridge and Hun- 
tingdon, to command all Men of thoſe Counties, 
A 
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in eiſd ponend', commanding them to affiſt him 
therein. . 20s 


when they ſhall be required by the 


Archbiſhop 
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In the Time of Edward I. 
25 Edu. 1. m. 5. 


A Writ to thoſe of Eſſex, Norfolk, and Suffolk, 
reciting, That ſuch Pefſons were appointed ad 
euſtod' maritim in thoſe Parts, commanding 
them to attend them; another to the Sheriffs of 


ſtables were appointed to aſſeſs Men at Arms, 
ſafficient for the guarding of the Sea Coaſts, 


commanding them to diſtrain and compel them 
 alleiled to go. OO TR TD * 


24 Edw. 1. . 1). 


® Writs to the Sheriffs of Lioln, Tork, and Nor 


thumberland, reciting, That he had commanded 


A. de B. ad congregand & capiend centum naves, 


between Leigh and Berwick, & ad homines potentes 
| 1 Edu. 1. l | 
A Writout of che Exchequer to Adam de Guer- 


do & aliis Gardianis of the Sea "Coaſts in the 
County of Southton, to diſtrain the Abbot of 


Reading, to find Horſes, which he was aſſeſſed 


„ 


P Writs to all Archbiſhops, Biſhops, Earls, Oc. 
in the Counties of Somerſet, Devon, and Cornwall, 
to attend with their Horſemen and Footmen, 
for Defence of the Sea Coaſts in thoſe Parts, 


24 Edu. 1. m. 7t. 
A Writ out of the Exchequer directed to all 
Biſhops, Earls, Cc. in the Coun- 
olk, reciting, That Peter de Ruilin 


ty, of 


| was appointed ad .cuftodiend* per um maritinar? 


«lam, commanding them to äffiſt him. 


1 
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A Witt bit e the Exchequer tb che Ster 
of Berks, reciting, That the King was infor- 


med by Adam de Eriden Guardian of the Sea 


Coaſts in the County of Sourhatiptim, that thoſe 


Men in the County of Berks, which were .af- 


ſigned. 
Coalts in thoſe Parts, came not as they 'were 
* al ed cpmmarding to diſtrainthem, and compel 
them. to come and to do the Service. 


The. like Writs were then awarded to the 


ap. ILY ; 4: L 


bers ar Wiks and Sean hen, , 


2 Eu 1. Rob, B. 


A Writ to the Bailiffs of Crea Larmoutz, re- 
citing, That the King was informed, that cer- 
ISL hs . ; ; 


ed to come to the defending of the Sea 


Norfolk and Suffolk, reciting, That ceftain Con- 


tain in Flanders and France, in a great Multitude, 
apparell'd like Fiſhermen intended to invade 
their Town, warning them to gather their 
Ships together, and all their Arms, to defend 
themſelves againſt ſuch an Attempt. 


24 Edu. 1. inter Com 


A Writ to all Sheriffs and Bailiffs, Cc. re- 
citing, That he had appointed ſome therein- na- 
med, ad congregand numerum navium 0 galliarum 
majorum, Oc. commanding the Sheriffs in their 
ſeveral Counties to be aſſiſting unto them therein. 


: 24 Edv. . M. 9. | 


A Writ of Superſedas to the Guardian of the 


Seas in the County of Southampton, to diſcharge 


Hugh de Pleſſis to find Arms for his Lands in that 


County, for DE OE Mes Kean” ho” 
was in Service with the King, Seas, n he 


Nota, All theſe Record; are for arrays, and con- 
Fegating Ships, but none to make or prepare 


' Ships atthe Charges of the Counties. 


A Wut to the Sheriff of Eſſex to diſcharge 
for the Winter time thoſe that ſtay at the Sea 


iſt, with their Arms to defend the Coaſt ; 


but commanding them to be in a readineſs when 


they ſhould be again commanded. 


The like Writs were then awarded to divers 


Aut t6 the Sheriff of Larger, reciting, 


That whereas the King had formerly command- 


ed him, to go to all the Ports and Towns 
where Ships were, commanding. the Bailiffs of 
the Ports to have all the Ships of Burthen of 
40 Tons at Winchelſea, by ſuch a Day; now 
made ready 


commandeth the Sheriff to ſee them i 
and ſent thither accordingly, 


Auen m 1g. 
| The. like Writs directed to the Sheriffs of 
Lincoln, Tort,” Northumberland, and Cumberland. 


nid n 14. 


The like Writs direcked to Nineteen other 


7 


Ports and Towns in other Counties. 


* l 
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21 Ed. 1. Rot. 77. 


In the Exchequer ſnewed by the Deſendents 
Council, Writs were to ſeveral Maritine Towns 
upon the Sea Coaſts, and other Towns where 
Ships were uſually made, to make Ships and 
Sallies; and that the King will allow and pay 
tor them, when he knoweth the Charge thereot. 


In the Time of King Edward II. 
| | 4 ä 1 5 
Pat. 9. Ed. 2 Part. 2. 
A Writ t6 all Men in the Towns upon the 


Sea Coaſts, and Ports of the Sea, berween 
Southampton and Falmouth, reciting, That the 


King had appointed John de Norton to make Pro- 


viſion for a Navy in thoſe Towns and Ports, at 


their Charges, commandeth them to perform 


what he in that behalf ſhall require. | 


cClauſ 20. Ed 2. m. 8. 


A Writ to the Bailiff of Tarmouth, reciting, 
That whereas the King had commanded all the 
Ships of the Burthen of Fifty Tons, from the 
Thames-Mouth towards the Jeſt-Parts, to be at 
_ Portſmouth ſuch a Day, Cc. And they had ſent 


two Ships, that the Maſters and Mariners com- 
pPlwain'd, That they could not ſerve without Wa- 


ges, and therefore appointeth them to ſend: 
home WARS PO PS On ee Ye NI 


20 Ed. 2. n. 10. 


A Writ to the Bailiffs of Larmonth, command- 


ing them to ſend all their Ships of the Burt nen e eee 
he like Commiſſion to Hugh Courtney, for 


of Thirty Tons, and above, to Orewell in Suf- 


folk, with double Tackling, Victuals, and other 


* 


Things neceſſary for one Month. 
The like Writs at the ſame Time to other 
Towns, to the Number of Four and Thirty. 


20 Ed. 2. m. 1o. 


A Writ, to the Mayor of Landon, to' provide 


ro .tefend the 


A Commiſſion to Hugh Caureney 


born... w 
HAMBDEN, Eſq; 

The Record ſaith, like Writs were then a- 
warded to divers Sheriffs of other Counties, | 


16 Ed. 2. m. 13. 


A Commiſſion to array all Perſons between 


the Ages of Sixteen and Sixty, with Arms con- 


venient to come to the King, when they ſhal!l 


— 


be 
A Writ to the Archbiſhop of Canrerbury, com- 


— 


mand ing him to array all his Servants and Fami- 
lies, to be ready to defend the Kingdom, if any 


Invaſion ſhould be. 


The like Writs at that Time to all the Biſhops 


In the Time of King Edward III. 


2 Ed. 3. . 93. 


A Writ to the Mayor and Bailiffof 2 


commanding them to cauſe all their Ships of th "9 Ss 
Burthen of Forty Tons, and above, to be fur- 


niſh'd with Men of Arms, and Victuals, ready 


1 


Seas in the Counties of Devon and Cornwall, 


is 10 Ed. 3. m 25. . 


guarding the Seas in the ſame Counties. 


. ” 
v * 
Videm. 
a T3 2 4 e __ a + 


A Writ to Bartholomew de Inſula,' for Cuſtody 


of the Sea Coaſt in the County of 'Sourhamprox ; 
and therein is a Command to John Tichborne, 
and others for the County of Sourhampron,' and 


d, if any Invaſion ſhall happen, 


to guard the 


3 


Three Ships with Men and Ammunition, to go to Will de Parſbire, and others for the of 
with Nine Ships of Kent to guard the Sea Berks; and to Joh. Mareditt, and others for the 
Coaſts. e County of Wiles, to array Men with Arms, and 
5 to haye them in readineſs to defend the Coaſts 


15 Ed. 2. m. 15. 


A Writ to the Sheriff ge t commanding 


him to warn all Barons, Bannerets, Knights, and 
others of that County, to attend the King at Co- 
ventry, at ſuch a Day, to go with the King. 


15 Ed 2. 1. 1. 

Writs to the Sheriffs of Norfolk and Suffolk, 
commanding them to arreſt all Barons, Banne- 
rets, Knights and Eſquires, Which were com- 
manded, to attend the King at Coventry, ſuch a 
Day therein nam'dh ànd came not, to be before 
the King and His Council to anſwer it. 


2 1 5 ; * 1 
/ ; — £ s * 9 
- « 5 #; . \ POR F'Y — * 3 „ - ap 
2 3 # 7 18 LY 0 ns c 4 
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A Writ, to Win chntin, Guardian of the 


e Cinque: Forts, and other Ports from the 


Mouth of the Thames to Poreſmonrh, and to cauſe 


them to be furniſhed with Arms And Visuals 


we 


Portſmouth. 


See, 10 Edu. 3. n. 2. 


A Writ to che Mayor of MMinchelſaa, . to,cauſe 


rhe Ships appoineed or that Town tobe furniBed 


CidguePares and others, to Saryey all the Ships | 
_ of t] 
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Town. my | 


with Men and Arms, and Victuals, and other 
Neceſlaries for thirteen Wecks. 
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5 Soc. 10 Edw, 3. m. 16. 
A Writ to the Admiral of the Fleet from the 
Mouth of the Thames unto the Weſt Parts, to 


keep upon the Seas the Ships of the Cinque- 


Ports, and other Ships arreſted to defend the 
Kingdom againſt attempt of any Invaſion. 


The like Writ was then to the Admiral of 
the Fleet, from the Mouth of the Thames unto 
the North Parts, with the like Command, to 
hold the Ships together upon the Sea. 

Soc. 10 Edw. 3. 16. 


A Writ conimanding the Ships of the Ports of 


| Trelandto be ſent hither, to guard the Seas here. 


16 Edw. 3. m. 12. 
A Wiit to the Bailiff of Tarmouth, to cauſe 
the Men of that Town to contribute to the 


Charges of the Ships and Men, and Victuals, 


ſent from thence for the Defence of the King- 
dom. 3 e 4 


Soc. 10 Edu. 3. m. 22. 


1 Wir to all rhe Min of e and 


Men of South Wales, to have one Ship ridin 


upon the Seas for Defence of thoſe Parts. 


/ 


The like unto the Men of North-IV ales. 


Soc. 10 Edu. 3. m. 21. 


| A Writ to the Arrayers of Men for the Coun- 


ty of Berks, to compel them of that County, 


aſſigned and aſſeſſed for the keeping of the Sea 
Coaſt in the County of Southampton, to go to 


Portſmouth by a Day therein appointed. 


Alm' 12 Edu. 3. m. 12. 


A Commiſſion that the King had appointed 
all the Ships from the Mouth of the Thames 
Northwards, to be arreſted, and to cauſe them to 
be furniſhed with Ammunition, Men and Victu- 


als, and to be brought to Tarmonth ; and that 


the Men of Lym refuſed to contribute to the 
Expence of the Charge of the Men ſent in the 
Ship from that Town, and the furniſhing of 
that Ship; and therefore commands the Com- 


miſſioners therein named, to aſſeſs them that 


refuſe to contribute, and diſtrain them. | 


Alm* 12. Edw. 3. m. 13. 


: The like to compel the Men of Bardeſey to 
contribute for the Expences of the: Men of that 


Clauſ. 12. Edu. 3. M. 17. 


The like to compel the Men of the Counties 
of Surrey and Suſſex, to contribute to the Expen- 
ces of the Men of thoſe Counties, that did at- 


tend for the guarding of the Sea Coaſts in thoſe 
Parts. | 


Vaſc. 1 2. Edu. 3. 1. g. 


k A Writ to all Archbiſhops, Biſhops, Oc. and 


to the Sheriff of Kent, and the Barons of the 


Cinque-Ports, and all others in that County, 


commanding them to be aſſiſting to J. de Cob- 
ham, to whom the Cuſtody of the Sea in thoſe 


Parts is committed ; and to defend thoſe, Coaſts 


againſt any foreign Invaſion that ſhall happen. 


A Writ tothe Mayor of London, reciting the 
Danger of Invaſion, and commanding to ſhut 
up the Gates, at the Water-lide, if the Enemies 


approach. 


A Writ to the Bailiff of Yarmouth, reciting, 


that he had by hisWrit commanded four Ships of 
War of that Town to be made ready with Men, 


Ammunition, and Victuals for three Months, 


at the Charges of the Town, to be brought to 


Oreuell, and that they failed to come at the Day, 


to the great Peril of the Land; therefore com- 
mandeth the Bailiff to compel them at another 
Day therein prefix d, to be at the ſame Place. 


 Phere-it” ln fot downs aint the: ihe Writs 


were awarded to the Bailiffs of ſeventeen other 


Towns, for ſending their Ships, being charged 


ſome of them for one Ship, and ſome for two 


— 


A Superſedas for the Abbot of Ramſey, for 


being charged with Arms for guarding the Coaſts 
in Norfolk, for his Lands in Norfolk, becauſe he 


was by Command attending with all his Forces : 
in the County of Huntingdon, for the Safety of 


: 5 Clauſ. 13. Edw. 3. 4 14 


A Writ of Superſedas to the Arrayers of Arms 
in the County of Oxon, to diſcharge John Maus 
ditt to ſerve there, becauſe he ſerved in Wiles. | 


Clauſ. 13. Edu. 3. m. 14. 
A Writ unto the Arrayers of Arms in the 
County of Wilks, which is only concerning the 
Payment of Soldiers Wages,” which then atten- 
ded to guard the Sea Coaſts. 3 
— Theſe 
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170 The Tryal of Jonxn Hamapex, Eſi, 


Theſe being all the Records ſhewed me, it ap- A Writ to the Archbiſhop of Canterbury, re- 
peareth that there were no Writs iſſuing out in Citing the Danger of Invaſion by the French, to 
thoſe Times to any Sheriffs of Inland Counties, hurt the Church and Kingdom, commanding 
or Maritime Counties, to make or prepare Ships him to array all his Cletgy in his Dioceſs ay 
upon any Occaſion whatſoever, but only to Ma- to be ready to go with the King's Forces 2 
ritime Towns, to ſend their Ships, or prepare 8 TE 
their Ships, at their own Charges. | 8 The like Writs to all other Biſhdps in the 

| | Kingdom. . 95 

The Records ſhewed me ſince the 14th of N 2 X 3 

Edward III. do not ſhew any Writs to be award- Hanc 50. Edu. 3. in. 47. 

ed to any Maritime Town, to prepare Ships at | | | 

the Charge of the Towns: But theſe Records of A Writ to the Arrayers of Men in the County 

1 Richard II. and 1 Henry IV. which I have be- of Norfolk, and to the Sheriff of Norfolk, com- 

fore anſwered; and they ſince that Time ſhew- manding them to command all great Men and 

ed unto me, except ſuch as I have mention d in others that have Manfions upen or near the Sea 
my Argument, are theſe - Coaſt, to reſort to them with all their Families, 
e $7432 | for the Defence of the Coaſts: | 


Seoc. 10. Ed.z. m. 14. The like to the Arrayers and Sheriffs of. ten 
5 2 | other Maritime Counties. 5 
A Commiſſion to Nicholas de Cartlope, to arra © 
Men to reſiſt the Sts. . 


obe. 29. Edu 3. m. 13. 


| | Didem A Commiſſion to the Biſhop. of Durham arid 
| | 4 Wie de the Maree 3 4 others, to array Men in Durham, Cumberland, 
| | rit to | ork, to arra and Nerthumberberland fiſt the Scott.. 
; their Man to be ready when they ſhall bs e. RR oh _ 
quired, | | = © hea 
3 5 Ws = Fuanc 40. Edu. 3, Ih : 
2 3 A Writ to Wiliam Zouch and others, to re- 
A Commiſſion concerning the Arrays of Men move with all their Families to their Houſes | 
an the Counties of Derby and Nottingham, and to von the ERTIES TOTS 
puniſh them that come not when they are war e en e 
ned. | 1 1 | Nota, That all theſe Records are for trraying 
Rot Franc 21 Ed. $+ * 31. * oh nn W 5 


A Writ to the Arrayers of Men in the Coun- In the Tine of Ning Richard . 
ty of Southampton, to diſcharge the Abbot of ff.. TIES OP 55 
Battaile, for finding Arms for Defence of the Sea I Rich. 2. m. 7 3 
„Sonate chete Hye Pe AP WTF hos Toh „ 
LES | A Writ to the Bailiffs of Scarborough, becauſe = 
8 8 their Town was npon the Coaſts of the Sea, and 
TONE BJ 4 ee e Mp" 0D in Danger of Invaſion, carefully to look to the 


A Commiſſion to John Bodingham, for the Cu- Cultody * 
ſtody of the Port and Maritime Parts in Cornwall, | Toes 
and to array all Men to be in Readineſs. | Eod Rot m. 12. 


There is fet down, that the like Commiſſions A Writ to the Mayor and Bailiffs of Oxford, 

is to others in ſeveral other Counties. to repair the Walls of the Town, and to com- 
EK 5 | pel thoſe that had Lands there, ro contribute to 

| 3 | the Expences there. 5 

 Franc' 26, Ed. 3. m. 5. This Record hath been much urged by Mr. 

1 85 : Solicitor and Mr. Attorney, that if the King have 
A Commiſſion to the Earl of Huntington and ſuch a Power to command the Walls of a 

others, to have the Cuſtody of the Ports in Town to be repaired, much more to command 
Kent, and to array Men, and to ſet up Beacons, Ships to be made, which are the Walls of the 


2 1 hs tf — * * 2 N ” 
F 5 * * . 
EYE HE HE rue ag! RT: TS S r r E D c "— r * 
F De RVs £ : * 1 5 * \ wn : - * 


which is the firſt I obſerye of this Kind. Sea, and conſequently the Walls of the King 
| SE | de 8 | 
h 7 But this is clearly anſwered; for that it is but 
Franc' 46, Edu. 3. m. 34. a private Town, and that which hath been for- 


gf ; 3 merly ſo walled, and for Defence and Safety of 
The like Commiſſion then to ſeveral other the Town; and none were to be charged but 
Perſons, to array Men in ſeveral Counties, as thoſe that had Benefit thereby 3 and ſo proveth 


_ Warwick, Oxon, Berks, and Bucks, © nothing to the Caſe in Queſtion. "ID 
3 | | | N 


— 


The T of Jonx HAMBDEN, Ef: 17 


Ed. Rot. m. 42. 


Ode Writ to the Sheriff of Kent, and another | 


to the Sheriff of Eſſex, commanding them to 
201 an Ordinance made by the King and 


s Council, for ſetting up of Beacons, and 


* g Watch Jour them, 


2 7. Ric. 2: m. 8. 


I Writ to the Archbiſhop of Canterbury, to 
command all his Clergy between Sixteen to Six- 
ty, to be array'd and put in Arms, both Horſe 

and Foot, according to their n to de- 


EY Os 11. Ric. 2. m. 13. 
r es” VV 
A Writ to Serjeants at Arms, to arreſt all 


Ships of War in the Ports of Plimouth, or Dart- 
month, and other Ports, in the. County of Corn- 


wall; and to bring them to PR, to go 


with the King? 8 Majeſty s Ships. 


is the ſame Roll, divers other Writs to divers 
other Sheriffs at Arins, to _—_ the Ships i in di- 
vers other Potts, | 


Febr. 21. Ric. 2. 1 3. 


* Conmihen to the Duke of Gaar, tö 
array Men in the 9 e Sala 
to reſiſt — Seotſ. N 


In the Time of: 2 ing Henry IV. 


Rot viagii. 1 1 Hen. 4. m. 11. 


A Writ to the Sheriffs of Derby 104 N 
reciting, That the King certainly underſtood 
that the Scors intended with a great Power to in- 


vade the King dom, comman them to pro- | 


claim in all Parts in their 83 That all 
Men between Sixteen to Sixty, ſhould put them- 


ſelves into Arms, competent according to there 


Degrees and . to be ready upon two 
Days warning, at "wy Time to de d the 


Kingdom. 


| The like Writs were ed direded t to the She 
rifts of E Vork and N 17 


cla 1 Hen 4 1. 12. 


A Writ þ the Archbiſhop of Canterbury, 1 


informati eſis qualiter inimici mei Hanciæ & alii 


fibi adherentes cum ma agna claſſe Navium cum mag- | 


na multitudine armator wo Mare congregator* di- 
verſas villas per Cofterum R 5 mei invadere, & nos 
e Regnum meum deſtruere & Eccleſiam Anglicanam 

Jubvertere intendunt & proponunt; thereupon com- 
mands, That the Cicrgy i in that Dioceſs be ar- 
tay d and atm'd, and to be _ to go againſt 
the Enemy . 


5 for repreſſing of . 


The like Writs to all other Biſhops in England. 


Nota, Aithough this great Danger be menti on? d, 


yet no Command to prepare Ships. 


A Commitkon to Thomas 45 Merle, an others, 


and to the Sheriffs of Norfolk and Suffolk, and to 


the Bailiffs of great Tarmonth,- reciting, Quod 
cum inimici Francis, Scotia, & aki fibi adherentes ſe 
obligat” magna Potentia arma * Juper Marem in eſtat 


proxim' futur ordinauer & intendunt Reg invadere, 


&c. Command to ſurvey the Town of Tarmouth, 


ang fortify 


Nota, Here ah, though ſuch r Dogs and | 


Diſtance of Time, yet no IVrits Yu d to any 
BD cance to prepare _ 


1 the Tit me of Ki ing Henry * 


Par. 5 Hen 5. Part. 2. m. 37. 


A Commiſſion to ) array all . at Fe in the 


| Weſt Riding, -in * to be * to defend | 
thoſe Parts. : 


The like Commiſſions to obere, i in Nineteen 8 


other ſeveral Counties. 


In the Tine 7 King Henty VL 


en 13 Ein. 6. m. 10. Pat. 39 Hen, 6. m. I, 


Pas Men: 4 8 Par. 39 Hen. 6. 8 1. 


Commiſſions for arraying of Men for the De- 
1 of the Kingdom, if 


1 the Time of King Edvard W. 


Pas 10 9765 4 m. 12. 


| Conumiltions unto Define Dake of du (i 


af to array Men for 


Par 10 Ea 4m 13- 


A Commiſſion to Jobn Lord Heard, 17 
FF Tg * 


Par. 49. Hen. 6. m. 237 


A Commiſſion to Marqueſs Manage, as ar- | 


ray. and. put in Arms all Men beyond 
In the Ti me of King Henry vi. 


"Pat. Hen. 7. P. 1. 
A Commiſſion to Richard Bz. Hugh, and o- 


thers; and to the Sheriff of Voriſbire, to muy 
2 | : ; an 
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t72 pe Tal f JohN HAMBDEN, E. 


and cauſe to be arm'd, all able Perſons, Abbots 
and others, to be ready to defend the Kingdom. 


A Writ to the Sheriffs of Norfolk and Suffolk, 
to proclaim in all Parts, in thoſe Counties, for 
that there was likely to be open War between 
Charles King of France, and the King of the Ro- 
mans, and great Navies are prepar'd on either 
Side; commands, That watch and ward be kept, 
and Beacons kept to give warning; and that eve- 
ry Man be ready, if need be, to come and de- 
fend the Kingdom. GI 


0 "we Time of King Henry VIII. 
4 Hen, 8, Part. 2. 


A Writ to the Sheriff of Ken, commanding 
him to proclaim in that County, That the King 
being certainly inform'd, that the French Sn 
had prepar'd a great and ſtrong Navy, furniſh 
with Men of War, to invade the Kingdom; 
therefore commandeth all Men between the Age 


of Sixteen and Sixty, to put themſelves in Arms, 
to be ready to defend the Kingdom at an Hour's 


warning. 


In the Time of Q wen Elizabeth. i 5 


11 EH | 


*. 


Commiſſioners went to take a View of all the 


Horſes in England fit for Service, and to ſurvey 
all the Arms, to have them all put in Readineſs 
as Neceſſity ſhould require. 1 EE 


Now it appearcth upon View and Lxamina- 


tion of all theſe Records, moſt of them being ci- 


ted by Mr. Solicitor, and Mr. Attorney, in their 


ſeveral Arguments, there are none of them to 


prove the ſending of any ſuch Writs to Inland or 


Maritime Counties to prepare Ships; although 
there have been many Times great Danger ; 
nor yet any Writs to Maritime Towns after 
the Statute of 14 Ed. 3. to charge them to find 
any Ships at their Charges. Wits 

So then I conclude this Point, That I con- 
ceive this Writ is not warranted by any former 
Precedent. be Pvt Ae e 


| Now I come to examine the Point of this 
Writ, Whether the ſame be legal and warranted 
by any former Precedent: And I conceive it 

Is norte. NT | | 


Firſt, The Motives mention'd in the Writ, are, 
Quia datum eſt nobis intelligi, which is no certain 


Information: Quod quidam Pradoues & Maris 


Eraſſatores, did take the King's Subjects, Mer- 
chants and others, and carry d them into miſe- 
rable Captivity. | : | | 
Cumque ipſos conſpicimus Navig in dies preparantes 
ad Mercatores noſtros moleflaud' & Reg not gravan- 


dum. All theſe, and thoſe following, I conceive 


are not ſufficient Motives, and were never in any 


Precedent before to have a Royal Navy prepa- 
red. For the former Precedents, are, that Great 
Princes in open Time of Hoſtility had provided 
great Navies withAmmunition and Soldiery, with 
intent to invade the Kingdom, as appèeareth by 
the former Precedents, aſld appt ſuch Proviſions 
it was neceſſary to providethe Royal Navy, "the 
King's Ships, and all the Ships of the Kingdom 
to be gathered together to withſtatid them; Bur 
to make ſuch Preparations againſt Pirates it was 
never put in any Writ before; for when Pirates 
inveſted the Seas, they came às it were by 
Stealth, to rob and to do Miſchief; and the 

never dared appear but when they may do Mit. 
chief, and eſcape . away by their ſwiftneſs : Bur 
againſt them, the uſual Courſe hath been, that 


the Admiral ör his Deputy with ſome few Ships 


have ſecured the Coaſt, and not to cy the 
whole Navy. And this appeareth by a Record, 
25. Ed. 1. m. g. William Leighbourne.the Admiral 


was appointed upon ſuch an Occaſion with ten 


Ships to lie upon the Seas, for the Safeguard of 
the Merchants, and the uſual Practice hath been 


when they hover npon the Sea, by ſending a 


few Ships of War to ſcatter them, and make 
them fly away. And there is no fear of the Loſs of 
the Dominion of the Sea, by any Act Pirates can 
do; neither is it convenient that every County 
9 the Kingdom ſhould provide Ships againſt 
them. VVT 

The Command of this Writ is to provide a 


Ship of 450 Tons at the Charges of the County, 
furniſhed with Maſters and Mariners, which is 
| impoſſible for them to do for the Reaſons be- 
fore alledged, and therefore is illegal and not 


warrantable by any former Precedent. 


Soldiery for 26 Weeks after they came to Portſ 


mouth, when they are out of their County, and 


in the King's Service, is illegal; being againſt 


the Courſe of Precedents in divers Times, and 


againſt divers expreſs Statutes, and this appear- 
eth by divers Records. ; ES 
15. John. In the Writs of Summons of the 
Tenents by Knights Service, it is expreſsly men- 
tioned, that after 40 Days Service (for ſo many 
Days they were to do Service, by their Tenure) 
they ſhould be ſatisfied ad denarios Regis. 
Paſch. 26. Ed. 1. Amongſt the Writs of the 
Exchequer, it is there ſet down, that the Foot» 
men of of Cheſhire bel 1000, Which were ap- 
pointed to go for the Defence of the Borders of 


Scotland, would not ſtir out of their Counties with- 


out Wages, and there is ſet down, that one 


therein named, was ſent down with Money to 


pay the ſaid Footmen. = | 
Michas. 26, Ed. 1. Inter bria* irrot in the Ex- 


chequer, by reaſon of the Invaſion. of the Scots, 
many Thouſands of Soldiers were taken from 


divers Parts of the Kingdom ad vadia Regis. 
And there mentioned, that the Clarks ſent down 
with Money to pay the Soldiers of ſeveral 
Counties their Wages. GEL)” 
30. Ed. 1. In the Exchequer, in Accounts the 
Wages for Land Soldiers for ſeveral Counties 
and the Wages for Mariners are ſet down, what 


the Wages' that was paid came to by the Day, 


and by the Week, both by Sea and by Land. 
Tam 31 Ed. 1. inter bria in the Exchequer, 


the Wardens of the Marches of Scorland iantty'd 


L0 


The Command of this Writ to find ways, for 
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The Tyyal of JohN HAMBDEN, By, 173 


to the Barons, that the Men of Cumberland and 
Weſtmoreland, appointed for the Defence of the 
Marches, would not ſtir out of their Counties 
without Wages; whereupon Order was given 


for Wages for them. 1 
19 Edw. 2. Commiſſions went out to pay 
Soldiers which ſerved out of the ſevetal Coun- 
ties for Defence againſt Scotland 

Hill 2. Edu. 5. Rot. 16. In the Exchequer, it 
was ordered in Parliament, That whereas ſome 
Soldiers had received of ſome of the King's 
Officers, Money for their Wages, were fain 
to give Bonds for Re- payment, that thoſe Bonds 
ſhould be all re- delivered. yy 2 

1 Edw. 3. Cap. 5. That no Man ſhall be 
compelled to go out of his County, but where 
Neceſſity requireth by ſudden coming of ſtrange 
Injuties into the County, and then ſhall 


4s 


conceive is to be at the, King's Wages, when 


for, as hath been. done in Times paſt, which 


| ay are out of their Counties. 


ut to clear all Doubts, the expteſs Statute of 
18 Edw. 3. Cap. 7. is, That no Men of Arms, 
Hobellers and Archers, choſen to go in the King's 


Ser vice out of England, ſhall be in the Kings 


Wages from the time they go out of the Coun- 


ties where they were choſen, until they come 
o | 1 ö PEW 
1 Hen, 7. Go 1. Thoſe that had any 
Grants of Lands from the King: And 11 Hen. 
7. Cap. 1. Thoſe that. had any Offices of the 
Grant of the King, are to ſerve the King in his 
Wars: But in both it is appointed, they ſhall 
have Wages from the Time they ſhall come 


from their Houſes, until they return. 


2 & 3 Edu. 6. Cap.2. It is narrated, That 
no Captain receiving Soldiers, ſerving by Sea 


or Land, ſhall receive any Wages for more 


Soldiers, or more Time than they ſhall ſet ve, 
and ſhall enter the Days of their entering into 
Wages, npon Pain, &@. 
All which Records and Statutes do prove, 


that the Soldiers ſhould be at the King's Wages, 


therefore the Command. for Soldiers Wages for 


26 Weeks, when they. go from Portſmonth, is 


illegal, and expteſſy againſt theſe Statutes; 
b ellen * 


and ſo the ent being entire, as 
well for the Wages, as the other Charges, I 
hold ir to be clearly illegal, and not to be de- 
8 


4. 1 hat the Command of this Writ to the 


Sheriff, ro aſſeſs Men at his own Diſcretion, is 
not legal, nor warranted, by the Precedents: For 
Precedents are commonly, that Aſſeſſments for 
Contribution, for making or ſetting out of 


Ships, have been by Commiſſioners, which by 


Preſumption had port ala 4 .of ſuch Matters, 
as commonly Sheriffs have not: Alfo, 


this leaveth to the Sheriff too great a Power 
to value Mens Eſtates, as to inhance whom he 


will, and to favour whom he will. 


J. That the Power to the Sheriff and Mayors 
of Towns, & e. to impriſon, eſpecially as it 
is uſed, is illegal, and expreſly againſt 


divers Statutes; For it is provided by May 


Char Cap. 29. Quod nullus capiatur vel impriſo- 
netur nec ſuper eum mittimus niſi per judicium pari- 
um ſuorum vel per legem terre: 

Alſo, 5 Edw. 3. Cap. 9. That no Man ſhall 


* 


the Form of Mag Cb 


be attached, or his Gods ſeiz d, contrary to 


* 


Alſo, by the Statute made 37 Edu. 3. Cop. 


18. it is recited, T hat by that great Charter, 


none ſhould be taken or impriſoned, but b 

due Proceſs of Law; yet by Colour of this 
Writ, the Sheriff may impriſon any Perſon, 
yea, any Peer of the Realm: For altho Peers 
are not to be arrcſted upon ordinary Proceſs 
between Party and Party, as it is refolved in 
the Counteſs of Rutland's Caſe, in Coke. lib. 6. 


fol. 32. yet upon Contempt, and upon Proceſs 


of Contempt, which is always for the King, 


any Peer may be impriſoned; as it is reſolved 


by all the Lords, and all the Judges in the 


Stay-Chamber in the Earl of Lincoln's Caſe : 
and fo the Sheriff, by Colour of this Writ, 


may arreſt any Peer, as for a Contempt in 
not paying, but by the Book, Caſe 2 Edw. 3. 
fol. 2. it is reſolved, That a Writ to imptiſon 
one upon Suggeſt ion, before he be indicted, or 
without due Proceſs of Law, was illegal: So 
for this Clauſe, I hold this Writ to be il- 


U 7 Gone IE | | 
6. The laſt Clauſe of this Writ is, That if 


by Colour of this Writ, more ſhould not be 


gathered than will be ſufficient for the neceſ- 


ſary Expence of the Premiſſes, and that none 
that ſhall levy any Money towards. theſe Con- 
_ tributions, ſhall detain the fame with them, 
or ＋ — the ſame to other Uſes; And if 
an did ſuffice were collected, it ſnould 


more t 
e paid amongſt theſe that paid after a rateable 


ropottion: But as the Courſe is taken, it is 


not to be performed: For no Ship, nor Tack- 
ling, nor Ammunition, nor Men, nor Wages, 
nor Victuals being provided, it is not to be 


known, whether more be 2 or leſs 
e 


than would ſuffice: And there being Money 


gathered, it is of Neceſſity, either detained 
with the Collector, or the Sheriff, or em- 
ployed to other Utes than are appointed by 
the Writ; ſo the Writ is not performed: 
And the Money collected and aſſeſſed, is not 


duly paid, nor collected; and the Money aſ- 
ſeſſed and unpaid, cannot be duly deman- 


J. Admitting the Writs were legal, and the 


Commands therein legal, yet the Aſſeſſment, 


as is certified,: is not ſufficient to charge the 
Defendent ; For it is not certified, that any 
Ships with Ammunition, and Men, and Wages, 


for Men and Wages was prepared; and this 
is a Year after the Time it ſhould have been 


prepared, and ſent to Portſmiurb. And if it 
were not prepared, there is no Cauſe to charge 
the Defendent; and that not appearing to be 
by done, it ſhall be conceived not to be done. 55 
For if one be charged, in Conſideration of 

a thing to be done, before a certain time to 
pay a Sum of Money, if the thing be not per- 


formed aceording to the time, none can be 
charged for not Payment of the Money after 


the time is paſt; for it is in Nature of a Con- 
dition precedent, to have a Duty or Sum of 
Money to be paid after the Condition per- 


formed; and there, he that will have the 
Duty, muſt ſhew that the Condition is per- 
formed. . | 


This appeareth in the Caſe of 15 Hen. 7. 
and Coke, hb. 7. fol. g. Ughtred's Caſe. And 


therefore, if the S r. not prepared accor- 
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ding to the Writ, nor Money employ'd for 
preparing a Ship for and in the Name of the 
County; then every one that paid any Money, 
either voluntarily as in Obedience to the Writ 

or compulſorily upon diſtreſs, may deman 

their Money again of the Sheriff, or of them 
that receiv*d it: For as they paid their Money, 
ſo it muſt be diſpoſed of, and cannot be diſpo- 


ſed of otherwiſe by any Command whatſo- 


ver, although it be under the Great-Seal : For 
the Command being under the Grear-Seal, to 
prepare and turniſk a Ship to ſuch a Purpoſe 
as inthe Writ is mentioned, and they payin 

it to that Purpoſe, it cannot be otherwiſe 
diſpoſed, although it be more for their Ad- 


vantage for private Men having Intereſt there- 


in, that cannot be taken from them, nor diſ- 
penſed withal : Therefore, in Coke, lib. 7. fol. 
37. in the Caſe of Penal Laws, it is reſolved, 


at if the Penalty, appointed to be forfeit- 
ed upon a penal Statute, be given to the Poor 
of the Pariſh where the Offence is committed, 


the King cannot diſpenſe with the Penalty 
for that Offence, becauſe the Poor have an In- 


cereſt therein: But if the Penalty be given 


Part to the King, and Part to the Poor, the 


King may diſpenſe with his own Part, but 
not with the Part of the Poor. | 


Object. And where it hath been ſaid, That 


it is by Way of Accommodation, becauſe the 
Country cannot well know how to provide to 
content, and perhaps with more Charge. 


Reſponſ. To this tis anſwered, They muſt 


do it at their Peril, if the Writ be legal; and 


then if it be done, they ſnall have the Benefit 


thereof: For as my Brothers, Weſton and Berk- 
ey, have both agreed, if the Ship were made 
when the Service was done, the County for 
_ which it was made ſhall have the Benefit of the 
Ship, Ammunition, and Victuals, and of the Ser- 
vice of the Men, being made more expert a- 
gainſt another Time, and the Ship may with 


tome eaſy Charge ſerve again, and nothing 


loſt, but the Expence of the Victuals; and the 
Kingdom ſhall be ſo much the more ſtrengrh- 
ned by having ſo many Ships made or pre- 
pared; and they may have Account of their 


Money how it was beſtowed; and if any Sur- 


pluſage be gathered, to have it reſtored ; and 
that the Law is ſo, that if the Money be re- 
ceived of the County, and not imployed ac- 


cordingly, the Party ſo receiving it, and de- 
raining it, or miſ-employing it, is to pay a 


Fine to the King for the ſame, and is account- 


able for the Money, appears by two Records, 
The one in Hill. 16 Edw, 3. Rot. 23. Banc, 


Re. where two Soldiers were indicted, for that 
_ they taking 31. a-picce towards their Arms, 
and the bringing of them to the Place where 


able to thoſe of the 


they were appointed to ſerve the King in Eng. 
land in his Wars, they went not, but tarry'd 
ſtill in their Houſes, and retained the Ar- 
mour and the Money which they had received 
for that Purpoſe; the upon being con- 
vented, pleaded not guiſty, and the one was found 
to go in the Service according to the A 


pointment, ſo he was diſcharged; and the other 


was found, that he received the Money, and 
went not to do the Service, nor reſtored the 
Arms nor Money; thereupon he was commit- 


ted to the Priſon, and paid to the King a Fine, 


and found Sureties to pay the Money to the 
Hundred from whom he had received it. 
The other was Hil. 20. Edu. 3. Rot. 37. 


Banc, Regis there two high Conſtables were in- 
dicted, for that they, 5 Edu. 3. had received 


ſix Marks of the Towns in their Hundreds, to 
ſer forth Soldiers, and had not ſer them forth, 
but detained the Money; which they denying, 
it was found that they had received the Mo- 
ney for that Purpoſe, and had disburſed 10 s. 
and 64. thereof towards the ſetting forth of 
Soldiers, but had retained 38 5. and 6d. and 
not disburſed it; thereupon they were fined 


and impriſoned, and aſterwards enlarged upon 
Sureties to pay the Money they had retained 


undisburſed, at the next time the King com- 
manded Soldiers from thofe Parts: By both 


which Records being for Offences done ſo long 


before, it appeareth, that thofe that have re- 
ceived Money of the Country to prepare Ships, 
and not employ'd it accordingly, they are an- 


ſwerable to the King and his Succeſſors, to pay 


a Fine for wag ge pas of it, and are charge- - 
ounty of whom they re- 


ceived it for Payment thereof. 


8. For the left Point, I conceive, that this Cer- 


tiorari directed to the two that were late Sheriffs 
at the Time of the Aſſeſſment, and not to the 


Sheriff that was at the Time of the Certiorari 
awarded, who is the only immediate Officer to 
return the Writs, is not legal; for it is the 


firſt that hath been ſeen of that kind; for all 


Writs are directed ro ſome immediate Sheriff, 


requiring him to demand of the former She- 
riffs, what they did upon the former Writ 


and they are to return to him what hath been 
done, and he to return the ſame unto the Court 
whereunto he is an immediate Officer, and 


the former are not any Officers; ſo the Sci Fa 


_ thereupon grounded, I conceive, is not good: 


Alſo the Sc Fa to warn Mr. Hambden-ad oft en- 


diendum ſi quid pro ſe habeat &. quare de præ dict 


vigent ſolid onerar non debet, not ſhew ing to whom 


is uncertain, and is inſufficient: Thereupon 1 


conclude upon the whole Matter, that no Judg- 
ment can be given to charge the Defendent. 


The 
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Tbe Argument of Sir. William Jones, Knight, one of the Juſtices of 


bs Majeſty's Court of Kings Bench at Weſtminſter, in the 
- Exchequer Chamber, in the great Caſe of Ship-Money. 


N Eaſter Term there Iſſued forth a Ser Fe and 
this doth rehearſe divers Sums of Money 
aſſeſſed upon divers Perfons in the County of 


| Bucks, for providing a Ship of 450 Tons, with 


Men Ammunition Cc. to attend the King's 
Navy for defence of the Kingdom. 

And afterwards. upon a Certiorari out of 
Chancery, directed to the Sheriff, to rectifie 
thoſe Aſſeſſments, and the Names of thoſe that 


made default of payment. Mr. Hambden was 


returned to be aſſeſſed at 20 5. and hath made 


default, | 5 


Upon this Return the King by Aittimus out 


of the Chancery ſent the Writ, the Certiorari 


and the return to the Barons of the Exchequer, 


to do as the Court ſhall think fit. 


Thereupon a Sci Fe went forth tothe Sheriff 
to Summons Mr. Hambden to ſhew Cauſe why 
he ſhould not pay the 20s. aſſeſſed upon him: 
He was returned warned and appears and de- 
mands, by Oyer of the Several Writs and their 


returns, and of the Sci Fa? and upon all this 


he demurreth in Law, and Mr. Attorney hath 


joyned in demurrer with him. And my Lord 


Chief Barons and the reſt of the Barons have 
adjourned this hither, to deſire the Advice of 


all their Brothers of the Law, and indeed it 
requires Advice, for it is as great a Caſe as ever 


came to be adviſed on before Judges. 
| ay it is a great Caſe, it concerns the King 
in his Royal Prerogative, and the Subject in his 


Intereſt, in his Land and Goods, and Liberty of 


his Perſon . They that have ſpoken already, 


and they that ſhall ſpeak after me, ſhall hardly 
_ eſcape the Cenſure of the People, of ſome that 


have ſome Underſtanding, of ſome Peradven- 


ture that have leſs, and of ſome that have none 


at all, but ſpeak according to their Opinions, 


Affections or Wills. Falices eſſent Artifices ſi 


per ſolos Artifices Fudicarentur ; we ſhould be happy 


to Judged by them that are Learned, bur 


when it is by them that underſtand not, then 
it is turned into Calumny and Reproach. 

Some have taxed them that have gone or 
will go with the King, as though they were 
fearful and went about to Captivate the Liberty 
of the People and take away their Goods: Some 
are taxed on the other fide, if on the contrary 
that they are given to Popularity, fo as I may 


ſay as the Pſalmiſt. Domine me pi ſuiſti in lubrico 


loco, for it is impoſſible to eſcape their Tongues 
between thoſe two Decks of Cenſure I am like 
to fall. And however I may fall with my 
3 with God's Grace I ſhall make no 
Shipwreck of my Conſcience. - 3 

lam truſted by the King to diſplay his Juſtice 
equally to all, and ſworn to diſpenſe his juſt 
Prerogative, as well as the Subjects Liberty; 


— 


) 


and if we do otherwiſe than as Judges, we do as 
falſe Men. If any Man offend contrary to 


his Oath, he doth forfeit his Lands, Goods and 


Tenements, I ſhall not therefore for any reſpect 
do againſt my own Conſcience; but deſcend to 
give JUnit, not regarding the Watery 
Mouths of others. | 95 

The King's Council, and the Council at the 
Bar have ſpoken ſo largely to this buſineſs, 
and it is ſpoken to by my Brothers ſo fully, that 


] can hardly ſay any thing but what hath been 


ſaid before, ſo I will ſelect ſome few things, to 
ſatisfie my own Conſcience, though l cannot 
fatisfie any Man's elſe, which Iwill do as plainly 
as I can and as I ovght to do. And if there 
had not been a variety of Conteſtat ion I ſhould 
have ſpoken very little, but now neceſſity requir- 
eth that 1 muſt enlarge my ſelf a little more. 


I will State the queſtion, and in it put ma- 
ny things objected out of Doors. The queſtion 


is, whether the King of Fngland, when he 
perceiveth danger to be imminent to the King- 
dom, and a neceffity of Defence, may not by 
his Writ, ſend to all Counties aswell Inland 
as Maritime, to charge them at the charge of the 
County for a convenient time to provide Ship- 


ing with Men and Ammuaition &. but no 
Money to come to his Purſe, but the Ships to go 


to defend the Kingdom, 
The Queſtion 7 


continueth bur for a time, and therefore this 
cannot be perpetual, for when the occaſion 


ceaſeth the Taxes muſt likewiſe ceaſe. There 


is a Caſe to this purpoſe 39 Hen. 6. Fol. 39. 
Protection Brooke. A Protection granted to one 


for three Years, and the Queſtion was whether 
a good Protection: The Rule is, the King may 
grant a Protection for one Year, and ar 
the Years end, renew it for another Year 
if the occaſion require it, and ſo for a third 


Year, yet he cannot at the beginning give a 
Protection for three Years together, ſo in this 
caſe though the King may upon an immergent 


occaſion, command Ships, yet by reaſon of 


that occaſion, he cannot make it perpetual 
for the occaſion may ceaſe. ht NILS IG 


- Secondly, ſer out of the caſe this: that I will 


not exempt the King's Majeſty himſelf, to bear 


a part of the burthen, the Head and Body 
muſt go together, he muſtjoyn with his Subjects 


in the defence of the Kingdom. 
Thirdly, the! Queſtion is not whether for a 
Foreign War he may command this charge, 


it muſt be only in defence of the Kingdom in 


caſe of imminent danger. 


. —— 


tands not whether the King 
may draw it to be a perpetual charge upon the 
Subject, which under tavour he cannot, for 
this goeth upon a Fear of a Danger, which 


Fourthly, 
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Fourthly, It is not whether the King may lay 


this to draw a Sum of Money into his own 
Purſe, for the King ſends to have no Money, 


but to provide a Ship, and if the Sheriff ac- 


cordingly provides a Ship there is an end of 
the bulineſs all this is out of the Cafe, _. 
What Cathn Chief Juſtice compared a fine 
to Janus Bifrons having two Faces, the one looking 
backwards, the other forwards, fo may I of m 
Argument, I ſhall firſt look backwards, and tell 
you Luid fecimus, what we have done, and then 
forwards and tell you Luid faciemus, what we 
thall do. 5 i 
T he Quid fecimus reſts in the advice we have 
given to his Majeſty in the caſe, and the 
opinion of the Judges Subſcribed with. their 
hands delivered over to his Majeſty (which 
being read at large by him) the advice we gave 
conſiſts of four Aſſertions. 
Firſt, That when the Kingdom is in danger 
bes Kingdom is to joyn in the charge of 
efence. my 


Secondly, What ſhall be adjudged a danger, 


and what not, his Majeſty is the ſole Judge 
thereof, and of the mcans how to preyent and 
. Oper 3 

Thirdly, That in caſe of danger he bath 
Power to ſend to Inland Counties, as well as 
to Maritime, to Aſſiſt to Defend againſt In- 
va ſion. | 5 8 

Fourthly, That the King hat 
Compulſion, to puniſh thoſe who refufe to con- 
tribute to then 8 
This opinion being joyntly and ſeverally 
delivered by us, declared by my Lord Keeper 
in the Star- Chamber, in the Preſence of us the 
Judges, before the Lords of the Council, with 
an intimation as if it were the full conſent of all 
the Lords of the Council before hand, - and 
there commanded to be inrolled in all the 
Courts at VVeſtminſter, yet we fo delivered 
our opinions, that if better reaſon was ſhown 
to alter them we might receed from them, for 
we had better recurrere, than Male currere. 
Nov to the 24 point, quid faciemus, whether 
to ſtand to this opinion or not, and then 
whether this Book or Record will warrant it, 


and how far it differeth from what we have 


done I ſhall ſpeak my conſcience, _ | 
Iam an Old Man and ready for my Grave, 
my Tongue and my Heart ſhall go together. I 


am of the ſame opinion J was of then; and 


| conceive what we then delivered was accord- 
ing to Law; with all modeſty ſubmitting to 
thoſe that have been or ſhall be of a contrary 
opinion, for the grounds of Law and Nature 
ſupports it. | 19 5 
Firſt, Salus Populi eſt Suprema lex. Qui ſentit 
e:mmedum ſentire debet & ont uod omnes tangit 
ab omnibus debet ſupportari, what do theſe Rules in- 
timare elſe, but that when a danger is imminent, 
that the Charge muſt lie upon the whole King- 
dom, and the burthen mult be born by all. and 


that is not denied by them that were of 


Council en the other fide. It muſt not be every 
kind of Fear and Rumour that muſt draw this 
Kind of burthen upon the Subjects; but ſuch a 


danger as the King in his under ſtanding perceiv- 


etch doth require a ſpeedy defence. 
Secondiyj, that the King is ſole Judge of this 


h a Power of 
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danger, and how to prevent and avoid it; not 
pat underſtood, for we are his Judges 
deputed, bur our Judgment flows from him. 
2 is ſettled in the King, he is the 

ountain of Juſtice, from Wikence all other pro- 
ceeds. Bractos ſaith, Res Mecarius eſt in terra 
ſua, we are Judges comulative not primative, 
ſo be is the ſupreme judge. In the Parliament 


the King is the ſole Judge, the reſt are but Ad- 


viſers. 22. Edw. 3. Fol. 3. here it is that the old 
faſhion of penning of Statutes was Rex Stat nit 
7. Hen. 7, afterwards it came to be with the 
Advice ot the Lotds and Commons Tem. 6. 
Hen 6. Rot. 41. Banc. Reg. there was a Prior 
brought a Writ of Annuity againſt one in Ireland 
Judgment in the Common Pleas, then after- 
wards a Writ of Error in Parliament, and 
there both Judgments reverſed, and in the 
entry of the Judgment the Record ſaieth, 
nos cum aſſenſu & ad Requiſition Comunit ar do 
reverſe the Judgment; where note the King is 
the Man that is the ſole Judge thereof, but it 
left not here; by the way obſer ve, out of this 
Record the Power of the Kings-Bench in England, 
for upon this Record it appears a Writ of Error 
brought in the Kings- Bench in England to reverſe 
a Writ of Error in Parliament in Ireland ; this 


ſhewerh the King ig Parliament is the ſole Judge, 
the reſt but Adviſers, fo as I ſaid before, he is 


the only ſupreme Judge of the danger himſelf 

alone, and of the way of prevention, whether 

by his Council or by his Parliament, 
The 34. affertion is, that the King withouc 


Parliament in caſe of imminent danger, hath 
Power to fend to Inland and Maritime Counties 
to provide Ships. And I think he may ſo do 
by the Fundamental Laws, Common Laws 
and Statute Laws, and by the Precedents. 


_ Firſt of all for the Common Laws admitted 
in Parliament, here I leave the Divines to talk 
of the King's Power, who under Favour take 
more liberty than is fitting to ſay in a Pulpit, 


that he that will have the Statute de tallagio non 


concedendo to be a Statute, or if it be, that it 


binds the King, that ſuch a Man is not Ceſar's 
Friend, ſpeaks without his Book. Bractos ſaith, 
Thar by the general Law of Monarchy, the 
Subjects Goods are at the King's Pleaſure : But a 
King culing by politick Advice, is to rule ac- 


cording to his fundamental Laws, which yet 
in England takes not away, but preſeryes thoſe 
Judicia Supreme Majeftatis. As to pardon: all 
Offences, to ſtamp Money, and infinite o- 
thers more declar'd in Parliament, 1. Fac. 


which Court is that tres beuls Court, of which 
none ought to think diſhonourably.. I leave 
Divines to talk their Pleaſure : We are to judge 


according to the fundamental Laws and Cu- 
ſtoms of the Realm. There is a Book which 
Mr. Attorney remembred well, that the King 


of England hath more Power than any other 


King. If the King muſt by the Law defend 
the Kingdom, he muſt lay a Charge to pro- 


vide for the ſame. The Common Law owns 


the King as Sovereign and Head of the King- 
dom, that ſhould defend and protect it, 8. Sam. 
19, 20, They would have a King to be adjud- 
ged by as other Nations had, and to go in and 
out before them, that was the Faſhion of Kings 
before, to judge his People by Laws, and to de- 


fend 
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fend them with Arms. It is an incident Qua- 
lity inherent in the King. It ſtandeth with Na- 
ture and Reaſon, that the King ſhould have 
the Charge of the Defence. If this inherent 
Quality ſhould be Hen away, how can he de- 
fend his People? Tf he be no more than a 
common Perſon, he cannot be a Kiog, unleſs 
he take the Defence and Protection of his Peo- 
PE ou him. Mr. Attorney ſhewed learned- 
y, the King is a Monarch and Soveteign, the 
People his Subjects: He is the Head of the 
Body, and therefore may command it. Fitz. 
Herb. Na. Br.and youre Prerogative, that the 
King protects the Bodies and Lands of his Sub- 
jects: He is Vicarius Dei appointed to protect 
the Kingdom; ſo there is à Tie of Allegiance 


that binds every Man, Stamford, Cap. 2. of 


Prerogative, the King by Law is the Protector 
of the Body, Lands, and Goods of his Subjects; 
ſo he hath a Liberty and Prerogative for this 
End, (not for his own Profit) in the Bodies, 
Lands, and Goods of his Subjects, in Time of 
Danger, 11 Hen. 7. Every Man in his own 
Perſon is bound to ſerve the King for the De- 
fence of the Realm, and gives a Reaſon, and 
that is the Reaſon of Prote ions, becauſe they 


are bound to it; therefore they ſhould have 


no Harm done unto them. The King him- 


- ſelf cannot free any Man from his Allegiance, 
without Act of Parliament; neither can the 


Subject free himſelf, as in Dr. Stories Caſe; fo 
you ſee the King's Majeſty hath Intereſt Pro bo- 
no publico in the Perſon. | | 
Now alfo he hath an Intereſt in our Eſtates, 
if it be pro bono publico, as in the Cafe of L. 

adjudged to have Power to come over 


Mens Lands, what Prerogative hath the King 
concerning that; and yet by Popbam, two 


chief Juſtices, and chief Baron, agreed, that 
where a Man hath an Inheritance in Lands and 
Woods, the King cannot cut his Woods for 
his private Uſe; unleſs it be pro bono publico; 


nor dig Gravel in another Mans Lands ; but 


yet in Caſe where it is pro bono publico, he may 
doit, and make Bullworks on their Grounds 
for Defence of the Kingdom. 5 

So for Pontage and Murage, the King can- 
not compel the Subjects to make the Walls of 


his own Houſe, or a Bridge for his own pri- 
vate Uſe, but where it is commanded to be 
done, where the Subject hath a Benefit, there 
it is good; ſo here is the Difference of the Caſe, 


where the King commands for his private Uſe, 


or pro bono publico. 


My Brother Crooke ank. the King may 
preſs Ships for his Service, but in the Defence 


of the Kingdom, but. not command Inland 
Counties to furniſh Ships; yer there is a Pre- 
cedent in Oxford there to the contrar. 


By the fundamental Laws of the Kingdom, 


he is the Defender of his Subjects, of their Bo- 


dies, Lands, and Goods; and where it is pro 
bono publico, they are to pay towards it; if there 
had not been Objections that dazzle'd me, I 
ſnould have done before this ee we 
The Caſe of the Abbot of Roberta bridge is an 
Allowance of this Charge, a double Charge of 
Lands there in two ſeveral Places. I remem-_ 
ber ina Parliament where I learn'd a great deal 
of good, 1 Fac. the King without Conſent in 


Parliament, laid an Impoſition on Merchan- 
one but it was in Caſe of Neceſſity, pro bong 
pu co. 

Now to anſwer Objections, and thoſe were 
many, my Brother Crooke did double and re- 
double them. Brother we ſit one next another, 
ancient Judges, tho different in Opinion. i 
ſpeak out. of my Conſcience, as you have 
poke out of yours; ſo, tho' there be Varie- 
ty of Opinions, yet Conſcience is the fame. 

Firſt, faith he, the fundamental Laws of 
the Kingdom hath ſettled a Property in the 
Goods in the Subject, that without their Con- 
ſents, this cannot be taken from them. 

This doth not trench upon the Property of 


the Subject, if you take the Caſe right: If 


this be a lawful Prerogative in the King to lay 
this Charge, then how can it be ſaid, that the 
Subjects Property is invaded? For if the Proper- 
ty ab initio be in the King, then the Law an- 
nexed this to the Lands and Goods of the Sub- 


ject in the Beginning, and made them liable to 


it by a ſecret tacite Condition. If a Man do 
enter for a Condition broken, this is no de- 


veſting of the Property out of the Subject. If 


oods be given to one till ſuch a thing ha p- 


G 

peth or upon ſuch a Condition, there is a 
Property in the Donee, yet it is clogged with 
a Limiration and Condition; and when the 


one or the other happens, the Property may 


be reduc'd or transfert'd, as in all Aﬀeſſments, 


and Rates, Goods are liable to the Payment 


thereof, ſo for the Payment of thoſe things ne- 


ceſſarv for the Defence of the Kingdom, with- 


out their Conſent; for if legal, what needs 


this Condition? I would wiſh no Man to cla- 
mour, that this is to deveſt the Subject of the 


Property in his Goods; for it is nothing but g 


what is for the Defence of the Kingdom. 
The next Authorities objected by my Bro- 
ther Crooke,are the Laws of William the Conqueror, 


and Chr. of King Jobn, theh the Statutes, then 
Forte ſcue, and thereof, faith very much, that 


the King of England cannot lay Taxes upon his 


Subjects, without their Conſent in Parlia- 
ment. | bs . 
And where he ſpeaks of Taxes and Charges 


cannot be impoſed without Conſent, ſome o- 
ther Places of the Author do ſhew, that it is 


where the King impoſeth it for his own * 


vate Uſe, and not in Caſe of publick 
8 3 f | 
The next is, 13 Hen. 4. the Charges of 1 4. 
upon a Cloath for meaſuring, adjudged void. 
I conceive it was not adjudged void upon that 
Point; true in Parliament it was complained of 
as a Grievance to the Subject; bur every Pe- 


tition in Parliament doth not argue a Right; it 


may be it was ad damnum, yet abſque injuria, 
that Caſe differs much from this, for there was 
a Charge to a private Benefit, and no Regard 
to the publick, which perhaps the Law will 
not allow, but where there is a quod pro quo; 
nor of the Caſe of Dice, Cards, Monopolies, 
thoſe Caſes nothing like this: fo a Com- 
miſſion of Sewers may lay a Charge for 
the Repair of a Bank, when the Lands are 
overflown, and the Owners be not able, the 
Neighbourhood muſt be taxed ; ſo in Caſe of 
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Then the Statutes of 2. Rich. 2. was objected; 
othing muſt come to the King's Purſe nor ro 
the King's Coffer, but it muſt be for the defence 
of the Kingdom. | | 
This was no Jawful Charge, becauſe the 
intention was tO fill the King's Cofters, which 
yere empty, and that could not be done hut by 
arliament ; ſo it is not in our Caſe, no Money 


is to come to the King's private uſe, 


That of Hen. 4. for repealing of Commiſ- 


- fions that were accorded to provide Barringers, 


the Record ſayeth only that the Kings anſwer 


to the Complaint was le Rey ſe aviſera oveſq' 


ſes Signore. 5 

Then he cometh to the Statute of have. a 
and Paundage only for ordinary defence of 

hy there ſhould be any difference between 

an Inland County and a Maritime I know 


not, ſince to the common defence all are 


cqually engaged as one intire Body, ard the 


Inland Counties have the benefit by ſending 


their Wools by Sea, and yet they muſt not 
help to the es of the Sea. As in the 


natural Body one Member helps another, ſo 
when the Maritime Counties are not ſufficient 


to make defence (as in caſe of extraordinary 


defence they cannot be) the Inland County 


muſt contribute: Beſides, the King may unite 
an Inland County to a Maritime and make them 


but one County; is not he Lord of the Land 
as well as of the Sca? What was the Law 


before the diviſion of Counties? Surely it was 
equal in charging the whole Kingdom, for 1 


ſce no reaſon but an Inland County ſhould be 


chargeable by Law, as well as a Maritime. In 


antient times, things done upon the Sea, were 
tryed upon the Land in the Kgr Bench as 
by many Records * One 1s of a 
Norman Robber upon the Sea. 1 
Object. But if this be ſo, the Law ſuffereth a 
greater Inconveniency, vis. that the King 


may by his Writ charge what and when he 
pleaſeth. | 8 


Reſponſ. This the Law truſteth the King's 
oodneſs with, that he will not require it of 
is Subjects but when here is occaſion, and he 


may doit ſo long as he continues it no longer 


than there is occaſion. | 


Object. But were not Dr. Cowel and Dr. 


Mazwaring ſentenced in Parliament for ſuch 
Tenents. | 


Refponſ. They were ſentenced and deſerved- 
ly, but different from our caſe, I was a Member 


in the Parliament, and was in the lower Houſe 
when Cowel was ſentenced. I will tell you 


what Dr, Cowel did: He wrote a Book, and 


under the words Prerogative Subſidĩes and Kings 
inferred as if the King might make Laws 
without conſent in Parliament, and wrote 
againſt the Common Law which the King is 
ſworn to maintain, thereupon he was Sentenced 


and his Sentence was juſt, and I gave my voice 
for it. The other was Dr. Manwaring, he 


Preached two Sermons that the King was not 
bound to obſerve his Laws, that the right and 
liberty of the Subjects are at the King's will 
and pleaſure without Parliament, and that this 


doth bind the conſcience of the Subjects, and 
that they are bound to pay Loan-Money upon 
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5 of eternal Damnation, and that they that 
id refuſe to pay the Loan - Money, did offend 
againſt the Laws of God, and were guilty of 
diſloyalty and diſobedience, and that the Au- 
thorlty of Far llamend dot neceſſary to 
the granting of any ſubſiu For this h | 
Sentenced an Foo * 1 a 8 
or railing of Money tor his on uſe, but this 
is to * his Subjects to provide 9 15 
the defence of the Kingdom. l 

Object. The next Objection was Ceſinage, that 
by that Tenure great profits ariſe to = King 
for defence. bs 4 

Rejponſ.. Shall the defence of the Kingdom be 


laid upon thoſe which have a Revenue for their 

own Maintainance? What will you have the 

King to haye to maintain himſelf, his Pon, 
il 


his Children, Intelligences abroad, will you 
ſtrip him of all this? It is true, I hold that the 
King with the Subjects mull 
in the defence of the Kingdom. If the King 
be Rich you ſhould have- pleaded that the 
i had ufficient in his Purſe, 
je. Then it is objected, that there is 
no 2 danger, and that this charge is 
not allowable neither by the Common Law, 
Statute Law or Cuſtom. 5 | 
I fay it is due by the Common Law, but will 
you have danger ſo apparent as Hazibal ad 


Fortan. Will you ſuffer an Enemy to come 


in before you prepare to reliſt, 1f once he 


gets in, you will hardly get him out, is not 


that as much to be commended, that goth pre- 


vent a danger before it cometh, as when it 


comes? ls not the care to prevent Fire from a 


Houſe before the Fire takes hold of ic as 


great as when it is on Fire to quench it? there- 


tore the King like a good Phyſician, ſeeing a 


Diſeaſe growing before it gets too much Strength, 
prevents it. | f 


Object. In ſix Weeks time, a Parliament may 


be called. 


| Reſporſ. Though it may be, yer after they 


meet, a long time they ſpend in Conſultation 
before they can do any thing which would be 
too miſchievous in a ſudden Invaſion and there- 
fore King Edw. 3, in his 10th, 1150 and 12th 


Years, whilſt the Parliament was fitting ſent 


forth his Writ for Aid. | 


Objeck. It was alledged by Mr. Holborne that 
the Law of Nature teacheth every Man to 


defend himſelf, . © 


Reſponſ. What I pray you, will you then have 
5 Hee 1 Forces 


done, when a ſu | 
muſt be raiſed in Cornwall, ſome in other Parts 


of the Kingdom as remote and all muſt meet 
together? If the King muſt expect ſuch an 
actual Invaſion, before ſuch time as he ſends 


forth his Writs to have them all in Readineſs 
how poorly would the Kingdom be defended 


at that time? our Forces would be ſcattered and 
cannot be brought rogerher , which thus divided 


cannot withſtand a Foreign Power. 


Obel. The laſt Objection was that the King 
at his pleaſure, may draw when he pleafett 


this charge upon the Subjects if he ſay he is of 


opinion that there is danger. 


Why may not the Law allow this and truſt 
the Kings Judgment here as well as in the caſe 
of a Ne exeat Regno, in which if the King 


com- 


miſſion, that was 


joyn together 
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tifieate under the 


the Subject to no pur 
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commands his Subjects to ſtay at home, for 
ſuch and ſuch a cauſe, the cauſe is not travet ſa- 


ble Fur Her Ne B. 165. 85. 7. Hen. 7. layeth 


if the King doth rectiſie an Act of Parliament, 
you cannot ſpeak againſt it to the King's Cer- 


10 n God Alm key bleG the Kiog, it 5 
in, Cod Almighty bleſs the King, it is 
aint preſuaption 6f Law, that the Kin 


whoſe Heart is in the hand of the Lord ſhould: 


tell a lye. God gives Wiſdom togovern aright. 
lying Lips do not become a Prince, truth to 

od Almighty he owes. The Law ſays, the 
King may neſcire verum, but not dicere falſum. 
The King may not know a truth, but cannot 
(prak fallcly. , Next een Irm, he is 
bound to adminiſter Juſtice,” and not to grieve 
his Subjects. Is he ſo unwiſe to charge them 


and himſelf without cauſe; with providing of 


Ships? What benefit comes to him by it? ſure- 
y wo tell a lye will be no advantage to him; 
were e wickedneſs'to lay a _— on 
e; thus he ſhall charge 

himfelf and his Su about nothing, do any 
Man think he will put a burthen upon his 
Subjects without cauſe ? we have a good King, 
nd our imaginations ought to be good of 


. * * 


| The Fowrh Aflertion is, that the King hath 


Power to co them to the contributing to 
this Charge. is power of the King is a 
ſpecial Prerogative, and if good at Common 
Law; it taketh away the Sratute, when it is 
pro hono publico to defend the Kingdom. 


The general words of a Statute ſhall never be 
Nr Nel to extend to it; the Chatacter of 


Ling Jobs ſhall never take away the King's 
Prerogative, neither the Statute de tallagis won 
concedando, which I agree to be a Statute, and ſo 


my Lord Cooke allows it to be. Now this 
power of the King, of which I argue, is a ſpecial _ 
Prerogative in point of Government 3 it is a 


opria to a Scepter quarto modo, therefore: the 
3 words of 7 Starme ſhall never be 


conſtrued troextend unto it as if the King hath 


a ſpecial intereſt in Land by his Prerogative, 


it doth not paſs away without perciſe words as 


the Books are infinite in it. If the King grants 
away Land by his Letters Patents parcel of a 


Fiorreſ without ſpecial words, this ſhall remain 


ſubject to the Ferreſ Laws ſtill, ſo many caſes 


may be put when general Words of a Statute 
extend not to a particular Prerogative, if 


general words of the Statute ſhould take away 


theſe Aids, why do they not take away the 


Aids of pur faire Fitz! cbivaler, & pur file marier, 
n eral words m y indhdochenr as 


well as this; but you all grant that theſe Aids 
are not taken away and by the ſame reaſon 1 


conceive this remains. 


My Brother Crawh held that ſpecial words 


= 4 


eat Seal, Nl tiel Record is 


queſtions, After long diſputes, it was anſwered 


his Prerogative, becauſe it would have been an 


AQ againſt reaſon. I will tell you what I have 


heard. adjudged in this caſe in the Parliament 
held 1. Fac. there were two things expreſly 
"moved : Ons that ther might 15 no 1 ard- 
ſhips or Lenure of the King; The other that 
ker. might not allow Sachchrd Jo theſe 


y the whole Parliament, that fuch an Act of 
Parliament to top the Prerogative of Tenures 
would be void, becauſe it Is inherent in the 
Crown, every Man holds immediately or 
mediately of the King, as 2. Hen. 7, an Act of 
Parliament to reſtrain the King's non obſtante to 
diſpence with penal Laws as not to . pardon 
Murcher js void, his Perſon and Royal Preroga- 
tive cannot be reſtrained by Farliament; thus I 
have done with the former and larger part of 
Now I come to ſee if the Record will main- 
tain that which we have here, and I think it 
will bear it both for Matter and Form. Firſt 


let us ſee whether there be Subſtance enough, 


to ſhew that there is danger ſufficient for this 


Prerogative to require Aid and Aſſiſtance; 


and I think there is ſufficient, the French King, 


the Spamiard, the low Countries all up in Arms, 


who knows what danger this Kingdom may be 


in, and if the King ſay it is in danger it is not 


traverſeable, if the King had ſaid no more but 
this pro defenſione Regni without any more, 


ſay ing, it had been ſufficient. It alſo recices that 


there were Predones, Pirati, that took away both 
Men and Ships, and that Foreign Proviſion 
was making to take away the dominion of the 
Sea, and that all this was ad Gravandum regnum 


noſtrum and therefore commands a Ship to be 


rovided ad defenſionem regni, here the danger 


1s general and therefore the defence muſt be 


general. 


. An indifferent and equal Aﬀeſſment is firſt 
to be made, and then the Overplus of the Pro- 


viſion to be reſtored according to to the Writ ; 
for unt il che Money be had? how can the Pro- 


viſion be made; though it has been ſaid, let the 
Ships be firſt built and then make the Aſſeſſ- 


ment; that cannot be, for with what ſhall 


the Proviſion be made? The Money muſt. 


do it. 50 
For matter of Precedents, as Danger &. Ido 
not much e e had nor time 
to peruſe them, but 
Reaſons. (My Lord or aked bim what 
bis Advice was, be anſwered) 77 | | 
My Advice is upon the whole Matter, that 


the Barons finding the other Proceſs of Court 


Sc# V to be according to the Exchequer, 
(for that I leave to them) judgment ſhall be 


the 20 f. with this limitation and condition, that 
none of it comes to the King's purſe, for if it 


do my opinion is againſt it. 


THE 
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conclude” on my former 


iven that Mr. Harbden ſhall be charged with 
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The Argument of Sir. Richard Hutton Knight, one br the 
Tuſtices of bis Majeſty's Court of Common Pleas at VVeit< 
minſter in the Exchequer Chamber, in the great Cauſe 


of Ship-Money. 


T HE King by his Writ, 4. Aug. in- 


forms that there were gathered Pirati ac 


Maris Graſſatores, and that they were gathered 


together in hoſtile manner to hinder our 
Merchants from bringing their Goods into our 
Ports, and reciteth that there are Wars abroad, 
and that conſidering theſe perils and dangers, 
and that the defence of the Kingdom conſiſts in 
the defence of the Sca, which at all times 


| belonged unto this Kingdom, and that ty 


eharge of defence is to be borne by all. An 
the King is loath that in his time, fuch an 
Honour as the Dominion of the Sea ſhould fall 


away or be diminiſhed and not be defended, 


hath therefore ſent a Writ to the Sheriff of 
Bucks (as to other Counties) to provide a Ship 
of ſuch a burthen againſt the 1 of Mareb, and 
to come to Portſmouth, and there to remain for 


26 Weeks, and to do as ſhall be directed them 
for the defence of this Kingdom. And the 
Writ direQed that all that are Inhabitants 
| ſhall be Aſſeſſed for the providing of this Ship 
with Men and Ammunition. 8 | 


By Force of this Writ, Mr. Hambden being 


Aſſeſſed at 20 s. there went forth a Certiorari a 


Year and a half after directed to the Sheriff of 
the County of Bucks to certifie what Sums 


they had Aﬀeſſed by virtue of the ſaid Writ. 
4 Auguſt, and there are two ſeveral Certificates 


returned into Chancery : One that Mr. Hamb- 
den was Aﬀeſſed at 20s, The other that he 


hath not paid it. 5 ati. 13. Car. the King, 
by Mutimus out of Chancery recites that when 
he awarded the Writ. 4, Auguſt, Salus regni 


periclitabatur and that it was for the defence of 
the Kingdom and ſecurity of his Subjects, and 


_ doth fend this Wric en the Certiorari 
and Miutimus to the 
and commands the Barons to do that which 


arons of the Exchequer, 


appertains to Juſtice to be done, Whereupon a 
Sci F# is awarded whereunto Mr. Hambden hath 
appeared and demanded Oyer of the Sci Fa? Mit- 
timus Certiorari and the Writ 4. Auguſt, and hath 
demurred generally, and Mr. Attorney hath 
joyned in demurrer, and how this Sc? Fe lieth 


1s the queſtion. 


And | am of Opinion that this Sci Fa doth 
not Ive and that judgment in this caſe ought 
to be given againſt the King. For the better 
under{tanding of the Court, 1 ſhall obſerve in 
the Method of my proceedings, 

Firſt, Whether a Charge' of this Nature 
may by the King be impoſed by original Writ 


only under the great Seal without a Parlia- 


ment. 


| Wherein 1 hold it cannot be proved by 


any Authority or reaſon, unleſs in time of 


actual War and Invaſion. 8 | | 

| Secondly, I will anſwer thoſe objections made 
only before by them that have argued, that 
theſe Statutes do not extend to this kind of 
Prerogative, and that this Prerogatiye is not 
taken away by any of theſe Statutes 

_ Thirdly, I will anſwer the Precedents, both 
by Precedents of equal Nature, and by ſome 
reaſons whereupon 1 will conclude that this 
Prerogative and Power which is Monarchical 
is included and taken from the King, and that 
this muſt be done by Parliament. TAY 


Fourtbiy, I will anſwer ſome objections that 
now have been raiſed, and before made by, 


Mr. Solicitor, 


Fifibh, Iwill juſt open the Writ, that it neither 
containeth Matter ſufficient in the Writ it ſelf, 


nor is there Matter to warrant any ſuch le 


as is pretended, neither is the ſame lawful, 
nor can it be mended by the Mittimus, nor 
can be commanded by thoſe Sheriffs that are 


no Sheriffs in this caſe upon the matter. 


Now, as my Brother Jones hath taken a 


gent deal of pains and time, I will not be 


rawn from my own order by what he hath 
ſaid; but anſwer him in his Argument. Firſt 


I fay, that this Power of Aſſeſſing of Money 
being a great charge, cannot be by the Law 
at this day, unleſs in time of actual War, im- 


poſed upon the People but by Act of Par- 


liament. _ + N 1 5 1 0 
The AQs of Parliament that have been men- 
tioned the firſt was Mag Cbar which is an 


antient and greatStatute; it cometh into us with 
an Inſpeximus from Ed. 1. confirmed thirty 
times, the Words are, Dedimus & concedimus bas 
Itbertates ſubſcriptas in perpetuum. Nullus liber homo 
capiatur wel impriſonetur aut diſſeſſtetur de libero 


Tenemento ſuo vel libertatibus Oc. aut aliquo modo 


diftringatur aut in Carcerem mittatur niſi per legale 


Judicium parium ſuorum, vel per legem terre, Kin 
William the Conqueror made theſe Laws, an 


{wore Men unto thoſe Laws. And then King 


Edward in the laſt Chapter commands them 
to be kept, and he will keep them ſo long 
as concerned him and all his People for ever. 
And for this they granted him a fitteenth part 


of all their Goods, and it is a Statute here to 


this day, Stamford Fol. 172. to be tryed per Pares 
as the Barons at this Day have for their Tryal 
the priveledge of this Statute. Wa 
The next Statute is 25 Edw. 3. Chap. 5. re- 
citing, and for as much as divers Perſons &. 
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we have granted for us and our Heirs that we 
ſhall not draw ſuch Aid and Prize into cuſtom 
for any thing done heretofore by any other 


Rule or Precedent that may be found, fo there 


is now not only for Taxes for War, but for 
any other buſineſs whatſoever, forſque* de comune 


my Brother Crooke, though my Brother Fones 
flighted 8 13. Hen. 4. the princĩpal 
Caſe being then a grant of an Office of meaſur- 


ing of Cloath and put in Practice, and being 
granted out of Parliament condemned to be 


void; for the King cannot grant any common 


conſent de touts Ia Realme, ſaving the antient Aid Charge on his People but in Parliament, and 


and Prizes due and accuſtomed, and this ſaving though my Brother Jones ſad that perhaps ſuch 


is nothing, for this Statute extends to no par- 


ticular, tor if any extend to Aid by Tenure, all 


England is not bound unto this but ſome ſew. 
The Statutes extend to ſuch Aids as the 
whole Kingdom is ſubject unto, none 8 
that all the Kingdom holds of the King pur fil. 


The Statute of 34. Edw.1..concerning certain 


_ Liberties granted by the King to his Commons 


this is Printed Ano 1542. 25. Her. 8. no 
talliage to be taken or levied to us our Heirs or 


Succeſſors, without the good Will and Aﬀent of P 
the Arch-Biſhops, Biſhops, Barons, and other 
Burgeſſes and Freemen of the Realm. This 


Stature hath been quarel'd withal, but the 
Words are very effectual. 


The Statute of 14. Edw. 2. agreed to be 
Perpetual by my Brother Jones, for my 


art I can ſee no Reaſon why it ſhould be ſo. 
he Statute reciteth, that whereas, the Barons 
and Commons of the Realm, have ue of 
their free will the King an Aid towards 


his Wits as well on this fide the Sea as beyond, 


of the ninth Sheep, the ninth Sheafe, &. an 
the ninth part of all their Goods, we will and 


grant for us and our Heirs, that the fame fo 
charged ſhall not be brought into Example to 
make any Aids, he doth not fay ſuch Aids, but 


by Conſent in Parliament. No Man can fay 
gainſt theſe words, they are ſo full and 


4 ſolute. 


The Statute of 25. Edu. . enacts that none 


ſhall be compelled to find Hobbellers. Si il ne 


ſeit per comune conſent in Parliament, the rea- 


ſon given in the Parliament Roll is very ob- 
| ſerveable. Car ceo eff invoutiter lo drojt del Rojaline. 
Theſe words are in the Roll, yet left out in the 
5 prints Statutes, but the Reaſon 1 know not. 


"his Statute of the 25. Edu. 3. is confirmed 
by the Statute. 4. Hen. 4. | 


The Statute 1. Rich. 2. A very good Statute 


though in a young King's time, enacted and 
done by the Lords and Commons; there have 
been many Inventions to charge the Subject. 


Now Hey. 4. invented many Benevolences and 


2 Charge was Damhum, yet not Injuria, ſurely 
had not there been more 5 it, it had not been 
damned as illegal. 1 | 


The other Authority is that of Forteſewe, 


though my Brother Jones in that Book doth 
omit that which is Material, for that Man he 
was ſworn Chief Juſtice of England, and after- 
wards made Chancellor who ſaith expreſly in 
his ninth Chapter that the King of Erglend can- 
not alter any Law. That he governeth his 
People not only by Royal bur by Politick 
ower, and can lay no Charge upon them 
bit by Parliament. 

The King can change no Law nor make Land 


Gavel-kind which is not, nor make Land de- 
viſible which is not, which he might do if it 
were to be done by Power Royal, and Forteſcue 
concludeth with this excellent ſaying, Fol. 26. 


6. Rejoycetherefore Sovereign Prince, and be 
glad, for the Law of your Realm adminiſtreth 
to you and to your People no ſmall Comfort 
and Security cc. Prerogative ſtrengtheneth the 
Subjects Liberty, and their Liberty ſtrengthen- 
eth the Kings Pretogative. Cap. 38. is full 
and ſtrong againſt the Ki 

Jones was pleaſed to omit: The King may b 


his Officers take Neceflarics for his Houſe, 

nevertheleſs he is bound to pay for them, for 

by the Law he ought not to take away any 

of the Subjects Goods without 1 Satis- 
a 


faction for the ſame; neither can he lay any 
Talliage, Subfidy or other Burthen, or make 


new Laws, of alter old, without expreſs Agree- 


ment of his People in Parliament. 


I have done with the poſitive Part of my 


Argument. I will not trouble you long, I will 


Anftwer ſome Objections now made, and here- 


tofore made * theſe Statutes. | 
. Firſt, For t 


but an Extract our of the Statutes of 25. Ed. 1. 


which is upon Recotd, the other not being to 
be found upon the Roll. It was averred ane voce, 


it was a Statirte,though not without Probability 


it was no Statute, as it was learnedly obſerved 
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ng, which my Brother 


Firſt, For the Statute de tallagio non concedendo. 
True, it 3 probable that it was no Statute, 


any ſuch like Charge, il | but te 
of Benevolence, bur indeed they were Impo- therefore he thought it à Statute of ſome 


gf that name. 


will confirm thoſe co Authorities cited by 


that is recited, that whereas divers Inventi- by Mr. Solicitor, in reſpect ot the King's Abſence 


ons Ge. (all the World'F chink is full of lu - beyond the Seas, only 1 collect this out of his 


ventions) it is enacted frem henceforth, that N that he thought that that Statute 
the Subject ſhall no ways be charged with did reach very far againſt the King, which he 
ey gave it the name could anſwer no way, but ig take it away, 


o 


ſitions, and great Charges were collected with Fore © © . 

tha ä NWWext, my Brother Berkeley would haye the 
1 »conclude with that Statnte of this King, Statute of An 3 ro be but a temporary 
the Petition of Right, which reciteh che Statute Statute, and but during the Continuance of the 
de tallagiv, very many pärtieuſar things are Wars. The 17 Part of the Statute is abſolute, 
mentioned there, Men are not to be compelled but the latter part is but a Temporary Statute 
ro ſend Money without common Aſſent inParlia- and but during the'Continuance of thoſe Wars. 
ment which is a Confirmation" of theſe Statutes: But it muſt '(rhe former part thereof) needs 
I have done with the Statue. be perpetual, for it is granted for the King and 
For the Authoriry of the Year Books, I his Heirs.. 2 A 


51 : 1 "OF ; N 
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The next Objection is by my Brother Tones 
and my Brother Crawley, that this Power Royal 
is part of the Prerogative appertaining to his 
Perſon and inherent to the Crown A proprium 
quarto modo ſo inſeparable that an AC of Parlia 
ment cannot take it away. 

I confeſs there are ſome inſeparable Prero- 


atives belonging to the Crown, ſuch as the 


arliament cannot ſever from it. And 1 will 
prove unto you out of Books, Caſes and Statutes, 


that the King cannot releaſe his Tenure in 


Capite. It was endeavoured that a Law ſhould 
be made that the Court of Wards ſhould be 
ſhuc up, it was reſolved it had been a void 
Law, ſuch is the Care for the Defence of the 


Kingdom, which belongeth inſeparably to the 
Crown, as Head and Supreme ProteQor of the 


Kingdom: So that if an Act of Parliament 


ſhould Enact that he ſhould not defend the 


Kingdom; or that the King ſhould have no 
Aid from his Subjects to defend the Kingdom 
theſe Acts would not bind, becauſe they would 


be againſt natural Reaſon. But in our Caſe 
here, there is no ſuch thing, for there is no 
AA that reſtrains the King to lay any Charge 
at all, but only ties him to one Means, by 
which he would come by it, to witt, by Parlia- 


ment. If before the Statute a Man alien Land 
held of the King without Licence, the King 


ſhall ſeize the Land, and have it forfeited to 


him and his Heirs for ever. Now by that 


Statute the Prerogative is reſtored to a reaſona- 


ble Fine only, this was as inherent in his Perſon 


as any thing could be, and yet it is reſtrained by 
- Parhament. eee. ES gb 
Before Mag. Char. the King might take any 
Man's Goods for his Proviſion, and cut any 


Man's Woods down, to Build or Repair his 


Caſtles, yet ſince that Statute it is Enacted Null 
Vicecomes necBallivus noſter capiet quo: c. niſi reddat 


liberationem, Nec capiemus boſcum alien ad caſtra 


vel ad alia agenda noſtra niſi per voluntatem illius 
cuſus boſcus en and to this day this Statute 


is of Force, that the King cannot take theſe 
things nor uſe his Prerogative. 11 

The Prerogative of Nulum Tempus occurrit Regi, 
is a great one, yet in ſome Caſe of Lapſe of 
Churches, this Prerogative is taken away by 
the Statute of 25. Ed. 3. Cap. I. where the 


King granteth for him and his Heirs not to 


preſent bur in his own time, and this ing 


| pleaded 11. Hen. 4. fol. 7. is adjudged again( 
the King, notwithſtanding the Rule of Nullum 


tempus occurrit Regi. 


The Statute of 7. Hen. 8. Cap. 3 . 


ccrning Reſtraint of Informations and that of 
21. Fac. whereby the King excluderh himſelf 
to make a Title to any Land, whereof he had 


not been in poſſeſſion within 60 Years before 
this time, he was tied to no time but unlimited; 
yet this great Prerogative is thus bound, 30 Ed. 
3. Cap. 10. Parliaments to be holdenevery Year 
one, or oftener if need be, becauſe of divers miſ- 
chances that may happen. It is tobe acknow- 
ledged as a gracious Favour from his Majeſty to 
his Subjects that he would admit of this caſe tobe 
argued inany ordinary Court of Juſtice, and not 
refer it to the Parliament to which Place, all ſuch 


Weighty Cau ſes are molt fit to be referred. I 


am latisfied in my Conſcience he would do no- 


thing in this Caſe, if he were juſtly informed, 
or may be informed he W not to do it by 


ow We | 
The Laws of England, Mutari non poterunt, 
* without conſent of 


ouncil gathered together, 
Si inaſit atum emerſerit, ſaith Forteſcue (as the Caſe 
of ours is) it is referred to the next Parliament. 
Si aliquid inconſuetm, then it is to be put to the 
Parliament. a * 
2. Ed. 3. fol. 7. There ariſeth a new queſti 
concerning theStaute of Wincbefter about * 
by Actions againſt the County where Robberies 
were committed; there the Caſe in reſpect of 
the difficulty was referred to the Parliament, 
and there the Sheriff was warned to have his 
Made. 8 
Vou ſhall ſee a notable Caſe in the Regiſter 
fol. 224. among the Writs of two that were 
at ork, and found by a Clerk in the Chancery 
there to appear at- Rome, and becauſe of this 


contempt they were committed to Priſon, and 


a Writ came to Bail them returnable corum 
nobis in parliamento, ſo Matters of difficulty were 
adjourned into Parliament. | , 


 . Weſtminſter 2. Cap. 28. in nova cauſa fiat novum 


remedium in Parliamento. To reſolve Caſes of 
difficulty Statutes have enacted that there 
ſhould be two Parliaments every Year. 4. Ed. 
3. Cap. 4. which was a great Confirmation of 
this Realm. Littleton. 110. 180. Parliaments 
frequent, I know not what to ſay, that this 
Kingdom that hath thus long flouriſhed by 
Parliaments, ſhould now forget her frequent 
kind of Government by Parliament, whetherby 
reaſon of things paſt, or ſome diſaſter is fallen, 
that this that is the Antient way, (I do not ſay 
that Parliaments is the Government, but Kings 
have governed by them) is ſo much out of 
Uſe now a days. LE SET a 
I do not preſcribe Power to the Parliament 
to govern 155 Realm, but the Publick have 
been govern'd by the Parliament: There was 
ſeen too much of the ambitious Humour of 
ſome in the laſt Parliament, that ſtirred up 
nothing but Confuſion and Diſcontentment, 
as we now feel it to our great Prejudice. | 
Now come to the Precedents, Fir, that 
of Danegelt hath been objected; of which there 
were two Kinds, as Sir Henry Spelman in his 
Glaſſary obſerves; the one ad precandum, the 
other ad coercendum Danos, great Sums of Money 
they had to go Home again, from 12000 l. to 
8000 1. per Annum ; and it was raiſed in three 
ears; it was continued until King Stephen's 
time; at which time tis ſaid it was releaſed : 
For my part, I ſee not but that it might now be 


put in Uſe as formerly, had it not been for thoſe 


Statutes of Edw. I. and Edw, III. before-mentio- | 
ned: For it was not laid down when the Dan- 


ger ceaſed, but was continued: and taken up by 


rinces when they had a Mind to it, as by il. 
liam the Conqueror, and William Rufus; but ſince 
theſe Statutes it was never taken (and bere 
be read the Words of the Statutes) ſo if theſe 
Statutes took that away, why do they not bind 
in our Caſe? Which is a full Anſwer, in my 
Opinion, to that and all other Precedents Be- 
fore theſe Statutes there have been ſhewed 200 
on each fide; but I ſay it had been better they 


had neyer made Uſe of them. : 
a 2 
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the King may uſe his Power. 


Tbe Tyr of Jonun 


So to all the Precedents made before the 


- Statute de tallagio nos concedendo, | give this ge- 


neral Anſwer to be of no Force, 
For the Precedents in Henry Ill. time, which 


were many, yet in thoſe Commiſſions for pre- 
. paring of G 


allies, after they were made they 
were at the King's Coſt : This may be done at 
this Time. th] es 
And with the Statute of 14 Edw. 3. 1 anſwer 
thoſe Precedents of the 10, 11, 12, Edw. 3. 
and by the way obſerve the times that were 
then, thar Statutes were forced ro be made to 
remedy thoſe Evils; and ſurely thoſe were 
the Burthens and unreaſonable Taxes which 
'the King, in the 13th Year of his Reign, con- 
feſſed he had oppreſſed his Subjects with, and 
deſired they might be forgotten, becauſe he 
was urged unto it by his Neceffities, and not for 


any ill End of his own, (and ſo be cauſed the 
Record it ſelf to be read 
Judges.) | 


4 Hen. 4. 2 Ric. 2. A general Aſſembly called 
and reſolved, That Money could not be raiſed 


but by Parliament; ſince this time all the Pre- 


cedents that have been vouched were for array- 


ing Men, and putting them in Readineſs. 


. 28 Hen. 8. There were ſome forced upon 
their own Charges to go to ſuppreſs ſome Re- 


bels in Lincolnſbire, but afterwards were recom- 


penced for their Charges, faith the Record. 
Our Pleaſure is to ſend a 7 f and on a 
Bill of a Rs he ſhall ſatisfy them. I do a- 
here are many Statutes thar Men 

ould be arrayed, as the Statute of Winchefer, 
which are only Preparations to make Men 


| re 4 © PEST 8 
Diop for that which hath been urged by Mr. 
Attorney excellently well, That the King, by 


the Faw of the Land, hath a Prerogative in the 
Lands and Goods of his Subjects; ſo that in 
ſome Caſes the Sheriff may for him break open 


a Man's Houſe and the like, becauſe otherwiſe 


he cannot execute juſtiſce. 
True the King hath ſuch a Prerogative, and 
fit ir ſhould be uſed; for otherwiſe. Juſtice 
could not be adminiſtred as it is in 4 Cafe. 


I de Sheriff though a Verdict by. Default hath 


Power by Prerogative of the King to break in- 


to the Houſe, and give Poſſeſſion; for other-, 
vVviſe Juſtice' could not be adminiſtred, if all 


Laws were contemned ; for which Contempt 


. - OTOL 1 
Again, the King of his own Charge main- 


tains his Courts of Juſtice, and is bound ſo to 
do, 39 Hen, 6. 34 Hen. 6. And in lieu of theſe 


Charges. the Law pee him thoſe Fines. and 
other Duties; ſo there is upon the Matter a 


J1id Jr 1%: But where there is an Intereſt in 
ject 


a Subject, he cannot take it away without his 


Conſent, as he may do it in Murage and Pon - For I do agree in che Time of War, when 


there is an 


tage, and the like; for there is a particular Be- 
nefit to the Subject. So I think l am almoſt at 
an End of anſwering the firſt x.” ſecond Part 
of the Precedents; the ancient 

Way, and the modern time another Way. 


t = 


In Edw. 4. Ric. 3. Hen. 7. times, they are all for 


1 Wages of the Mariners, certain Allowances they 


had, what a Week, what a Day is ſet down. 


But you ſay here in this Caſe appears no | a Ie, 
Money tv be paid by the Subject, but only for forth Commiſſions hre 


openly before all the 


time, was one 


* 
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a Ship to be provided by the Sheriff, and not 
ay Money to come into the King's Purſe. 
muſt conclude this Part with an Agree- 
gent agreed by all, That if this Writ had 
en to levy. Money, all have agreed it had 
N re 
s | do take it, the Writ is to prepare 2 
Ship of ſuch a Burthen; ſo the Ship is the 
Matter: Then give me Leave to ſay this, and 
I fay, as it appears plainly by the Record, 
there was no Ship prepared at all; then it 
no Ship, no Writ can be had againſt him for 
Diſobedience. Tis known to all the World, 
tis not-Ships, but Ship-Money. Ship-Money 
in every Man's Mouth. Ir hath a Name of 
preparing Ships, but the End of it is to pre- 


are Money, as in YTorkſbire twelve thouſand 


. 


If the Proviſion of a Ship had been cxpreſly 
alledged, it might have been traverſed, and 
therefore Mr. Hambden's Counſel could do no- 


confelt nothing but which is materia 


thing but demurr ; and by 7 they 
y 


and 


ſufficiehtly alledged, that it might have been 


deny d by a Traverſe. 


But you will object, That 1 did ſubſcribe | 
to a contrary Opinion, and ſet my Hand un- f 


to it. 


ever againſt it. d ſubſcribe, but it was but 
for Conformity; for it is known to all, when 
a great Number meet together, the judgment 


is that which the greater Number ſaith: Be- 
ſides, theſe Words to which we ſubſcribed are 


nowiſe purfued.. - 


| Secondly, Our Opinions were very ſuddenly | 


required ; for the King's Letter bears Date the 
ſecond of February; and our Opinions upon 


it bears Date Feb. the 7th following, and 
it was in a Caſe wherein we never heard any 
Argument, ſo. that we uſually- do, and God 


forbid but we may difſent from our private 


Opinions upon a better Reaſon heard; but ; 
am ot the ſame Opinion now that I was 


En, * 


Bat it will be ſaid we might have done it 


more adviſedly: No Man ot us but ſometimes 
delivers his Opinion, and yet after -we have 


heard an Argument, have changed our Opini- 


ons, and gone contrary to our former judgment. 
Tubirdh, If after any Arguments heard I] had 
been of the fame Opinion that was deliver d, yet 

this Writ doth not purſue the Direction there- 

of; for though we directed, that the King 


might gharge in caſe of a gederal Danger, yet 


this was and is intended not in Danger of Pi- 


rates, but upon an imminent Neceſſity, and 
apparent Danger, that could not be avoided, 


nemy in the Field, the King may 
take Goods from the Subject; ſuch a Danger, 


and ſuch a Neceſſity, ought to be in this Caſe, 


as incaſe of a Fire like to conſume all without 


ſpeedy Help, ſuch a Danger as tends to the 
Overthrow of the Kingdom. Give me Leave 


to ſay, that Kings of - England haye had 


Power to this to themſelves. 17 Hen. 

in the Cardinal's Time it was lawful to ſend 
oughout Esglaud, to 
take 


Io this, for my own Part, I muſt fay, and . 
I can ſay 12 us my p. ivate Opinion was 
i 


III. 
end 
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take a ſixth Part of the Subjects Goods , where- 
upon many upon Refuſal were ſent to Priſon ; 
the Lord Cobbam among the reſt ſent to priſon 


from Huntington to London, that at length Nor- 


folk and Suffolk grew to ſuch a Heat for taking 
away their Goods in that undue Manner, that 
the King was forced to call a great Council, 


who "8 poo choſe Kind of Writs; and the 


King laid th | 
Cardinal ſaid it was the Advice of the _ 
Council, and they deny'd it; fo he bore th 
Shame. KAT „ 
So in the time of gracious Queen Elizabeth 
who was a gracious and a * Queen, 85 
in the End of her Reign, whether through Co- 
vetouſneſs, or by Reaſon of the Wars that came 
upon her, 1 know not by what Counſel ſhe de- 
ſired Benevolence; the Statute of 2 Ric. 2. was 
preſſed, yet ir went ſo far, that by Commiſſion 
and Direction Money was gathered in every 
Inn of Court; and 1 my felt, for my Part, paid 
20s, But when the Queen was informed by 


her Judges, that this Kind of proceeding was 


againſt Law, ſhe gave Directions to pay all 
ſuch Sums, as were colle&ed, back; and fo 


I (asall the reſt of our Houſe, and as I think 
of other Houſes too) had my 205. re- paid me 


again: And Privy-Counſellors were ſent down 
to all Parts, that it was for the Defence of the 


Realm, and it ſhould be re-paid them a- 


2. XP 
x Now. for the Exceptions to the Writ itſelf, 


I muſt anſwer my Brother Berkeley, That no 
Allegation afterwards (if the firſt Writ be 


not good) will help it. The Writ is faid to 


contain Matter ſufficient, Quia datum eft nobis in- 


telligi quod quidam pirati naves &. bona ſubditor 


noſtror Ce. and lead our Men into miſerable 
_ Captivity, and provide Ships, Mariners, &c. 


ad gravandum regaum noſtrum. Now, here's 
nothing for the Defence of the Realm, no cog- 
rr boſtium adventus as the Writs did antient- 
ly run. ; 8 
Again, Pirates are to be withſtood with or- 


dinary Defence, which appertaineth to the 


King himſelf, but for extraordinary Defence 
agaifiſt Invaſion, when the Kingdom is like to 
be overthrown, there indeed the whole King- 


dom is to contribute to the Defence. And our 


Reſolution was, when ſuch a Danger was ap- 
parent, the whole Kingdom in Danger, then 
the Defence to be extraordinary. bY | 

Bur you object, That tho there he no Dan- 


ger ſet forth in the Writ, yet in the Mittimus 


it is certify'd, Quod ſalus regni pericltabatur. 
The Writ ifſued'4 Aug. II Car, the Mittinas 


came not out till near two Years after: Now _ 


the Council perceiving the firſt Writ was not 
fufficient, they politickly add to the Mittinms 


this Clauſeof Salus regni periclitabatur; ſo this co- 


ming ſo long after, cannot make that which was 


not legal ab initio, to become good by Matter 


ex poſt factum; this could not he helped by any 
ſubſequent Matter, as in caſe ofa Fine, &c. 
This was much ſtood upon by my Brother Berk- 
ley; bur I ſhall anſwer him with two Caſes not 
to be deny d: The Firſt, Vernons Caſe in the 
4th Report. A Man convevs Land to the Uſe 


of himſelf for Life, the Remainder to 1. S. for 


Life, the Remainder to his Wife for her 


the Fault upon the Cardinal; andthe 


gy though in this Caſe J. S. die before 
er Husband, ſo that now it falls out to be as 
advantagious to the Wife, as if it had been li- 
mited to her immediately aſter the Death of 
the Husband; yet it is reſolved, becauſe it is 
not ſo limited in the Beginning, no good Join- 
ture to barr her of her Claim to her Dower, 

Alſo in Cbesie's Caſe, 5. Report. A Will 
uncertain, (and fo not good) ſhall not be hol- 
pen by an after-Averment ſubſequent to alter 


the Eſtate: So it is in our Cafe, if the Wric 


were not legal, when it firſt iſſued, no ſub- 


ſequent Marcer ſhall make it good. 


he Weir commands the Sheriff &“ quos 


| rebelks invenerit to impriſon, and to diſtrain 


all ſuch as refuſe to pay. This is directly againſt 
the Statute of Mag” Char” none ought to be 
diſtrained or impriſoned, but by the lawful 
P l of his Peers, and according to the 
aws of the Land, never contained in any 
wh before, nor any ſuch Writ can be main- 
tained, _ W 1 9 
Beſides, the Words of the Writ are to rate 
every Man ſecandam ſtatum & facultates; ſhall 
the Sheriff be a judge and Party? If the Aſ- 


ſeſſment be done according to the Writ, he 
muſt be judge and Party: Never ſuch a Writ 


before. All Sheriffs muſt pay nothing them- 
ſelves, or every Sheriff muſt afſeſs himſelf, 8 
Hen. 6. Dyer 320 So for the Wric for the 
Reaſons aforefaid, I hold it to be againſt the 


Law. 

Again, no Ship was prepared: If it had 
been prepared, ic had been their own Goods: 
therefore, the making of the Ship might have 
been pleaded, that there was never a Ship; 
and then the Sheriffs might have been puniſh- 
ed for not obeying the King's Fee | 

It hath been ſaid he hath confeſſed” all Mat · 
ters contained. in the Writ; whereas in a De- 
murrer he confeſſeth no Matter of Fact, but 
what is ſufficiently ſet dowu, 30 Eliz. Coke 


23. reſolyes the ſame. 


But to the Weit. of Se? Fs, I conceive it 
not legal; no ſich Writ can go forth to two 
Sheriffs of one County, they being neither of 
them Sheriff at this Time; for it went out after 
they were out of their Sheriffwicke; therefore 
ſome Return ſhould have been made by Inqui- 
ſtion. Inever did fee or heard of any Writ 
that went to two Sheriffs of one County, as it 
was to Bucks;, and ſo two Sheriffs made two 
ſeveral Returns 95 
Again, This Money cannot be levyed by 
Sei Fe, becauſe the Writ directs other Means, 
either to diſtrain, or to impriſon ; therefore 
not by Sc Fa, for it iscontrary to the Words 
of the Writ. And ſecing the Sheriff hath nor 
followed that Direction, he muſt anſwer the 


2 


Contempt. 


But here to anſwer my Brother Trevor, 1 
do agree in ſome Caſes of a Certificate, or Pre- 
ſentment, that a Bridge was out of Repair, of 
a High-way ſtopt, there ſhall go a Sci Fa up- 
on that ; but that tells to whom the Money 
ſhall be paid. The Wrir doth not demand the 
Money to be paid to the King for not preparin 

a Ship; ir muſt be by Office or Inquiſition: of 
Record, if a legal Certificate, as it is. 2 Edw. 
3. fol. 2, The King commands the Sheriff of 
| 8 | | Leiceſter, | 


Man; yet aſter long Debates it was held fit, 
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TLeiceſter, to ſummons I. S. &. to come and 


meet him with Aid, to go into Scotland, he 


ſpent the Money to a great Value: There went 
out a Writ out of the Excbequer to attach this 


the King muſt be firſt informed by Matter of 
Record 


1 I agree, that the King, as he is Lord of the 
Sea, may lay Impoſitions, but then he ought. 
to defend the Merchants Goods from Pirates; without Limit or tint: 


that famous Caſe of Miolr 4 Fac. in which Caſe 
I was of Council of an Impoſition of 5 s. upon 


hath Power to hinder Merchants to traffick; 
and if they traffick, he ſecures their Goods. 
Io conclude with that which my Brother 
2 laid, that the Subjects of England arc 
free Men not Slaves, free Men not Villains 
Here is no apparent Neceſſity of any Invaſion; 
therefore, by Law, they cannot be thus compel-: 
led ro part with their 


Thus have I, with as much Perſpicuiry as 
thoſe Imperſections which attends my Age, 


ntereſt in their Goods. 
If there were any apparent Neceſſity, they wete 


a Tun upon Currants, one Bates ſtood out, would give me Leave, ſet you forth my Rea- 
and would not pay it; adjudged, that that Im- fans; and without any further Proteſtation 1 

ponies was lawful; for the King may lay an 2 both for Matter and Form, that you 
mpoſition; for he hath the Rule ofthe Sea; and ate not to give Judgment for the King. 


. tf 
STREET 2 


— . a — 


*A » * 2 Py "$4 by Ls 8 
f : | * 7 . . 4 5 4 7 
: « 0 92 Sc 14 * x A — * ,4 * = wc ; 8 
f - 5 222 Na, 2 . . 2 Se * Wa 4 ; Sn 1 . ” 5 Wy a N 


—— rer er 1 : 4% : ' 1464” | * 1 r 484 


The Opinion of Sir John Denham Knight, one of the Barons of 

- bis Majeſty's Court of Exchequer, in the great Cafe of 
Ship-Money, preſented in Writing : And his further De- 
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I Had provided my ſelf to have Sickneſs and Weakneſs are greatly 
I made a ſhort Argument, and encreaſed, in ſo much, that I can- 


dc have deliver d my Opinion, with not attend the Buſineſs, as I deſired: 
my Reaſons 2 Bat by Reaſon of And if my Opinion be required, 
Want of Reſt the laſt Night, (my it is for the Plaintiff. . 


Serjeants Inn, Fleet- Street, 
205%, 1638 
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Sir John Denham his ſecond Certificate direttod to the Lord 
Chief Juſtice Brampſton. 28. Mail. 1638. 
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| | Nderſtandingitha ſome Miſconfttuttons 


y ſome in the Declaration 


" | was taken 
of my Opinion, which I deſired your 


Lordſhip upon the laſt Saturday to deliver in 


my Name; for further Satisfaction therein 1 


have ſent again, although I was moſt deſirous 
to have paſſed my Vote in filence in this 
Work of weight, by Reaſon I heard not the 


ſour laſt Arguments; yet I delivered my Opi- 


nion for the Plaintif, which I took to be Mr. 
Hambden, by Reaſon it appeareth by the Recotd 
that he coming in upon procels - Queritur de 


colore præmiſſorum graviter vexatum. & hoc minus 


juſte, which ſatisfied me that he was Plaintif, 
and therefore I now declare my Opinion for 


Mr. Hambden who did demur. 


I ſhall only deliver theſe two Reaſons for the 
maintaining of my Opinion. The 1þ is, 


that the King's Majeſty is ſols & ſuprema Faſtitia 


regni, and the Rule of the Law is and hath 


always been, that his Majeſty can do nc Wrong 


and thereupon ariſeth another Rule of our Law 
which I gave far my ſecond Reaſon. | 6 


28 Maii. 1638. 


1 


The Kings Majeſty being of a Corpoy wy 
Capacity, can neither take any Lands or 2 


from any of his Subjects, but by and upon a 


Judgment upon Record, which (according to 
our daily Experience in theExchequer) there muſt 
proceed ſome Judgment in that of ſome other 


Court of Record, whereby his Majeſty may 


be intitled either to the Lands or Goods of a 
Subject, as yy where ſeizure of Goods is 


made for his Majetty either upon Out-Lawries, 


Attainders, or Matters of the like Nature, as 
in Caſe of ſeixure in the Court of Exebequer 


here ſeizures are;given by Statutes, yet with» - 


out a Judgment in that Court upon a Tryal 
for the King, the Goodsare norte be ener- 
ed tothe Uhle of the King as forfeired. : 


5 1 * Conſideration whereof, and A 23 : 
17 the ſame, with his Majeſty's Royal. Writ, 


1 find no Judgment thereupon had nor given, 


which were the chiefeſt Rea ＋ 9 4 
Opinion for Mr. Hambden. e ER y 


2 
* 


Chief Baron 7 


My Luk). IF 
T Here hah phate ws upon his Re 


cord many ſeveral Arguments, and ex- 


cellently ps 11 non OY, to my Covrle, 
to 
1 Oh "this Reed, that Paſeb. 


It appeafeth ap 


13 Car, A Se Fu, tfued 8 the Exchequer to 


the Sheriff 'of Bucks, reciting, Whereas, feve- 

ral Sams of Money mentioned in 2 Schedule 

to that Writ annexed, b tea of jthe Writ w 
Aug. aſſeſſed upon fereral Perſons for provi- 

| Site of a Ship, 9200 were not paid, whiereb) 

he was cammianded, quod. ſcire faceret, to tho 

_ ſeveral Perſons inthe Schedule excd nad, 
to appar in the Exchequer, O T 13 Cor. 


to ew 3 Nene) 20M tf hon tho 


of by 


"oy 7 7 Purpoſe is aſtet my Means, 


5 — unto Pink to e Ae 


The Certiorari being * "FF in 1 ; 


in hl 13 Car. 5 Ma, then came there 
Wil of Ane RE of 7A Chancery, by 55 
the ſaid former Writs erte © ro the Barons 
of then Exchequer; which Mirtimus recites the 
Writ, 4 Aug. and not the Record itfelf; and 
the Barons are commanded, that they ſhaulc 


1 88 proceed, as by the Mittimus is requi- 


_ Upon theſe Records, thus certify'd, there 
_ Hfyed out of the Court of Exchequer, a Sci” Fo 
that is now in Debate, which was awarded a- 
gainſt the Parties mentioned in the Schedule; 
and Mr. Handen being returned, hath appear- 


cc, and demandeth Over of the Writ, 4 Aug. 


11 Car, of the Certiorars, ꝙ Marti, 13 Car, and 


of the Mittimss, J Maii, 13 Car. upon Oyer 5 
ing them unto him, as Was 


of amr and rea 
demanded, Mr. Hambden hath een a 
Law, Alelging That the Writs, and ever 
them, and the Returns of them, and. the Mat- 
ters therein · contained are nor fuffficient to 
charge him with the Sum of 20, on Him char 
ged : And thereupon demandeth Judgment, if 


850 King will be pleaſed any further to pro- 


cecd upon this Writ. 3 
; To this Demüurter thus tendred by Mr. Ham - 
2 Mr. Attorney hach joined n Demurrer, 


5 alledging. That the Writs mentioned, and all 


of . and the Matters therein contained, 
aregood and Vf ems in Law to charge the 
endent with the Sum of 20 1. and deman- 
deth Judginent thereupon for the King: And 


that rhereupor ment would proceed for 
the King, chat 4 Defendent Hande ſhould 


* 1 H 


appeal 


f Sir Homphray Divinport: Ki he Lord 
f the Exchequer in the great 0 | 9 
| Rl in ' the Exchequer Chamber, e e 


b p-Mo- 


&d.\ | wa. the Funn of ih there” 
atisfaCtion, but to w] is not 
2 Toren upon the Record. 


his Degurres thus warily Elko on \both 


Sides, there hath, been thereupan ſeveral | 
57 at the Bat . Bench, a nan (20 


Coy N and very fully. here hath 
5 75 intr ue ꝗ and preſsd to the Court. (and 


| 15 there 1 17 * Notes 792 * | 
re he. unde ecards appertaining to the 
Welte, ſo fa forth, that 1 55 of the Ar 


gutnents at th & ar, there was excellently well 


remembred 7. 5 he leaſt, upon the particular 
and Seat Authorities, above 


W Nebra, the 'Demurrer. being 


le to give an Attempt of every 


SHR! am to lay, and with that Shortneſs and 


the Cau 


Deum & animain, to declare unto this Court 
what I do conceive to be juſt upon the Que- 


ion ariſing upon the Records, wherein my 


Meaning is to retain my ſelf unto the Parts 
of 8 Record. 


Judgment is.not_ here to be. given, but a 
udicial Advice, and accordin ag, to Number "a 


'oices here, Judgment mult be given in the 
Exchequ wit 25 Reſpect to any of our par- 
ticular inians which fits in this Court. 1 
ſhall da my. beſt Endeavour to open unto 


you ſuch Queſtions, as. do appear to me upon 
the Record to be aptiy and fi y debared before 


le Fae af ihe DR. out of the Record | 
| 15 55 That 4 Aug. .11 Car. 
5 1 5 of Ch ancery a Writ, not tetur · 


nable, unto "bo Sheriff of Bucks: This Writ was 
inter Brevis irretarnabilia, according to theſe Stiles 
in that Court, and in the Court of Exchequer. 


by this Writ 4 Ag. which I do concrive to 
che e weak Ground of this Record, it 


chat Writ was awarded. It was touching, and 
Retped of certain Sas Incurfions by 
he Pirates upon who commit De- 


redations. and take the Goods and Per- 


chand ize, . both of, 1 5 King's Subjects and o- 
thers 5 craic het Ning: 


N 


Captivity; this I aid 0 be * the great 
Damage of the ie Kingdom.” * 70] 
9 9 f es hat 
_ 7% F — 


Erica, to make BE nary Collection of 
Brevity 55 appertains to me (the Weight of 


on deſerted) upon the Duty of 


my Place, and upon my th, which Ih ve 
Enes aud hold to be Igamentum da — | 


at was the Occaſion and Ground 


carry them inio 


arty 
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That the Times were dangerous, and hoſtile 
Times, tempora boſfilia; and therefore, it was fit 
there ſhould be à convenient Remedy provi- 
ded by the Kingdom for Defence thereof: And 
thereupon, in that Writ, two feveral Mandates 
or Commands are impoſed. 


The Firſ was a Command and Direction to 


the Sheriff of the County of Bucks, and. to the 


Mayor of | Buckingham, and to the Bailiffs and fa 


Burgeſſes of Chipping Wiccombe, and Pariſhes of 
the County of Bucks, & pro omnib* hominib of 

thoſe Towns, and all others dwelling in that 
County; theſe are the Perſons who are char- 
ged. And by that Writ 4 4g. they were 
_ charged with this Particular, That they ſhould 
before the firſt of Merch then following, at 


their own 2 prepare and provide a Ship 


of War of 450 Tons, furnifhed and fitted wit 

Men, Ammunition, and Victuals, to be brought 
to Portſmouth at their Charge, at or before the 
ſaid firſt Day of Mareb, aud from thence to 
be maintained at their own proper Coſts and 


Charges, for the Space of 26 Weeks then next 


following, to attend ſuch noble Perſons, to 
whom the Kong el be pleaſed to _commir 
the Cuſtody. of the Sea, and to purſue their Di- 
reCtions. C . 
The Second of thoſe two Mandates deſcends 
from the Perſons to whom the Writ was di- 
rected into ſome few, and that N the 
Matter to the Sheriff of Bucks, and to the Mayor 
of Buckingham, and the Bailiffs and Burgeſſes of 
Cbipping Wiccombe: To theſe is given and li- 
mited a Power by the Writ, diſtributively, as 
therein is appointed, reſpeRively to tax and 
aſſeſs the whole County, ſecond atum &. fa- 
cultates: And thoſe that they ſhould find to be 

| Rebels, they ſhould diſtrain them, or by any 
due Means commit them to Priſon, there to 
remain until his Majeſty ſends forth an Order 
for their Deliverance. This I do conceive to 
be the End of thoſe two Mandates mentioned 
and conprized in the Writ. 4 Aug. 11 Car. 
After this Writ 4 Aug. II Car. almoſt a Vear 
and an half, then cometh the Certiorari out of 
the Chancery, dated 9 Martit, I2 Car. directed 
to the Sheriff of Bucks, who, with the other 


Referees, ſhould certify unto the King the 


Names of ſuch Perſons as were aſſeſſed, and 
what they were aſſeſſed, and who have perfor- 
med the Aſſeſſment, and who not. That Writ 
was returnable 26 April then next following. 
And therein Mr. Hambden appears as a Defen- 
dent to the Scr Fa' therein was he certify'd 
to have been taxed to the Sum of 20s. for 
his Lands in the Town of Stole Mandivile, and 
that he did refuſe to pay it, and did not pay 
it unto him, nor any of the Collectors that 
were appointed. VV 
This being returned into Chancery, and no 
Order there made, or any Rule, that the Sum 
impoſed on Mr. Hambden ſhould be paid. 5 
Maii then next following the Iſame Term 
cometh a Mittimus, reciting the Effect of thoſe 
Writs, and is directed to the Lord Treaſurer 
and Barons of the Exchequer; herein the Te- 
nor of the Writ (and not the Writ it ſelf) is 
_ certifyid into the Exchequer; and withal certi- 


* 


1 


turn Mr. Hambden appears 


fieth the reſt of the Record, together with the 
Schedules annexed to Thoſe \ rits, and by that 


The Tryal of JohN HAMBDEN, Ei; 


is commended into the Court that they ſhould 
prom to do for the further Receipt and 
_olleftion of the Sums behind, as by the Law 
and Cuſtom of the Kingdom of England; ſhou'd 
oe Rs. Tn” 23 
And upon this Certificate here cometh 
Writ of Ser Fa directed to the Sheriffof Backs, 
to * Notice to the Perſons that were De- 
faulters, that they ſhould appear and ſhew 
Cauſe, if they could fay any thing, why they 
ſhould not be charged therewith according to 
the Laws and Cuſtoms of the Realm; and 
the Writ is ſo returned: And upon that Re- 
| the Day. in 
Perſon,. and after Oyer of the Proceeding, hath 
demurred.« 5 „ en 1 
Upon this Record, this being the Caſe, 
and the Demurrer F e we are 
to ſee what is the Law and Cuſtom of Eng- 
land upon the Matter extant in the 3 3 
for I intend not to expatiate beyond the Record, 
but to ſtick cloſe to ir, as it is in the Caſe now 
depending in Court, upon this Record: And 
therein ] ſhall confine my ſelf to ſome few 
general Heads, I ſhall not be long in any. 


. The firſt thing is, Whether theſe two Pow- 
ers and Mandat in the Writ, 4 Aug, 


es mentioned 
II Car. (che original Ground of this Suit) th 
one for 'Prepartion of a Ship and Furniture, 
and of the Reſidue therein-mentioned ; and the 
other, ſor Taxation at the Pleaſure of the She- 
riffs, and other Perſons to whom it is referred. 
And that expreſſed upon the Motives of the 
Writ, 4 Avg. whether I ſay, that theſe ſame 
Mandates were and are good in Law,  accor- 
ding to the Law and Cuſtom of the Kingdom 
of England wn the Matter upon this Record 
that is the firſt Queſtion: If that do fail, then 
the Ser Fe is at an End. It there be go. le- 
gal Charge impoſed upon the Country, then 
he ought to be diſcharged. _ ome: 
The ſecond Queſtion is upon the principal 
Head, admitting theſe were legal in them- 
ſelves, according tothe :Tenor of the Writ, to 
ſee then how it is reduced by the Record. 
Therein I ſhall ofter unto Conſideration, whe- 
ther that upon this Certificate upon the Writ, 
9 Mari, out of the Chancery, after the Time 
o paſt for Execution of the firſt Writ, which 
is 1rreturnable, that upon that it be ſo legal, 


and according to the Courſe of Law, con- 


vey'd out by the Records to be à ſufficient 
Ground and Warrant of the S& Fe here 
brought, is the ſecond Queſtion, .. NT 
The Third Queſtion is, this Writ of Sc# Fa 

iſſued out, the Defendent appeared, and de- 
murred in Law, whether hereypon there be 
ſuch Matter therein, that they may charge the 
Defendent with the Sum impoſed npon him 


ſo that the King may; hay a. Judgment an 


Execution upon it ; 
laſt Queſtion. ; 5 W, . 
This Caſe is a Caſe of very great Weigh 
and doth nearly concern every one of us i 
have an eſpecial Eye unto it. It is an u- 
ſual Queltion in our Books, whereof we have 
much View. _ 1 
However it be in the Record, to which we 
are now tied, it concerns the Frerogative 2 
| | . ' 


at I conceive to be the 
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the King, and the Eſtates of the Subject. In 
my Conſcience, I think, for the Act that was 
done, it was a gracious, honourable, and roy- 
al Act, and proceeding 7 75 juſt Cauſe, that 
there ſhould be a preſent Remedy for avoiding 
the Inconvenience that did appear, no doubt, 
for our. Good herein, though it be known to 
every one that knoweth me, but eſpecially to 
my ſelf, if I partake of the Rule that every 
Man is bound unto, Noſce te ipſum, knows with- 
al, that no Man is more bound, nor oweth 
a more tender Care to preſerve the King's 
Prerogative, and to do that which may ad- 
vance the ſame, as we are all bound unto by 
the great Oath that we have taken upon our 
Promotion: And inthat Particular, I profeſs, 
none more bound than my felf 
Upon this 1 have been bold, and I have tru- 
ly looked into the Records, fo far forth as my 
Means will give Leave, and according to what 
 Tunderftand of the Law, and the Cuſtom of 
the Kingdom of England, to be upon this Re- 
cord, I muſt needs fay, though I do confeſs 
in my own Particular N that upon 
this 5 Judgment ought to be given for 
the Defendent. Qaod Iobannes Hambden fit quie- 
tus, & e. however with Submiſſion to the great - 
er Vote of JJ 
For firſt, 1 do conceive, that this Charge, 
thus commanded, and thus taxed, is not war- 
ranted by the Laws and Cuſtoms of the King- 
dom of England: I ſhall therefore offer unto 
the Conſideration of the Court, the ſeveral Diſ- 
cuſſions upon the Writ. „ 
Firſt, For the Writ 4 Aug. 11 Car. directed 
to the Sheriff of Bucks, to the Mayor and Bur- 
geſſes of Buckivgham, and Bailiffs and Burgeſſes 
of Chipping Wiccombe, & probis bominibus Com 
Bucks, hereby are they charged upon their Al- 
legiance, that they ſhould, before the firſt of 
March following, prepare at their own Coſts 
aud Charges, per an bomines, throughout all 
the County, a 8 | 
and that the ſame Ship of War they ſhall main- 
_ tain at their own Coſts and Charges, for the 
Space of 26 Weeks, to attend the King's Na- 
vy, for the Cuſtody of the Sea, as the King 


* 


ſnall appoint and direct. 


This firſt Point I take ir not unwarrantable | 


by the Law and Cuſtom of Fngland; in Re- 
ſpe&, being a Matter of fo great a Charge, 
and by them, being an Inland County, im- 
poſed to be pet formed to prepare a Ship before 
that Time, being no Matitime County, but an 


Inland County: This I do take in itſelf, that 


this is not a Charge to be impoſed upon a C 
ty, by the Name of probos bomines, or of the 

rticular Men there named, except it were 
bre own Conſent and Approbation. And 
with their Conſent, I agree, a Charge 1 Pa 
probos homines, ſo they receive 1 to their 
own Uſes, is good enough; whereof 


| ſued out of the Exchequer, and whereof there 
is the Record remaining to this Day inrolled 
and certify'd to be a true Copy: There it is di- 
rected in Caſe of Neceſſity, when" the King is 
| abſent beyond the Sea, upon Information of the 
Diſcovery of a preſent and inſtant Invaſion of 


the Enemies in Fleders zud France, under Co: 


ip of War well furniſhed, 


find one 
excellent Record, 24 Edw, I. A Writ that iſ- 


JJ. op et ee op 
Now ir cannot be done, according to the 


lour of coming as Fiſhermen to ſurptize the 
Town of Yarmouth, and all the Parts of the 


Coaſts thereabouts. The Lord Treaſurer that 


then was (the King being beyond the Sea) the 
Under Treaſurer who had the Cuſtody of the 
Sea, and the Barons of the Exchequer, cauſed a 
Wrir to be directed to the Bailiffs probis bomi- 
nibus of that Town; and no doubt of it in the 


Judgment of our Predeceſſor himſelf was good 


Law, and the Writ legally executed upon the 
inſtant Neceſſity appearing: But Forteſcue ſpeaks 
not ſo much of the Neceſſity, as hath been 


obſerved : Therefore it is not good to conclude 


upon ſome general Words in him, That in no 


Caſe of Neceſiry the Charge can be laid; 


for the Scope of the whole Book, conſider'd 


well, will not warrant it: The latent of it is 


not againſt Caſes of Extremity. You ſee not 
in the Cafe, bur that therein the Regal Courſe 
muſt be obſeryed, according to the Law 
and Cuſtom of the Kingdom of England. 


But when 1 do conſider of the firſt Charge 


of preparing a Ship at their own Charges, and 


of the Conſideration of the next Charge in the 


fame Writ for Taxation, I do nor ſee, not 
cannot perceive, how the ſame do agree; 
but that the one is repugnant unto the other; 


for that the former Part commands the Charge 


to be generally by all; and by this laſt Power 


it is limited to be done by a particular Perſon, 


and that to be done at his Will, and as he ſhall 
think fit; whereby the Sheriff, Mayor, and 
Bailiff, thus employed, are excluded from the 
Charge; for they can do no Act upon them- 


ſelves. It ſnould have been done per ſacramen- 
tum proborum bominum, conſidering theſe two 


different Powers. 1 hold the Law fo to be 


clear in this Point. It appears not upon this 


Record that they were aſſenting unto ir, or 


agreed upon any Ordinance herein, 


Now the Power of the Preparation, it is 


upon the whole upon the Sheriff himfelf, 
ayor Bayliffs,  probos bomines and all, but 


when you come to the latter iyſo facto, by 


the Laws and Cuſtoms of the Realm, a great 


Part of the former Charge is removed directly 
from thoſe that were chargeable, Power of 
Taxation is appointed to whom, to the Sheriff, 
and how can he tax himſelf? He and all his 
Eſtate, withia the County of Backs under the 


firſt Charge, and all diſcharged by the Power 


of Taxation limited in the ſecond Clauſe, and 


therein I take it that this ſame is nor legal ac- 


cording to the Cuſtoms and Laws of England, 


the one'doth not agree with the other. If you 


ask me the Reaſon of it, my Brother Hutton 


hath given it. The Charge is upon the Sheriff, 


and not poffible for the Sheriff to Tax himſelf, 
he cannet find himſelf inter Rebelles, he cannot 


commit himſelf to Priſon, there to remain 


dll ſuch time as the King's Majeſty ſhall 


deliver him; that he cannot do, fo for 


the other Referees of Buckingham and Chipping-" 


Wiccombe, exempted likewiſe if they can do this, 
then clearly the former Charge, impoſed by 
the firſt and "ſaid to de done by them all, 


Law of England, upon the Sheriff or upon his 
Land. The Point I think is very cyident in 
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our Books. 18, Hen. 8. If a Defendent that 
is Sheriff be to be Summon'd, and he return 
that he cannot do it, Juſtice H. ſaid that 
Return was not good, for that he might ſum- 
mons himſelf. 8. Ed. 3. but if it come to a 
further queſtion, that if there be any Execution 
to be done where another may be prejudiced, he 
cannot do, as to impannel a Jury upon a Writ 
where he is a Party, which may prove a Prejudice 
to another, for if he do it, it is not lawfully 
done, as it is in Dyer, fol. 8, g. of the Sheriff 
in a Common Recovery, fo upon theſe Au- 
thorities for the firſt queſtion, hold it mani- 
feſt, that this Act which the Sheriff is charged 
to do, is afterwards by this ſecond Power diſ- 
charged, theſe two Powers do not co-here and 


and therefore not warranted by the Laws and 


Cuſtoms of the Realm of Exgland, 
Concerning the firſt Queſtion my Opinion is 
clear that there is a material and legal excepti- 
on appearing upon the ſelf ſame Writ. My 
Reaſon is, the Sheriff is the the great Officer of 


the County, but when he muſt do it, I rake it 


legally he ought to do it according to the Duty 

of his Place - the Law of England, that I do 
not take to be at his Will and Pleaſure to lay 
one thing upon one, and another thing 
upon another, for my Part I conceive 
this muſt be done per ſacramentum, he is 
not to be Judge in Caſe of Uncertainties, when 
a diviſion of Charge and Taxes is to be made 


where things are put in Certainty by any of the 
he may execute, or take 
a Man's Good's, Impriſon &. but in Cafe of 
Uncertainty, the Law hath annexed to his. 


King's Court, there 


Office, a Way and Means how to reduce the 
thing to a Certainty, and that is, per ſacrament” 
proborum hominum eſt, in the Cafe of Partners, if 
they have a mind to make Partition of their 
Inheritance, they may do it by Agreement be- 
_ tween them if they will, or by making of 

Lotis by a third Perſon, the Elder ſhall chooſe, 


but if ſhe her ſelf make the Partition, ſhe ſhall 


not boch divide and chooſe; that alters the Caſe 

for Execution when it is in propria perſona, but 
admit they cannot agree, the ee. of tlie 
Law is that the Sheriff ſhall go in his proper 


Perſon into the Ground; ſhall he at his diſcreti- 


on make the Partition as he pleaſeth? No. The 
Judgment is, the Sheriff ſhall go in Perſon into 
the Land, and that there per Sacramentum per 
Inquiſiterum to be taken by choſen Jurors, they 
mult conſider, it, upon ſuch a thing fo done 
upon Sacramentum, then indeed it is in the 
Sheriffs Power, he may now chooſe whether 
he will preter the Elder or the Younger, but 
for our Caſe, that this ſhould be done by a 
Sheriff, by his Diſcretion, whilſt the latereſt of 
ſeveral Perſons is concerned, is as it were to make 
a Rape. I do not find that in any Bookof Law. 
I muſt confeſs in that Act, which is done by 
the Law there can be no Error or Partiality, ſo 
in Fux Her Ne br in his Writ de onerando pro rata 
portionis ſo that what there is to be done, it 
oeth to the Sheriff, he is intruſted with the 
doing of this, but he is truſted by legal means 
what ſhall he there do, where 20 Acres of Lan. 
held of the King in chief, they are ſold to ſeveral 
Hands, there muſt be a Writ di onerando pro ratu 
for diſcharging of the Rent; but this muſt be 


„ 
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done per Sacrament um, not by the ſole Power 
of the Sheriff; hereof I find a notable Precedent. 
It is true it is not in our Books of Law, but 
in an Hiſtorian, yet he doth ſer it down in 
that manner, that a Man may truſt him ſo far, 
Math* Par, he faith and ſheweth us that the 
17. Hen, 3. Eight Years after the making of 
Mag Char* authorized by Parliament. That 
the King himſelf was pleaſed. (that according 
to the Inſticutions of Parliament) ro require 
Concilium Auxilium, for the King's Wars, where, 
by the way, let me obſerve, that Aaxilia from 
the Subject granted to the King in Parliament 
are not merely voluntary, but Duties to give 
Monies for Neceſſaties of State and in that I 
agree with my Predeceſſor. os oe. | 
Chief Baron 19. Hen. 6. The King is bound to 
defend the Kingdom. The ſame Laws that bound 
him to the defence of the whole Realm gives the 
King a Right of Inheritance to claim Subſidies 


for the defence thereof; but to return to Math 


Paris, It appeareth there that the King in Par- 
liament did demand Aid of his Subjects. Concili- 
um & Auxilium, their Council as they were 
bound, their Helps as they were able. It is 
ſaid that they made Choice of the Earl of 
Cheſter to give their Anſwer, who at firſt held 
it not fit to do it, alledging their Eſtates were 
but weak, that by the Laws of the Kingdom 
they that had been there in Per ſon, they for their 
Coſinage might not be troubled. The Prelates, 
they were more couttious in their Anſwer, 
they deſired more time to aſſemble themſelves 


together, many being far diſtant, thereupon was 
4 time aſſign till Mens Paſch in-the mean ; 
time they all conſidered, the Lords on the one 


ſide, and the Lords Spiritual on the other fide. 
And being demanded a fifteenth Part of their- 
Goods, they anſwered, ſo as they might have 
their antient Laws eſtabliſned ro them, for 
which they had been ſo much troubled, they 
would.willingly affent unto it. The Kingconſent- 
ed unto it, and thereupon Magna Char* was 
there confirmed upon grant of a fiſteenth to his 
NN But when they came afterwards 
they did all agree, that for Neceſſity and 
for the King's Charge in his Wars, which 
did require a ſpeedy Supply, they were con- 
tented directly to yield unto him a fourth Parc 
of their Goods, to be levied in this manner, 
that is, (for ſo it is mentioned expreſly in Marth? 
Pars, and the former is ſet down de werba in 
ver bam.) It is in this manner, I have it here to 
read it. That every Sheriff within his County 
ſhould return a Juror in every Town, That 


ſo four Gentlemen of good Quality, aud ac- 


counted principal Men in every Town, Power 
1s given, that 11 67700 do (as a Jury, to ſet 
forth upon their Oaths) Aſſeſſments reaſonable 
according to their Eſtate and Power, and be- 


- cauſe it appeared then ry the very excepti- 


on now taken, that the Aﬀeſſors could nor 
Tax themſelves, they had Power to Tax 
the Reſidue, therefore a Power was given to 
two others of every Town, and they ſhall be 
ſworn, and upon their Oaths Tax the four 
former Aﬀeſſors. This tells unto me, what 
the antient and uſual Way and Manner was 
of Taxes and Aſſeſſes by the Cuſtom of England, 
the Manor was not at the yoluntary as 
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of the great Officer of the County; but that 


they that did Tax others, ſhould be Taxed by 


others. And this Opinion is directly in Math 
Saris, that the Laws of England were ſo. And 


therefore for my own Part, for the Sheriff to 


Tax at his Diſcretion, 1 know no Law for it. 
Statute 1. Ed. 3. By the true Record, accor- 
ding to the Manuſcript of the Excbequir Book 
here in French it is Chap, 9. and fo it appear - 
eth in the Tower there inrolled. It is expreſly 
there _ a Complaint made, that they held 
themſelves agrieved with an Aﬀeſſment, their 
Grief was, that whereas Aid was granted to the 
Crown, more than formerly was uſed, &c. and 
Taxes not rightly laid upon them by the 
Heriff and Commiſſioners, this Grievance thus 
complained of in Parliament, and the Manner 
of their Taxing diſliked, the King ſaith that 
from henceforth, the Taxation and Aſſeſſments 
ſhould be made as in antient Manner, and 
not otherwiſe. . Here is an expreſs Negative, 
no Taxes to be done H Jury which 
excludes in my Opinion this Tax thus done; 
that is, by his own Power and Diſcretion is not 
warrantable by the Law of the Land. And 
herein give me leave, as I think in my Conſci- 
ence, and as 1 think the Truth is, if this Incon- 
veniency had not tended to a Grievance in 
very many Particulars, we ſhould never have 
heard of this Queſtion z, but by this means it 
cometh in Queſtion, both the one and the other, 
for the At it ſelf is a Gracious and Royal Act. 
It is requiſite and neeeſſaty as the State and 
Condition (if it ſo appeats upon this Record) 
of the Kingdom may be in, that there be a Sup- 

_ ply according to the Neceffity; for the King 
is Lord of the Sea; and as it was argued at the 


Bar, in a Cauſe brought befote us the Barons 


of the Exchequer, where we did unanimouſly 
agree, and adjudge that the King was, and is 
in my Conſcience, rightly true Lord of the 
very ropriety and 


* 


Occaſion upon which this grew a Queſtion was, 


as I conceive, upon the Writing of two Books: 
The one called Mare Liberum, that no Ownerſhip 
of the Sea ſhould: belong ro'the King, whereas 
it is the Sea of our Sovereign, and Defence by 
Sea, under Almighty God that is our Protection, 
and if we ſhould ſoffer any elle to have an 
Intereſt in it, it would hazard the whole King- 
dom. But in Anſwer to this Book, Mr. Selden 
hath wrote very learnedly, a Book called 
| Mare, Clauſum, approved of by his Majeſty 
and inrolled in the Exchequer by Command 
from his Majeſty, there to remain, but ſinte 
there is another Book written (which T had 
at my Argument)by one Pontanus, ditected to the 
great Chancellor of the King of Denmark, and he 
underta keth therein to make an 5 
particular Chapter in Mr. Selden: Book, and 
truely as | think in my Opinion though weak, 
Mr. Selden hath a Judgment in Law againſt him 
upon a Nibil dici t. «Fg 
Of hew great Conſequence the Dominion of 


the Sea is to this Kingdom, who knows not? So 


that without Queſtion, the Tax was very fir 
to be done, if the Power given to the Sheriff 
had been as warantable, but the ſame ſecond 
Power to free himſelf and lay it upon the 
Reſidue, is not good, nor watrantable 


in Forteſcue. 


Ownerſhip of the Seas. The 


Law. Thus much for the firſt Queſtion con- 
cerning the Power contained in the Writ. 4. 
Auguſ, which doth not reſort untotheRule of the 
Law and Cuſtoms of the Kingdom of England. 

In the next place let us ſee whether the Wric 


mentions Caules ſufficient for it. For the In- 
curſion of Pirates I conceive it no juſt Cauſe: 


But the — 


reſſions in the Writ, Luia datum 
eſt nobis inte 


igi, ut informamur vulgaris eft opinio 


_ Twmor eft &c. If the King undertake it upon 


this, he is not to ſhew_how he diſcovereth it. 
I am ſatisfied in my Opinion upon view of 
the Precedents; ic is ſufficient if the King do 


alledge Quia datum eff nobis intelligi, or Sia in- 
telleximus &c it is enough, for it is ſo in theſe 


Precedents. Quod vulgaris Opinio &c. All theſe 


or any of theſe containing ſuch Matter that 


the Kingdom is in danger, I agree the ſame 
doth conclude the Party. and that the King is 
the ſole Judge of it. The Caſe is not traverſa- 
ble, the Writ muſt be obeyed agreeing with 
the Laws and Cuſtoms of England. | 


That this may be done by the King's Writ, 
excellent and ſtrong Arguments have been 
made; that this Imperial Power belongeth to 


the Crown. 1 heartily acknowledge it, his 
Power declareth it ſo; Reaſon it ſhould be ſo: 
ot voluntarily at his Pleaſure but it is accord- 


ing to his Politique Capacity, not excluding his 
natural Impartiality. L2is Rex, be doth it not 
Avglie he doth it: So 1 find it 


The grounds premiſed in this Writ, that 
the Kingdom was then in danger, Truth in my 
Conſcience it was fo, and if that had not been 
done, England had heard of it before this Day. 
1 herefore there muſt be an Expreſſion of the 
Kingdom to be then inſtantly in danger, or 
ſuch a Preparation in ſuch a convenient time, 


hut Qi Rex 


or elſe it will be in great danger; but that mu 


be experienced, for I hold the law to be ſo. 
Doctor and Student ſaith it is the old Cuſtom 
of the Land, the King ſhall defend the Sea, 


*ris true, againſt whom? Againſt Pirates a 


Petty Robbers but not againſt a ſudden Invaſion 


at his own Charge. Theſe Predenes which 


were ſpoken of in the Laws of King Edward, 


when Davegele was given, they were of that 


Condition, that they endangered the whole 


Kingdom. They did occaſion the Tax of 
Danegelr, to raiſe from Twelve to Forty Eight 


Thouſand Pounds, and Hiliew Rufus raiſed it 
to 46 a Hide, impoſed upon juſt Grounds to 


repeal the Danes, being. Common Enemies, and 


was continued until Hen, II's. time but ſince 
taken away by ſeveral Statutes as 25. Ed. 1. 
ce. That ſame Danegelt which was heretofore 
impoſed on the Kingdom by the Terror of 


the Danes, continued (till; though the Name be 


altered it is mentioned in the Red Book in 
the Exchequer to be uſed in Hen. P time; but 
after tlie time of Hen. 2. 1 hold that it is taken 
away by the Statutes before mentioned of Ed. 
I, 


e. and therefore it for private danger the 


Laws and Cuſtoms of this: Realm. 15 
I am over troubleſome, and I fear ſhall 
hardly hold out, give me leave to proceed to 
the ſecond Conſideration. And admitting thoſe 
Charges in the firſt Writ to be legal, the 
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next Conſideration to be had is, whether the 
Certiorari and the Mittimus do legally revive the 
firſt Writ, it being a Writ irreturnable, and 
not executed according ro the Tenure of it 
within the time limited and prefixed to be done. 

This Certiorari long after the firſt Writ, da- 
ted a Year and an half after. And in my 
Opinion this cannot be; for the Nature of a 
Writ not returnable, is to command a po- 
ſitive thing to be done within ſuch a time; if 
it be not done accordingly, there is an End of 
the Force of that Writ: So that here in our 
Caſe, the Power given to the Sheriff being 
not executed in due time by him, bur done out 
of time, cannot be renewed now? for other- 


wiſe you will make a Man an Offender by a 


Relation, which being a Fiction in Law, can- 
not ſo operate, nor be made penal unto him 
for Non-performance, though afterwards by 
the Mittimas, thele Words, Salus regni pericli- 
tabatur, come in, yet will they not revive or 
wake good the Commands of the firſt Writ, 
If the rſt Writ had been returnable, and a 
Return made, and a Default according to the 
Return, the Writ had been ſtill continued, 


and muſt have been referred by another Court, 


reſented by a Jury upon Default; and upon 

reſentation and Indiftmeut, ſhall have his 
Remedy to the King : But not being ſo, it is 
but a Suggeſtion, upon which a Sc? Fa can- 
not iſſue, as in Butler and Baker's Caſe, Report 3. 
and being not returnable, is but dead in 
Law; and being certify'd upon the ſecond 
Writ, it is not good, it cannot be to relate to 
make him a wrong Doer; to that Purpoſe is 
the Caſe cited, 26 Edw. 3. Leiceſterſhire Caſe, re- 
_ citing; Whereas one Sir Jobs de Lamfton, that he 
had deliver'd. certain Monies to Robert de & c. 
and that he had waſted ſuch a Manor, and 
taken away Goods to the Value of 2000 l. and 
thereupon it was commanded he ſhould be at- 
tached by his Body, he appeared at his Day 
and becauſe, &c. he was diſcharged of it, and 
according to that I find it, 7 Edw. 3. there it 
was ſuggeſted to be made in one Kings time; 
and whereas it was not, and there abated, then 
the Queſtion, Whether the King may do it or 
no? He giveth the Anſwer, That where it 
concerneth the King in his own Right, there 
he may do it; but when the Title came to the 
King from another Patty, there it was other- 
wiſe. | N 


U pon thĩs Ido conceive this brev' irretors fal - 
leth ſhort of making him puniſhable, as if it 


had been a Writ returnable ; let the Writ 
4 Aug. be never fo good, the Writ thereupon 
is not legally iſſued. 2 „ 

_ The next thing is upon the Sei Fa, the 
Queſtion upon this Record is, Whether this 
doth appertain unto the King; and! 2 
ic doth not appertain unto the King: My Rea- 
ſon 1s. this, becauſe by the very Writ 4 Aug. 
it is expreſly provided, for by that it bin 
employ'd to no other Uſe, but for the Prepa- 
ration of the Ship therein- mentioned, by no 
Means to no other Purpoſe. It doth not now 
appear, who were Collectors therein appoin- 


ted to receive the Money, whereby to become 


chargeable over to the King. It doth not ap- 
pear upon this Record, that any Ship waspro- 
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vided, or that any. Fault was in them that 
were cmploy'd, or of Surpluſage in the Col- 
lectors Hands, though it was a worthy and 
N Act in his Majeſty; yet this is not ſo 
a executed, as the King may have a Writ 
of Sci Fe. | 1 5 

If judgment be ſor the King, it muſt be with 
this Limitation, that it muſt not go to the 
proper Coffer of the King, as my Brother Foxes 
obſerved. And in my Conſcience, if it were 
paid unto him, he is a Looſer by it: You fee 
what the Writ is, you ſhould be charged upon 
oner are & ſatisfacere one Ship, non conſtat there 
was any Ship, or any Collector, or any Act 
concerning it: This Money was pe 
only to prepare a Ship, and to be employ'd 
meerly upon that, and for no other Purpoſe; 
and this appeareth not at all, whether any 
Ship made, yea or no; for how ſhall we give 
Judgment? The Sc? Fe is, That Mr. Hamb- 


den ſhould ſhew cauſe why he ſhould not ſatisfy 


the Sum impoſed upon him, but whom he 


ſhould ſatisfy, or to whom the Money ſhould 
be paid, non conſtat, well opened upon the De- 


murrer, Si Dominus Rex valet aut debeat onerare 


of that put into the Record to bring this unto 
the King; therefore, quod oneretur cannot be 
executed at all, according to the Books of 39 
Edu. 3. and 49 Edw.. 3. where if Judgment 
be to be given, and it cannot be executed, there 
it ſhall not be given at all: So the Judgment 
required to this Demurrer, is upon the Matter, 
oneretur, and ſhall by no Colour come unto 


him. GOD. knows it belongs to him, and 
that deſervedly; but in a legal Courſe on con- 


ſtat; therefore to give Judgment, quod oneretur, 


and not know to whom; to the King it can- 


not, for this Reaſon J cannot ſee how Judg- 
ment can be given, quod oneretur. | 


But hereupon another thing troubleth me 
very much, and which, in my Opinion, 
makes it clear, that Execution cannot be 
made upon this Si Fa and that is the Aitti- 
mus to us in the Fxcbequer, which by recordum 


ipſum is not certified, but only the Tenor of 


the Record. I do conceive the Law to be ſo 
upon this Difference, as it is taxen in a Caſe 


excellently well argued, 33 Hen. 6. where it 


is ſaid, if the Record be in any other Court, 


whence Execution may be awarded, and the 
Tenor of that Record is by Mittimus ſent into 
another Court, where Execution may be like- 
wiſe awarded; in ſuch a Caſe a Sci Fa cannot 


iſſue upon ſuch a Record; for this is but an 


Extract of a Record : So if a Man ſhould 
ſue out Execution upon a judgment given be- 
fore the Juſtices of Aſſize, what will you do 
with this? And if he have no Goods within 
the. Precinct, you muſt remove this. How 


do you remove it? Not by certifying the Te- 


nor of the Record, but ipſum recardurm : But 


if the Record itſelf be certify*d into che Chan- 


cery, and ſent by Mittimus into the Common 
Plas, that is good, and we are Judges of the 
Record: No other Court can give Judgment 
upon the Record, but we. | | + 

Here i 
and not the Record itſelf that I can find, 
and fo two Executians may be upon one Judg- 

| ment, 


le * but oneretur & inde ſatiifac: Nothing : 


s$ ſent unto us the Tenor ofthe Writ, 
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conquer d the King o 
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a Recognizance came out of the Chancery in- 
to the Common Pleas, to have Execution & 
von allocatur; and ſo is Dyer, 4. & 5. & 22. of 
the Queen, there was a Tranſcript there of a 
Recognizauce, to the Intent that they might 
have a Sc? Fa' upon it, and held clearly by the 
Court, that upon the Tenor of a Recor , no 
Se? Fa could lie: So all this appearing upon 
the very firſt Branch of the Record, that this 
was meerly a Tenor of the Record, and not 
recordum ipſum, | do not know how upon 
this Record there can be Execution. 

Thus have I done with the ſeveral Diſcuſ- 
ſions of the Writ and Record, which upon 
my Reaſons before alledged, I conceive it not 
ſufficient in Law to charge Mr. Hambden. 


Is come now to the great Queſtion concer- 
ning the Danger of the Kingdom, and our 


Certificate to his Majeſty. Give me Leave, 
according to our former Reſolution made in 
Anſwer to his Majeſty's Queſtion propoſed, 
to ſpeak of what we did certify, and in my 
Conſcience truly, and I hold it real, that 
when any Part of the Kingdom is in Danger, 
actually in Danger, or in Expectancy of Dan- 
ger, and the ſame expreſſed by his Writ: I 
agree, the King may charge the Subjects with- 
out Parliament, towards the Defence thereof; 


for veceſſitas non eſt lex temporis, in vain to call 
for Help, when the Enemy is landed. Clearly 


I hold the King to be the ſole Judge of the 


Danger: And the Danger being certify d by 


his Majeſty, I hold it not traverſable; and in 
ſuch a Caſe he may charge the Subject with- 
out Parliament; ſo that the very Cauſe be 


effectually expreſſed upon the Records, that Th 


the Kingdom was in Danger : But if a Par- 
liament-Advice may be called, and the Dan- 
er not ſo imminent, then regularly no ſuch 
Charge can be laid out of Parliament legally 


and rightly. I hold things done by the Ad- 
| f Parliament were the beſt Way: But 
if it be ſo, the Neceſſity will not admit the 
Delay of a Parliament, when the Enemy is in 
View, and expectant, chat is ſuch a Danger 


vice o 


as we did certify to the por: bay our Opimon 
ight ſo charge the 
Subject. In Edw. III. times Writs iſſued, fitting 


the Parliament To ſay, That there cannot be 


Incur ſions, but that they may be known with- 
in ſeven Months time, wherein a Parliament 


might be had, isa great Hazard to the King- 


dom, It is poſſible the Danger may be diſco- 


vered before they come; but it is poſſihle it 


may come unexpected. In 88, when that 
reat Invaſion was, at which time if the Queen 
ould not have uſed her Royal Power, with- 


out calling a Parliament, _— the King- 
dom might have been loſt by De 


lays ; and 
yet then great Expectation was of a Parlia- 
ment. So if William I. not William the Conque- 
ror; for he did not _ er the Kingdom, he 

the Kingdom : His 
coming was ſudden, he landed at Haſtings; and 
was not the King adviſcd of this at Jork? Did 
he not then make all Haſte by Poſt, raiſed a 
ſudden Army, and bad him Battle? And Mi- 
liam the _—_— had the Victory, not of the 


againſt the King. Lambert ſaith, 


meat, 37 Hen. 6. a Tranſcript or Tenor of 


That he came not in per conqueſtum, but per ac- 
quiſitionem. After he was crowned, and receiv- 
ed by the Londoners, he ſent: forth Commitſh- 
ons to all the Counties of England, to enquire, 
per ſacramentum, what the ancient Laws of 


England were, and of the State of the King- 


dom; and Certificates being made thereof, and 
that of Danegelt certity'd to be a Tribute intor- 
ced. I fay, in times of Neceſſity, the King 
may command this Aid by his Writ under the 
Great Seal, when the Danger is inſtant ; nay, 
the ExpeRation of it is not traverſable. 
hen upon every Certificate that the King 
makes, that he is of Opinion, that the Dan- 
ger is inſtant or expectant, he may do it; 
then thus this Charge may come to be annual. 
Now we necd not fear, that the King will 
require it, but upon juſt Occaſion, the Law 
pretumes it; and legally it cannot be laid up- 
on the Subject, bur in ſuch Caſes of Neceſſity, 
as aforeſaid. By the Charters of William I. 
King Jobs, Hen. III. no Charge without Parlia- 
ment: by the Statute of 10 Edu. 3. none is 
to guout of his County, except it be in Caſe 
of Neceſſity, 14 Edw. 3. I hold to be a perpe- 


' tual Statute, and doth bind, but doth not bind 


in Caſe of Neceſlity ; for they are not to be 
underſtood to be binding in all Cafes. The 
Charter of King Jobs, as it is inrolled, not as 


it is 8 according to Mag Char' ſavin 
this Exemption in it to the Subject of Tbieſe, 
and theſe Immunities, no Tax nor Talliage, 

but by Parliament; but he excepts three Ca- 


lauſes that are not now in Mag Char hat 


ſes: 1. Ni ad redimendum corpus noſtrum. 2. 


Pur faire Fits Chevalier. 3. Pur Fille marrier. 
ſe Prerogatives of the King are not bound 


up by the Parliaments; the very Commons 
themſelves did agree to theſe three Caſes. As 


for the Statute de tallagio non concedendo, 1 hold 
it to be a good Statute, and much for the Li- 


berty of the Subject: But if you come to a Cafe 
of Neceſſity, they will not ſtand in Force. 
There is one Omiſſion in the 3 Statute, 
* Edw. 3. which is in the Records at the 
Lower (as it was obſerved by my Brother Hut- 


ton) Car ceo eff encounter le droit del Royalme : 


How this comes to paſs, I know nor. Icauſed 
it to be ſearched, and | find theſe Words on- 
ly in the Articles upon the Roll, where they 


do complain for the finding of Hobbellers, 
and are agrieved for it, and gives this as a 
| Reaſon, Car ceo eft encounter le droit del Royalme : 


And the Anſwer which the King gave unto it, 


was a Royal Anſwer to the thing propoſed; 


but thoſe Words are left out of it: But if it 


were the Right ofthe Subject (le droit del Royalme) | 


as Littleton ſaith, that cannot die. 


ger; for legally when the Safety of the King- 
om 


is in Danger, in Danger apparent, in 


that Caſe the King hath a Power of Preroga-. 
tive to compel Aid. And if an Act of Par- 
liament ſhould be made to reſtrain ſuch a 
Charge on the Subjects in caſe of Neceſſity, it 


would be Felo de ſe, and fo void; for it would 


deſtroy that Regale jus. So this great Queſti- 
on of impoſing this harge, | amof Opinion 
it may be done * 2 — as it was 


And certainly, ia Caſe of Neceſſity, there is 
a Right belonging to the King to prevent Dan- | 
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in 88, ſo long as the preſent and apparent 
Danger continueth. And I am of Opinion, 


(as ] was when we gave in our Certificates to 


his Majeſty) that the King is the ſole Judge of 


the Danger, and how to provide againſt it. 


Bur however, I do conceive upon this Re- 
cord, upon which I am to give Judgment, that 
the Mandates in the Writ 4 Aug. are not good 
in Law, nor according to the Laws and Cu: 
ſtoms of the Kingdom of England, nor well 


grounded upon the Certificate; and that the 
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N HaMBDEN, EM, 
Infor mation afterwards in the Mittimw cannot 
make a former Writ good, which was firſt de- 
fective: And the Sheriffs which were, their 
Return is not effe ctual, upon which judgment 
may be given. 5 
cannot ſee how Judgment can be given 
quod oncre tar, and not tell to whom, and no- 
thing viſible to whom we may find it: And 
therefore, in my — Judgment is to be 
given for Mr. Hambden. e 


* 


* 


Tue Trydl of Jon HAMEDEx, Eid 195 


_—_— r th. 3 — * 


r 


— 


Ld 


. 
. 


The Argument of Sir John Finch Kunizht | Lord Chief Juſtice 


of the Court of Common-Pleas in the Exchequer Cham- 


ber, in the great Cauſe of Ship-Money. 


A Werit under the Great Seal of Englend,dated 

X 4. Auguſt 11. Car. went to the Sheriff of 
Bucks (Ye Peter Temple) commanding that a Ship 
of 450 Tons and 180 Men to be ready furniſhed 
with all Ammunitioa and Tackling at Porrſ- 
mouth for 26 Weeks, to go with other of his 
Majeſty's Ships, and of the Subjects to defend 
the Dominion of the Sea, the Realm being in 
danger: And to Charge and Aﬀeſs all his 


Majeſty's Subjects, and all the Inhabitants with- 


in the ſaid County, and all Occupiers, Tenents, 
and Terr-Tenents there that have not Part in 
the Ship, nor ſerve in the ſame, to contribute 
for, and towards the preparation and ſetting 
forth of the Ship according to their Abilities. 
The Record of Certioreri faith, That Stoke 
| Mandevile is within the ſaid County, and was 
aſſeſſed at a reaſonable Rate, and that the 


Sum of 205. was aſſeſſed upon the Lands of 


Jobn Hambden, Eſq; as by a Schedule of the 


gth of March, 12 Car. annexed to the Certiora- 


ri, may appear. 3 . 
Whereupon a Mittimus, 5 Man, 13 Car. with 
this Certiorari and Schedule, was directed to the 
Barons of the Excbequer,, to do there for the 
Sum unpaid prout de jare & per legem & conſuetu- 
 dinem regni noſtri Angliz fuer” faciendt. 
Ascr F# upon this went forth of the Excbe- 
quer, to warn Mt. Hembden to ſhew Cauſe why 
e ſhould not pay the 20 s, upon the Return 
of which Mr. Hembden appearcd, and deman- 


ded Oyer of the Writ, Certiorari, Schedule, 


Mittimus, and Sc? Fa; and upon hearing of 
them read, he demurred, and Mr. Attorney 
joined in the Demurrer ; then my Lord Chief 


Baron, and the Court of — pa adjourned 


it tothe Court of Exchequer-Chamber, deſiri 
the Advice of all his Majeſty's Judges, and | 
what Advice we or the greateſt Number of us 
give, that Court ought and muſt give Judg- 
ment agtordingly, pr. 
In the debating of this Caſe, there hath 
been great Variety of Opinions among the 
Judges, a thing uſual and frequent in all great 
Caſes and Conſultations, which ſhews com- 
monly the Difficulty of the thing, and argueth 
a Candor and: Clearneſs in che Judges, between 
whom Combination and Conſpiracy would be 


made odious. All that have gone before me, 


| have in one thing agreed, chat it is the great- 
eſt Caſe that ever came in any of our Memo- 
ries, or the Memory of any Man. rn 
As the Sun ariſing in the Horizon ſhewsnor 
the Figure ſo clear, as when it is beholden in 


neither o 


the Meridian; fo by mixing many Imperti- 
nence with the Caſe in Judgment, it hath been 
apprended to be of a far tenderer Conſequence 
than indeed it is; yer tender and weighty it is. 
If equally weighed in the one Ballance, we may 
put the Regal Power, or rather the Regality 
it ſelf: In the other the Privileges and Liberties of 
the Subject, in his Perſon kt. Eſtate. 
To look upon either of theſe, or both, thro 
the — 6. Glaſs of Affection, is to behold 
t chem truly; neither can they be ſo 
truly diſcerned, much leſs to multiply by the 


Glaſs of Fancy; and therefore Juſtice needs to 


hold theBeam ſtreihgt. 
I cannot fear my ſelt when vulger Cenſure 


hath exerciſed it ſelf upon every one that hath 
deliver'd himſelf upon this Matter, yet 1 will 


not fay, Domine poſuiſti me in lubrico loco; for we 


that do fit here, do move in a Sphere, and 
ſhould be like the primum mobile, according to 
whom all others are to ſteer their Courſe, 
_ and” Judges themſelves muſt move ſteadily up- 


on their right Poles, as I hope this Court will. 
What Judge ſoever he be that is elevated by po- 


pular Applauſe, or animated by the. contrary, 


to accumulate Honour, is fitter to live in feſto 
| Romano quam in Polirie A TEE WS 

Nor will 1 looſe Time in remembring the 
firſt Oath of a judge, who ſhould expel all by 


agliæ. 


Reſpects, and ſpeak his Conſcience. I hop 
none of us forget the Duty we owe to GO 

to the King, and to the common Wealth, an 
to our ſelves. I ſhall endeavour to ſatisfy my 
Conſcience in all that I can ſay: And they for- 
get their Duty to the Firſt, and Humanity to- 
wards us that ſay or think the contrary of any 
one of us; ſome of us have Fortunes and Po- 


ſterities, and therein have goon Hoſtages to 


the Common Wealth, and 


ave as much In- 


_ tereſt imiichis Caſe as Mr. Hambden. Thoſe 
that want thoſe Bleſſings, want thoſe Tempta- 
tions that make them dream of, or hunt for 


Humour or Riches, to perpetuate their Names 
and Families; to them nothing can be more 
precious than the Balm of Integrity, which 
will preſerve their Names and Memories. It 


cannot be preſumed, but we will ſpeak our 


Conciences, ſince we well know ſhortly as the 
Pſalmiſt ſays, Corruption ſnall ſay, I am thy Fat ber, 
and the Norm, I am thy Mother. 


ln handling this Caſe, no Man can think 1 
ſnall do other than right; and herein l am 


rather troubled for a Method than for Matter, 


rather how to diſpoſe of what J find, — — | 


— 
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find what to diſpoſe. I ſhall endeavour ſhort- 
| ly and clearly (conſidering the Time I have 
to ſpend, and the Weightineſs of the Matters 
1 ͤam to ſpeak of) to deliver my Opinion 
with the Reaſons ot it, and my Endeayour 
ſhall be rather to contract than omit. 

I have, with the beſt Care I could, taken 
my Notes of all that have been ſaid for or 
againſt Mr. Hambden; and have according to 
the Meaſure of my Underſtanding, weighed 
and ponder all that have been ſpoken, both 

at the Bar, and by my Brothers, and be- 
ſtow'd many Hours in Meditation about them, 
which the time of Keſt and Repoſe might have 


challenged. 3 
Hheefore J enter into the Caſe, I ſhall ſpeak 


of the Steps and Degrees by which this Caule 
has come to judgment; whereby it will clear- 
ly appear, with what Clemency, Wiſdom, Ju- 
tice, and Goodneſs, his Majeſty hath proceed - 
ed in this Buſineſs. 


The firſt Writ went out to the Port- Towns 


and Maritime Parts of the Land the 20th of 
October, 10 Regis, upon Advice taken between 
his Majeſty and his Council, before then, of 
theſe Writs, I can ſay nothing; for I was 
commanded at that time to attend another. 
Service, about another Employment, the For- 
reſt of Deane: But it it well known, the Re- 
ſolution taken by his Majeſty therein, was 


grounded, and rely'd upon the Judgment and 


Learning of Mr. Noje, Attorney-General, a 

Man of great Learning, and one that had great 
Inſight into Records, by whom the Matter was 
firſt prepared, collected, and digeſted, and 
afterwards imparted to ſome of his Majeſty's 
learned Conncil, and afterwards to ſome o- 
ther eminent Perſons of the Common-wealth, 

of no leſs Judgment and Knowledge of the 
Laus of this Realm. And upon Conſultation 
with my Lord Chief Baron, and his Majeſty's 
Barons of the Excbequer, his Majeſty comman- 

ded thoſe Writs to be {ent forth: Againſt the 
| Legality of which, nothing hath been truly 
alledged. *Tis true, they are not in Judg- 


ment properly before us; and if Method 


_ not preſs it, I ſhould not have mention'd 
them. 8 bo 
Primo Offob. Anno 10. of his Majeſty's Reign, 
his Majeſty was pleaſed to command me to 
ſerve in the Place that now I do; and thoſe 
Records, Writs, Commiſſions, and other Pre- 
cedents, were brought to me, as they had been 
formerly to my Lord Chief Juſtice, and my 
Lord Chief Baron; and we three did confer 
together, and did deliver our Opinions in Wri- 
ting, under our Hands upon View, and dili- 

gent Peruſal of a Multitude of ancient Re- 
cords, Writs, and other Precedents of Edw. 
I. Edv. 2. Edw. 3. times, and other Records 
of other Kings neigns, delivered our Opi- 
nions in theſe Words. That the. Domini- 
on of the Sea belongeth to the King; and 


that he is ſole Lord and Proprietor of the 


ſame. In which Reſpect, his excellent Majeſty 
_ theſe Regalities and royal Powers, is to defend 
againſt all hoſtile Actions, Intruſions, and Inva- 
ſions, as well for the Good of his Subjects, 
as Strangers, importing and exporting their 
Commodities, aud for the Defence of the 


time, as the ſame Writs an 


Kingdom: And for the better performing 
whereof, the Cinque-Ports have been required 
to prepare ſuch a Number of Ships of divers 
Burthens, and Men of Arms, and at ſuch 
times, at their own Charges, from time to 
the preſent Occa- 
ſion required. And for the Time, and Place, 
and Reſidence of their Attendence, his Majeſty 
was the ſole Appointer and only Judge; and 
this was the conſtant Uſe in the Rergns of thoſe 
Kingsz and this was agrecable to the common 
Law of the Kingdom. 


And, 15 November 1634 before the next 
Summer his Majeſty finding the Danger to 


ow general, and conceiving, that there was 


ittle Reaſon. theſe Maritime Parts ſhould bear 


the whole Charge, tor that the whole Realm 
was intereſted t herein; afterwards he required 
our Opinions, viz. my Lord Chief Baron, 
and of my ſelf, June 1635: After Conference 
together, we deliver'd our Opinions. And we 
upon Conſultation concerning the Reaſon of 
the Precedents before, and the Rule of the Law, 
and Reaſon requiring, that when the whole 
Kingdom was in Danger, the Defence that 


concern'd the whole Kingdom fhou!d be born 
by all the Subjects of the Kingdom. This was 


firſt verbally deliver'd unto his Majeſty, and af- 
terwards we put it in Writing under our 


Hands, in theſe Words : 
| Whereas, the Charge of defending the Sea 
had been impoſed npon the Cinque-Ports ; 


ſo where the whole Kingdom is in Danger, 


the whole Charge ought to be maintained ” | 
gf 


all the Subjects of the Realm. And amon 


other Writs, thoſe to the Sheriff of Bucks went 


forth at the Time aforeſaid. | 
After which, his Majeſty finding ſome. Que- 


ſtion made of the Legality of ir, he called all 
his Judges, not ſingly, nor any one in a Corner, 
but becauſe he would have very one of 
them truly informed, required them to ad- 


viſe together, and every one of them by them- 


ſelves to give his Opinion; according to which, 


we ſeverally, and every Man by himſelf, and 


all of us together, delivered our Opinions un- 5 


der our Hands, in this Manner, wiz. 


That when the Good and Safety of the 


Kingdom in general is ooncerned, and the whole 
Kingdom in Danger, of which your Majeſty 


is the ſole Judge, your Majeſty may, by Writ 
reat Seal of England, command all 


under the 
the Subjects of this your Kingdom, at their 
own Charge, to provide ſuch a Number of 


Ships, with Men, Ammunition, and Victuals, 
and for ſuch a Timeas your Majeſty ſhal) think 
fir, for the Defence an 3 of the King- 


dom, from ſuch Danger and Peril. And that, 
by the Law, your Majeſty may compel the 
doing thereof in caſe of Refuſal ; in which this 


Clauſe (bi Majefy is the ſole Fudge) wasvonly 


put in by ten of us; my Brother Hutton having 
not ſeen, nor weighed the Precedents, took time 
to adviſe, and gave no Opinion, till Conference 


between us: And my Brother Crooke had the 


ſame Reaſon, being not acquainted with thoſe 


Writs, but yet ſubſeribed his Opinion ſingly by 


himſelf, December 1635, vix. That where the 
Good and Safety of the Kingdom is in Danger, 
of which his Majeſty is the ſole Judge, his 

e ajeſty 
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Majeſty may command all his Subjects at their 
Charge, to provide and furniſh ſuch Ships to 
Sea, with Men and Ammunition, as ſhall be 
neceſſary for the Defence thereof; and this I 
hold to be agreeable to Law and Reaſon, tho? 
I perceived nothing of this his Opinion in his 
Argument, yet he ſtill holdeth it: Wherein I 
obſerve, Firſt, That the King is ſole Judge of 


the Danger, and whether it be imminent. 


Secondly, Not only that the King may in 
ſuch Danger command his Subjects to defend 


the Kingdom in caſe of Neceſſity, but that the 


Charge of the Defence ought to be born by all 
the Realm in general; which Opinion was 
more independent than the reſt; for that 


our Opinon before it had Relation to the 


Precedent of Maritime Part: But this was, 
that the Subject might be charged abſolutely, 
and this was deliver'd by him readily, chear- 


fully, and without Heſitation; he will not de- 


ny it. TS WH, G6 = 
I ſpeak. not of this as of a thing 2 


| 


he ought to have been concluded, but that a 


the World. ſhould know, that his Majeſty's re- 
gal and legal Power, goes Hand in Hand 
together, and that his princely Love and Aﬀe- 


_ Etion to his Subjects are ſuch, that he is willing 
to prevent all Miſtakes: And I ſpeak it alſo 


to this end, that when Judges ſingly deliver 


their Opinions to the King, not examining 


the Reaſons that moved them unto it; we 
ought to ſee very good and pregnant Reaſons 
to vary from that Opinion, though it be nor 


binding. | 


1 This his Majeſty required for his own pri- 


vate Satisfaction; and this I dare boldly fay 


was ſo delivered by us, that no one Judge 
knew the Opinion of the reſt. $15 
When his Majeſty found Slackneſs in ſome 


of his Subjects, in contributing to this Charge, 


aud thinking that it proceeded rather from 


Miſ-underſtanding of the Law, than for want 


Of Duty, as deſirous out of his princely Love 


to avoid all Miſtakes, did upon the 2 Feb. 


1636. ſend a Letter to all his Majeſty's: Jud- 


ges and Barons of the Exchequer, thereby re- 
— our ſeveral Opinions, about which we 


all conferred, and the Particulars, wherein our 
Opinions were required, had been conſider d 
of before, or elſe we were much to blame; 


for we had time enough to think upon it: And 
though our Anſwers were returned the th of 
the ſame Month of February, yet we had it 


in our Conſideration, from June 1635, which 
was fifteen Months before the Anſwer retur- 
ned; there was no Surprize, I will ſpare to 
name our Opinion then delivered ; for it hath 


been repeated before When we came to the 


Debate and Voting of this, we brake the Writ 
into ſeveral Parts. "Þ 


Kingdom in general is 1 the 


hether it 


whole Kingdom is in Danger, | 
ought not to be defended” at the Charge of the 


whole Kingdom? And agreed it was ana voce, 


nullo contradicente, that it oughjlt. 
Secondly, Whether. the Charge of the De- 


Which was alſo agreed, that it might. 
Ti al, Whether e king was not the ſole 
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Judge. both of the Danger, and when and how 
it was to be prevented: W 
Hutton and Crool did agree it likewiſe, that he 
was ſole Judge of the Danger. What their 
Opinions are now, and wherein they differ, 
with their good Leave 1 ſhall examine, and 
with their Keaſons and Differences; though in- 
deed of the King's being the oy in their 
Arguments, my Brother Crooke ſpake nothing 
of his Opinion therein, nor my Brother Hut- 
ton nothing againſt it: But we deliver'd our 
Opinion upon the By; nor was it ſo required 
of his Majeſty. e | a 

It was then alſo declared by all of us, that 
we did not deliver our Opinions, as binding 
Opinions, nor were they ſo required of his 
Majeſty, which 1 dare boldly ſay, his Majeſty 
was truly informed of: And this was alſo ſoon 
after publiſned by his Command, and ſeconded 
by my Lord Keeper and Lord Privy Seal; the 

rſt of them uſing many Arguments and ſound 


Collections, deliver'd it in Charge to his Ma- 
jeſty, to deliver it in their Circuits, which 
might have ſatisfyd any one that did not re- 


ſpect their own private Benefit: And Mr. Hamb- 
en, | think, of all hath the leaſt Cauſe to com- 


plain, being aſſeſſed but 20 5s. a contemptib'e 
Sum, in reſpe& of his annual Revenues, to 
bring this Cafe to judgment; yet his Majeſty's . 
News nan appears to be great herein, in thar 


he would not debar any to queſtion the Law- 


fulneſs of it, though he hath permitted Arcane. | 
Imperii, nay Imperium ipſum: I would to Gd 


I could not ſay even too heinouſly to be de- 
bated at this Bar; yet I ſpeak it” not by Way 


of Reprehenſion, but Admonition to the Coun- 
cil, who are to be commended, in that they 
have done their Duty faithfully for their Cli- 
ent; yet 1 may fay, ſuch a ravelling and di- 
ving into the King's Revenues, and ſecret -- 
ſtate of Princes, and what ſucceeding Kings may 
be, or may do, it doth not well become theſe 
times? it would not have been endured in the 


It was not well done to doubt ſucceeding 


Poſterity, that promiſe as much as any of 


their Predeceſſors have done for the Good of 


the Common Wealth: 


Ie ;is not well to clogg the Caſe with fo ma- 
ny Precedents, impoſſible to be thorowly ob- 
ſerved, but our Example, I hope, ſhall be a 
| Care ſhall be to pre- 
vent it, being a great Hinderance of Juſtice, 
and Cauſe of great Expence to the Subjects 


Bar hereafter, and our 


long Attendance about their Cauſes here, 


which may prove a greater Charge than 


o 


in providing Ships for the Realm. | | 
come to the Caſe now as it ſtands in Judg- 


ment before us, wherein my Method ſhall 


Fut, To examine what the Caſe is. - 
with the Reaſons thereof. N 
Thirdly, | will anſwer the Objections made 
, AMES 50 le 
 Fourtbly, I will ſpeak to the Form and Qua- 


| | will give my Opinion of the Caſe; 


lity of the Writ, 4 Aug. the Certiorari, the Mit- 
fence might nat be commanded by the King? 


timus, and Sc? Fa out of the Exchequer. And 
to all theſe, with what Brevity I can, I will 
ſpeak according to the Weight of the Caſe, 
. —B&&.. -- © where 


* 


herein my Brothers 


— As. — — 
. oh — 


1 rg or ey — — 
3 — LI 3 , 


— — — 


the Kingdom be loſt whilſt we are diſputing. 
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| Ex auditn. Ramor eff, Ce. 
the King ſhould go out of the Kingdom to fee 
the Danger, can it be otherwiſe expreſſedꝰ 

Secondly, | hold, that the Danger it felf with 
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where variety of Opinions gives juſt Cauſe 
to ballance them, the Caſe mult ariſe out of the 
Record, and muſt ſtand or fall upon that. 
Firſt, for the Caſe it ſelf; and therein, — 
I will ſhew what Danger there is, that is the 
Ground of the Charge. 2. 
Secondly, What things there are to maintain 
ir: As for other things, they tend to the De- 
{tru&ion of the Caſe. 8 
Firſt, J am of opinion, that the Danger of 


the whole Kingdom ought to be expreſſed clear- 


ly ; for elſe the Ground- wor k faileth; for if no 
Danger, no Reaſon of the Charge. And I am 


of opinion, that in the Writ 4. Aug it ought 


to be expreſſed, and not in the Mitt imus, tho', 


as my Brother Jones obſerved ,- the AMittimus 
comes time enough to Mr. Hambden to give him 
Notice; yet he was not liable to the Charge, 
but by the Writ 4. Aug. 


Firſt, It is objected, the Danger is not clearly 
expreſſed; for it is not upon Word of Certain- 


ty, but by way of Uncertainty, Quia datum eft 


nobis intelligi. 


Secondly, For the Cauſes of the Writ, that it 
hath not relation ro the Danger of the King- 
dom, but to defend the Sea-Coaſts againſt Pi- 
rates, & c. And they are not worthy of a Royal 
Navy, as Brother Croołe alſo obſerved. —_ 

But I hold firſt, that the Danger is ſufficient- 


ly expreſſed, Certum eſt ſicut res babet. Datum 


nobis eſt intelligi, a thing very ordinary with us; 
and in all former Writs, Ex relatione, &. Quod 


vulgaris opinio eſt, C&c. 


Although my Lord Chief Baron paralell'd 


this to the Caſe of Patents, ex certa ſcientia, Cc. 
which is nothing a- like; for there before the 
King paſs away Land, he may be informed if 
he may do it; but I hold, as this Caſe is, the 
Danger will not permit it to be examined, whe- 
ther there be juſt Cauſe of Fears; for then it 


might receive Delay, which is dangerous, and 


And then for the Phraſe it ſelf, Datum eſt no- 
bis intelligi, It is ſufficient that the King knows 
there is a Danger; and therefore, if it had been 
only Intelleximus, none can deny but it had been 


ſufficient. And what difference is there between 
Intelleximus and Datum eff nobis intelligi. That 
ſets forth the Knowlege of the Danger, and this 
ſhews the Means whereby he doth know it, Ut 


datum eſt nobis intelligi, This yU _ = 
Therefore, unleſs 


the Motives in the Writ are ſufficient. 


. 


The Motives are, great Depredations of the 


Subjects Goods, and Lives; but it is not upon 


this | reſt, for this hath relation unto Pirates 


leading many Chriſtians into Captivity. Theſe 
are good Motives, (and as one of my Brothers 
ſaid well) tho theſe have relation to Pirates, 


yet Bellam Piraticum points at as much Terror as 
Hanibal ad Portas, | 


I ſhall not rely much upon that, that the In- 
jurics of Chriſtendom and of this Nation did 
prepare ad Mercatores noſtros ulterius moleftand* nor 
on Ad Regnum gravand' niſi citius remedium oppo- 
natur, & c. But this Conſideratis periculis que un- 


dique his guerrinis temporibus imminentibus ita quod 


nobis &. ſubditiz woftris defenſionem inaris & Regni 


noſtri omni feſtinatione quæ poterimus convenit, &c. 


| ſhew otherwile than for the Pirate this Detence 


was requiſite. Therefore the next Clauſe is 


Nos volentes defenſione Regni tuit ione mar is ſecuritate 


ſubditorum noſtroram, & c And therefore, that 
Salva conduct ione Navium & Mace bandixarum quiz 
ad Regnum noſtrum Angliæ veniant & de eodem 


regno ad partes exteras tranſeant, & c. take not a- 


way the former Words, nor limit them. 

As for the Clauſe in the Mittimut, I ſtand not 
upon it, nor that Salus Regni & populi noſtri An- 
gliæ periclitabatur, Oc. ET ig 

Thirdly, Admit there had been no Preamble 
nor Expreſſment of Danger, I hold the Com- 
mand ir ſelt is ſufficient ſetting forth the Dan- 

er, which is that, that the Ship be with other 
is Majeſty's Subjects Ships at Portſmouth the firſt 


Day of March next following, the Words of 


the Record be ex inde cum navibus noſtris & navibus 
aliorum fidelium ſubditorum noſtrorum pro tuitionemaris 


defenſione noſtrorum & veſtrorum, & c. And parti- 
cularly to expreſs the Danger, is not neceſſary; . 
for the King, the ſole Arbiter of Peace and War, 


knows it, and it was the Practice of former bel 
Times; and fo no Wiſdom for the King to ex- 
preſs the Danger in particular, when Arms 


uſually go before Heralds; nor is it the uſe of 


Princes to complement, to tell the Enemy they 
will, or intend to inyade their Lands. And 
therefore I hold, tho' it might be more clear, 
yet Satis eff quod ſufficit, I in my own Conſci- 


ence am fatisfied that the Danger is certain e- 


nough expreſſed in the Writ. And ſo I have 


done with the firſt Particular, the Danger, 
which was the Ground of this Writ. As to the 


ſecond Particular, 


What is alledged to be for the preventing of 
that Danger, my Brother Hutton, and my Bro- 
ther Crooke, would have it to be pray rs Mo- 

rit, by 


ney, by reaſon of that Clauſe in the 


reaſon of the Diſtribution of the Surpluſage. 
But the Record is Ad afidendum bomines ad con- 


tribuendum navem vel partem navis non habentes, 


c. which ſhews it cannot be for Money, nei- 
ther is there any colour of Money; for it is to 


find a Ship: And if they have not of their own, 
they muſt build, or buy one with their Money. 


But there is a great deal of difference between 


Payment of Money and finding of a Ship. As 


if my Brother Croce be required to find a light 
Horſe and Arms, he muſt bay one, or hire one 


with his Money, if he hath none; but yet the 
Charge is not for Money, but that he muſt find 


a light Horſe. 


But my Brother Crooke's Obje&ion is, if any 
Surpluſage, it ſhall be divided; and fo the 


Sheriff is to detain no part of it, but employ it 


for the Publick Good, and not convert it to his 


own proper Benefix. Oe; 
Ic this Ianſwer, that this ſrews the Equality 
of the Charge, which is fitteſt to be by Pay- 
ment of Money. | 99 5 
My Brother Crooke bath farther objected, that 


an Inland County cannot build a Ship. A great 
Trouble for the County of Backs, who are ſo 


far from the Sea, to build a Ship. 


To this I anſwer that thoſe of Buc kingbamſbire 


may hire a Ship, if they cannot biuld one, and 


the Words are but parare, not for the dünnen ——— 
ä 1 
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bur preparing a Ship, and it is not meant that 
they ſhould build it there, but that they ſhould 
contribute to the building of a Ship in a moſt fit 
and convenient Place, | | 

Now .in my Opinion the King knowing and 
declaring the whole Kingdom to be in danger, 
and neceffarily requiring his Subjects to defend 
and provide for this danger at Sea, the King 
may thereupon command all his Subjects to 
prepare Ships to joyn with his Navy Royal 
againſt the Enemies of the whole Realm, to 
defend the whole Realm, and it is clear in the 


- Caſe, and it was the meaning of us all, that 


the King mult joyn in the Charge, it being 


= from us to excuſe the King from his ratable 
att. © 3. | 


My Reaſons that the King may thus Charge 


his Subjects to joyn with him in the defence of 


the Kingdom are theſe. 7 

| Firſt. The Defence of the Kingdom muſt 
be at the Charge of the whole Kingdom in 
general. 


Secondly. The Power of laying this Charge 


is by the Policy and Fundamental Laws of this 
Kingdom, ſolely inveſted in the King. 


Thirdly, The Law that has given this 
Power to the King to do theſe things, hath 


given him means to put theſe things in Exe- 
cution. 


In all theſe 1 ſhall ground my ſelf upon 
Authorities in Law and Precedents in all 


F. That the Defence of the Kingdom 
muſt be at the _ of the Kingdom, 1 
ſhall prove from the Law of Nature, which 


is, that every thing in Nature ought to de- 


fend it ſelf, 3 i 

Serondly. From the Rule of Reaſon, for 

Quod omnes tangit ab omnibus ſupportari debet. 
Thirdly. from the ttue Ulſe of all that we 


enjoy, which muſt be abuſed if not imployed 
to and for the good alſo of thoſe that come 
after us and neceſſary it is for our Poſterity to 
have all ſure and fate. A good Patient will 


ſpare ſome of his Blood to preſerve his own 


Health; and a good Husband will ſpare ſome 
of his beſt Ground for Ditches and Fences to 
 pteſerve the reſt, and he is no ill Husband that 


finds out ſafety in that he doth. . 
Fourtbly. From the Law of Property as 


every one hath a particular Property in hisown 
| Goods, ſo every one hath a Property in general 


in another Man's Goods, for the common good. 


every Man's Goods not only in time of 
but alſo in time of Neceſſity, in time of Peace. 


For the Common-wealth harh a property in 
War, 


Therefore if any Man take away my Goods 


without my Conſent, I have my Action, and 


recover Damages. Docter and Studient faith, 


both a Treſpais of Lands and Goods is puniſh- 


able by Iadictment, and Trefpaſs ar the King's 
uit as well as at the Sabjetts : And this is 


by reaſon of, the publick . intereſt the King 


| hath in every Subjects Goods for the com- 
mon good. 25. 4. 


Now che Rule and Maxim before ſo clearly 
and fully put and agreed by all, is, that in 
caſe of neceſſity that is apparent the Subject 


ought to detend the Kingdom. And my Bro- 
ther Crooke agrees in caſe of danger, fo it be im 


now the belt way to redeem this loſt Privilege 
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minent all Men are bound in their Perſons and 


Eſtates to defend the Kingdom, and he ſa 


8 
then they muſt exponere ſe & ſua ; I think be 
means a Man that takes a Journey may carry 


his Money with him ſe & ſua, or elſe means 


the King cannot command their Money with- 


out their conſent ; of which I will ſpeak in its 
proper Place. Fete! 


I come now to the fourth Part of my gene- 


ral Head, which is the Power of laying this 
Charge. By the fundamental Laws and Poli- 


cy of this Kingdom, the ſole Intereſt and Pro- 
perty of the Sea, &. is in the King. I will 
not ſpeak of this Monarchy, this is rather fit 
for Civilians, Hiſtorians, or the Pen of a Di- 
vine, than a judge at Veſtminſter-Hall. Nor 
will I ſpeak of the Diviſion of Monarchies. 


The Poets ſay that Saturn was the firſt Foun- 
der of Kingdoms; only this I will ſay, that for 


the Excellency of the Government of this King- 
dom, through God's Bleſſinge, none are more 
happy than we. Look and ſee in other Na- 


tions, and tell me if you can find out any Place 


where they can and do enjoy thoſe Mercies of 


Peace and Plenty which we do; ſo as we may 


juſtly ſay, O fortunatos nimium bona ſi ſua no- 
unt Britamnos: Nor willl perplex my ſelf with 
the Original of the Nation and Monarchy, - 


ſome Stories are fabulous, others doubtful, nor 
_ any fo clear as to fer it forth certainly, though 


they ſpeak truly what is ſufficient for us to 
know, nor is he the pooreſt, Qui non poteſt nu- 
merare Pecus, nor he one of the worſt Gentle- 
men that cannot ſhew the Original of his Pedi- 
gree; the Excellency of this Monarchy is, that 
It is ſufficient that it is a Monarchy; and that 


it is moſt true which Forteſcue ſaith of our Laws. 
I agree that Forteſeue was a Lord Chief Juſtice 

in Hen. VPs time, but not Chancellor of Eng- 
land. Sea and Land make but one Kingdom, 


and the King is Sponſus Regni, Magdalen College 
Caſe Sir Job. Davies Reports, Stat. 24 Hen. 8. 
1 Fac. The Soil of the Sea belongs 
to the King, who is Lord and ſole Proprietor 
of them; and good reaſon why he ſhould, as 
is well maintained by Mr. Selden, that worthy 
and learned Author of Mare Clauſum, and I 
hope ſhall be by his Majeſty maintained with 

the Soveraignty of the Sea, and without a Na- 
vy this Authority can do but little gooe. 
The King holds this Diadem of God only, 
all others hold their Lands of him, and he of 
none but of God: But this is but to light a Can- 
dle for others: From hence only 1 will obſerve, 


that none other can ſhare with him in his abſo- 


A Parliament is an Honourable Court, and I 


confeſs it is an excellent Means of charging the 


Subject, and defending the Kingdom, but yet 
ir is not the only Means. An foci the 10 


Parliament was pleaſed to beſtow on me, which 


never any ſhall with more reſpect remember 
than my ſelf, whom they were pleaſed to chooſe 
for their Speaker. And as my Brother Hatton 
ſaid, I conceive it a fit way to charge the Sub- 
ject, and I wiſh that ſome tor their priyate Hu- 
mour had not ſowed the Tares of Diſcontent in 

that Field of the Common - wealth, then might 
we have expected and found good Fruit. But 


(for 
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(for which we may give thoſe Thanks only) 1s 
to give all opportune Appearance of Obedience 
and Dutifulneſs unto his Majeſty's Command. 
l he two Houſes of Parliament without the 
King cannot make a Law, nor without his 
Royal Aſſent declare it; he is not bound to 
call it but when he pleaſeth, nor to continue it 
but at his Pleaſure; certainly there was a King 
before a Parliament, for how elſe could there 
be an Aſſembly of King, Lords and Commons: 
And then what Soveraignty was there in the 
Kingdom but this? His Power then was limited 
by Ke poſitive Law, then it cannot be denied 
but originally the King had the Soveraĩguty of 
the whole Kingdom both by Sea and Land, 
my hath a Power of charging the whole King- 
om. . 
Thirdly, The Law that hath given that 
Power, hath given Means to the King by this 
Authority to put it in Execution. It is a very 
true Rule. The Law commands nothing to 
be done, but it permits the Ways and Means 
ho it may be done, elſe the Law ſhould be im- 


perfect, lame and unjuſt; therefore the Law 


that hath given the Intereſt and Soveraigaty of 
defending and governing the Kingdom to the 
King, doth alſo give the King Power to charge 
his Subjects for the neceſſary defence and good 
thereof. And as the King is bound to defend, 
ſo the Subjects are bound to obey, and to come 
out of their own Countrey, if Occaſion be, and 
to provide Horſe and Arms in Foreign War; 
and ſuch are compellable now to find Guns in- 


ſtead of Bows and Arrows, fo Ammunition, as 


Powder, Shot, e Then if Sea and Land be 
but one entire Kingdom, and the King Lord 
of both, the Subject is bound as well to the De- 
fence of the Sea as of the Land, and then all 
are bound to provide Ships, Men, Ammani- 
tion, Victuals, and Neceſſaries for that defence. 
And for us Iſlandets it is moſt neceſſary for us 


to defend our ſelves at Sea, therefore it was the 


reat Argument in 88, whether it was beſt to 


tight with the Royal and Invincible Navy or 


Armada of Spain at Sea, or ſuffer them to land, 
and it was reſolved clearly, that it was better 
to fight with them at Sea, though we loſt the 
2 Bate and our Ships, than to ſuffer them to 
Tk a 
But then there was Hannibal ad Portas. 
To this 1 ſhall anſwer afterwards; that here 
the Maritime Towns ſhal] not help the Inland, 
but each of them bear their own Charge, and 
each defend themſelves, but of this I ſhall like- 
| wile ſpeak hereafter; yet undoubtedly it is rea- 
{onab'e that both ſhould join to defend the 
Kingdom in Caſe of Necefſity.  . +» 
| Now l ſhall endeavour to prove this clearly 
by Authority in Law, and Precedents in all 
Ages. And Firſt, it is a great Authority in 
Law, that there is no expreſs Authority againſt 


it, though there have been ſome Books cited 


by my Brother Hutton and my Brother Crooke 
(which I ſhall anſwer in their due Place a- 
mongſt other Obſervations) yet there is not one 
Authority or Opinion much leſs Reſolution or 
Judgment, that in neceſſary Time of Danger 
jays, the King may not charge the Subjects tor 
Defence of the Kingdom. - 
Secoudly, All thefe Authorities that prove 


the King is truſted with the Defence of the 
Kingdom, and in divers Caſes gives him Aid, 
Taxes, Subſidies, &. proves that the Subject 
is bound in caſe of Danger and Neceſſity, to 
pay them to the King for Defence of the King- 


om. 
Thirdly,” all the Authorities of Murage, Fon- 
tage, Salt Peter, & c. ſhew that for the good of 
the Publick the King is intereſted in the Eſtates 
of the Subject, and may charge them much 
more, if for the well-being, than where the be- 


inglit ſelf of the Common- wealth is at Stake and 


in Danger. | | 

Fourthly, The Authorities of commanding 
the Perſons of the Subjects to come out of their 
own Countries proves it; the Power of com- 
manding the Perſon of the Subject into Foreign 
Parts is in the King, much more the State of 
Men ſhould be at his Command, in caſe of ne- 
ceſſary defence of the Kingdom. 

Fiſibly, All the Commiſſions of arraying 
Men in Ed. 1. Ed. 2. Ed. 3. Ed. 4. Hen. 7. and 
Hen. 8. times, & c. they are all grounded upon 
the ſame Reaſon, and went out for the neceſ- 
ſary Defence of the Kingdom. Theſe Writs 


are not to command the Perſon, but a Ship 
only, juxra facultates ſuas, which are anſwera- 


ble in reaſon to the ancient Precedents. 


From Authorities I come to Precedents ; tho 
they be not Judgments, yet they ſhew the Pra- 


&ice of the Law; and what better Book have 


we in the Law than the Book of Precedents, 

or what is there of more Authority than that? 
for we have not the twelye Tables tor our com- 
mon Laws. IE. e 
The common Laws is but the common U- 


ſage of the Land; and therefore the Prece- 
dents alledged by the King's Council are of good 


Authority to prove the Laws in this Caſe, 
wherein I ſhall not name the Particulars, they 
have been well remember'd by Mr. Attorney 


and Mr, Soliciter ; but I will mention the Sub- 
ſtance of them. | 


The firſt ſort of Precedents were before the 
Conqueſt in the Times of. 


Edpar, Alfred, Ethel- 
dred, &c. the one was to defend the Kingdom 
at the Charge of the whole Kingdom. A ſtrong 


Tnterence hereof from the Precedents of the 
Grant to the Clergy and Church of divers Pri- 
vileges, with Exceptions of Pontium, &c. in 
the Times of Edgar, Alfred, and Etheldred., 
The Council of Enech in Edgar's Time about 
606, mentioned by the learned Antiquary Sir 
Henry Spelman, fo. 510. And after thoſe follows 
bec ſunt conſtitutiones, & c. fo. 523. in which 


are excellent Things, good for Church and 


Common-wealth, Cap. 23. Navales Expeditio- 


nes, if it be no Act of Parliament, yet nothing 
is more like an Act of Parliament; take the 


Phraſe of thoſe Times, and certainly it was 
either an Act of Parliament, or a Proof of the 


King's Power, that without Parliament he 
might charge the Subject for the Defence of the 
Kingdom in caſe of Danger. And the Word 
Expedition is uſed for War, and ſometimes for 


an Army, as Caſſidorus giving the Reaſon of 
the Name ſays. In the third place it ſhews the 
Practice of the Kings of England to charge their 


Subjects for the Defence of the Kingdom in caſe 
of Danger. — — 
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Now if this Charge of Davegelt be not taken 
away by any of the Acts of Parliament, it re- 
mains ſtill, ſaith my Brother Hutton. And ſol 
think it doth, or ſomething in lieu of ir; for 
it is not taken away by any Act of Parliament. 

In theſe Precedents, obſerve, firſt, that they 
are all upon the ſame common Reaſon that this 


Is, , 
Secondly, Theſe Writs are not limited for 
their Number or Time, ſo they prove the 


Power was in the King to charge his Subjects. 


Thirdly, In theſe Precedents, ſome were to 
Inland Counties, as Bucks, Huntingdon, Bedford, 


Leiceſter, Oxford, Berks, &c. And though they 


went not gradually to all Counties at one time 
yet they went to them as occaſion was. An 


if the Danger had required it, the King might, 


if lie pleaſed, have ſent to all as well as to 


ſome. 


But becauſe there was never any time, when 


all the Ammunition in the Kingdom was drawn 


at one time to one Place, may it not therefore 


be done? The commanding ſometimes of one, 


ſometimes of another, is an Argument they 
may be all commanded as occaſion requires. 
Ido not build my Opinion upon confuſed No- 


tions, but on Matters digeſted, on Precedents of 
Weight, the chiefeſt in reſpe& of Time. And L 
after the making of Magna Charts, 9 Hen. 3. 


13 Hen. 3. M. 48. 18 Hen. 3. M.7.& 13. Ed. 


. M. 77. 23 Ed, 3. M. 4. 28 Ed. 1. M. 23. 
Sal . other in Ed. 1. Time there is — 


ing Contribution towards the Maintenance of 
the Sea Coaſts from Inland Towns, as 25 Ed. 
1. M. 13. the Abbot of Robertsbridge Caſe is a 


full Precedent, notwithſtandin all that hath 
been ſaid againſt it. So 9 Ed. 2. pars 1. 20 
Ed. 2. M. 7. 2 Ed. 3. Scoc. Roll. 7. Ed. 3. M. g. 


10 Ed. 3. M. 16, 17. 11 Ed. 3. 12 Ed. 3. 1 


Vet Hen. 4. had as much reaſon to pleaſe the 


People as any King of 5 So in Hen. V.'s - 
Time, tho' buſied in the g 

France, or rather Recovery of France. God 
forbid we ſhould ſee ſuch Times So in the 


orious Conqueſts of 


Times of Ed. 4. Hen. 6, Hen. 7. and Hen 8. by 


way of offenſive War, Writs and Commiſſions 


to their Subjects to contribute toward it. So 


in Queen Eliz. Time, Commiſſions towards the 
Maintenance of the Defence of the Kingdom. 


11 Elz. 41 Eliz. a Commiſſion to the Earl of 


Writs in them. 


But my Brother Creoke anſwerd all theſe ; 
with this Rule of Law, Judicandum eft legibus non 
[wer, that Examples and 


Precedents are good Law, they are Authorities 


out of the Law, and what of more Certainty? 
Digeſt of Writs, theſe are imer Oracula Legis, 


Precedents drawn up by Clerks, though they 


' paſs ſometimes ſub Silentio, yet are they good 
Authorities in the Law. The Abbot of Robert- 


bridges Caſe. is a Precedent of great Authority. 
But it is alledged no Precedent goes to Inland 
Comte; 5 95 45 


+ anſwer, in Trüth the Precedents are quite 
otherwiſe; for ordinary Defence they go to 
Maritime Counties only, but when the Danger 


13 Hen. 4 


Not ting bam. | In 88 Letters from the Lords of 
Council, which Leders had the Queen!s 


is general, to Inland Counties alſo, and after 
another manner, For this I refer you to my 
Brother W:ſton's Argument, theſe could not be 


ſo frequent: For firſt, ſuch Danger was but ſel- 


dom; Secondly, we had then double Hoſtility, 
one from France by Sea, another from Scotland 
by Land; examine the Precedents therefore. 
Another Obſer vatiun that my Brother Crool: 
made, is this, that we are compellable by our 
Perfons and Arms, but not with any Sum of 
Money. 5 | 


I anſwer with my Brother Jones, that bona 


Corporis are above bona Fortune; but this Power 
of Liberty ro command the Perſons of his Sub- 


jekts, he agrees in the King; then I ſay more 


reaſon that their Eſtates ſhould be in his Power 
in this Caſe of Defence. 3 5 


Secondly, The Precedents warrant the quite 


contrary, and Wages have been pald the Sol- 


diers by the Subject iu this Caſe. . 


The third thing that 1 will obſerve in this 
Caſe, is the anſwering of all the Objections 


1 have been made againſt it, which were 
Firſt, That this Writ was againſt the Com- 
mon L. VV 
Secondly , That it was againſt the Statute 
A 5 


thereby. 


Firſt, It is againſt the Common Law, be- 


cauſe it is without Precedent; this is the firſt of 


this kind ſince the Conqueſt; and where there 
is no Precedent, the Law will not bear it, Litle- 
ton, fol. 32. Lord Coke's Comment upon it, and 


they put divers Caſes to the ſame Purpoſe. 


in this Caſe. 


The ſecond Object ion is, that it is againſt the 


Freedom of the Subject that hath a true Pro- 


perty in his Goods, which cannot be taken a . 


way without his actual Conſent. Lambert, fol. 


294. Forteſeue, Mag. Char. 17 King Jobn, Mat b. 


Paris. fol. ps 6 Forteſcue, fol. g. Cap. 13, Cc. 
che 
Reg fol. 127. Fitz. Herb. Na. Br. Cc. 


1 anſwer, That the Authority of Lambert 
rehearſing the Laws of the Conqueror, is, V 
lumus &. concedimus ut omnes liberi bomines totius 
Monarebiæ Regni noſtri babeant & teneant terra: 
ſuas & poſſeſſiones ſuas bene & in pace liberi ab omni 
examinatione . injuſts & ab omni tallagio ita quot 


nibjl exigatur nec capiatur wifi per commune concili- 
um, &c. It cannot be conſtrued that they 


ſhould not be charged, but that they ſhould | 
be free from all unjuſt Taxes. The King is 
not concluded by the ſubſequent Words owme 
Tallagium, this cannot be ſo granted, bur that 


the King may impoſe juſt Charges towards the 


necefſary. Defence of the whole Kingdom, For 


this is meant plainly, as by the Word Talliage 


appeareth. Tallagium is derived from a French 
| Word „and is indeed a cutting Word, and 
therefore Injuſfts Exactio, Which ſhews that for 
the moſt part it is taken in the worſt Senſe, and 
as my Brother Crooke ſaid it, and the manner 


of expounding it'mult be from the Law. 


Thirdh, That many luconveniences will grow 


I anſwer, that there are Precedents for it, and 
the Law is fo, that the King may charge his 
4, Subjects towards the Defence of the Kingdom 
15, 16. 18 Ed. 3. 46. Ed. 3. A. 34. 2) Ed. 3. 
Rot. Franc. M. 9. 29 Ed. 3. 1 Ric. 2. 1 Hen. 4, 


Chamberlain of London's Caſe, 


202 

Secondly, My Brother Crooke quite left out 
theſe Words following, that declare and ex- 
pound the former, vir. Statuimns G. firmiter 
præcipimus ut omnes liberi bomines totius regni præd 
ſint fratres conſurati ad monarc biam noſtram pro 
wiribus ſus & facultatibus contra inimicos pro poſſe 
ſuo defendend' & viriliter ſer vand G. Whereby 
it is apparent: PEE 

Firſt, That the Kingdom is to be defended 
by the whole Kingdom pro facultatibus with 
their Goods, as well as viribas with their Per- 
ſons. | 
Secondly, It comes after the Chapter of Ten- 
nure and Services, by which they are bound 
to defend. Terras & honores ſuos, Cc. which 
ſhews that he meant not to diſcharge any 


from the general Charge of defending the King- 


dom in cafe of Necefhty. 7 
The Third Objection is the Charter of King 


Jobn, Nullum tallagium imponatur niſi per commune 
concilium. | TLIC ; 

I anſwer, The Words are concerning the 
Defence of his own Perſon, and not the King- 
dom; and therefore it is excepted, niſi ad re- 


dimendum cor pus noſtrum; and in the original Act 


theſe Words are left out. Scutage, Muzage, 


and other Aids there mentioned, ſhews that 


only thoſe were meant, that were of private 
Benefit. They were not to be impoſed by 
the King upon any Subject, without Parlia- 


ment, bur not to bar himfelf from laying ſuch 


as were for the Pubick Good, 


The Fourth Authority that was objected, was 


Forteſcue, which was moſt preſsd and inſiſted 
on by my Brother Crooke, 3 
Words themſelves, 
note firſt the time when he wrote that Book, 
it was after all the Acts of Parliament that 


Before I come to the 


took away the Royal Power, yet it did not 


mention them,  ſo.as muſt needs relate to the 
Common Law. 


It was writ when the Civil 
Wars were between the two Houſes of Pré 
and Larcaſter, and he himſelf was in Exile; no 
time then to diſpleaſe the People. 
Secondly, It ws the Difference 


nice ſubjectum populum renitentem onerare impoſitio- 
nibus peregrinis, Cap. 13. fol. 32. Rex caput corporis 


politici mutare non poteſt leges corporis illius nee ejuſd 


populi ſubſtantias propria ſubirabere reclamantibas 


e aut invitu. And Cap. 36. fol. 84 which my 
Brother Crooke ſays is the expreſs Authority 
in hoc individuo: The Words are, Rex regni An- 
gliæ ibidem per ſe aut miniſtros tallagia ſubſidia 


aut quovi onera alis imponit | legibus ſus aut leges 


eorum mutat vel novas condidit ſine conceſſione wel 


ſſenſa totius regni ſui in parliamento ſuo expreſſo, 


C. ec * 
From them all, I take the true Meaning of 
them to be: And I hold Firf, That the King- 
dom ought to be govern'd by the poſitive Laws 
of the Land; and that the King cannot change 
or make new Laws without a Parliament. 
Secondly, That the Subject hath an abſolute 


niſhable by the 


| between 

Kingdoms, when a Monarch rules, that chal- 
 lengeth all Power over his Sub) 
Monarch that governs according to the 
_ poſitive Laws. The Words that ſeemed 
to be againſt this Charge ate, fol. 9. Cap. 
26 Rex Angliæ politice imper ans genti ſue 
nec legem ipſe ſine ſubditorum aſſenſu mutare poterit 


„ and 4 


Tie Tl Jeg Hansa Zh 


Property in his Goods and Eſtate, and that the 
King, tohis own Ute cannot take them. | 
, Tory, 100k for his 725 By 55 he cannot 
ay any rthen upon his Subjects, withou 
the Subjects Conſent in Pali | ” 
Fourthly, That for the Benefit of Trade, che 
King may lay fitting Impoſitions, and may 
command that which is for the neceſſary De- 
fence of the Kingdom, which is no Command 
of Charge, but Command of employing. 
Fifthly, I anſwer therefore to the great Ob- 
jection, That the Liberty of the Subject is loſt, 
and the Property is drown'd which they have 
in their TN E 8 wp 
Firſt, | ſay all private Property mul 
give Way to the Publick; and therefore a 
reſpaſs to private Men may be puniſhed by 
Indictment, becauſe ic is an Offence of the Pu- 
blick Weal; and though every Man hath a 
Property in his Goods, yet he maſt not uſe 
them in Detriment of the Common. Wealth. 
A. Man may give his Graſs or Corn away in 
the Filed, or when it is in his Barn: But if 


he will cut it unuſually, or burn, or deſtroy 


his Corn, or if he throw his Goods into the 
Sea, that they may periſh, theſe are Crimes pu- 
ommon Law; ſo is tranſ- 
porting of Goods, Commodities,. againſt the 
public Good: Therefore the Directions of 
Statutes, for the Reſtraint hereof, are from the 
Common Law. And the Reaſon of this. is, be- 
cauſe the publiek Property mult. take Place: 
And if in petty Buſineſs it may be, then. much 


more in time of publick, and great Neceſſity 
and Danger. And it is rather an nt. 
of the Subjeds Property, that in caſe of Neceſ- 


Averment. 
ſity only they may be taken away, than con- 
ü w Vs ik lo 
My Brother Hutton and my Brother. Crooke. 
agree, that all are bound in caſe of Neceſſity, 
exponere ſe & ſua to defend the Kingdom, and 
may not the King command a Part with more 
Reaſon than al! 185 9 
In the next place, I ſhall remove a Scandal 


that hath been put upon the King, how that 


his Majeſty hath meant to make a private per- 


ſonal Pan , the ho oe: 

What he hath done is well known; and I 
dare confidently ſay, all hath been ſpent, wich- 
out any Accompt, to himſelf; and that his 
Majeſty hath been at great Charge beſides to- 
wards the fame: And I heard it from his own 
Royal Mouth, he ſpake it to me, and my Lord 


| Brampſton can teſtify. as much, that he ſaid. 


it never entered into his Thoughts to make. 
ſuch Uſe of it; and therefore ſaid, he was bound 
in Confcience to convert it to the. Uſe it was 
received. for, and none other; and that he 
would ſooner eat the Money, than convert it 
to his own Uſe: Therefore, he that thinks 
the King made a Revenue of it, doth highly 
ſlander his Majeſty: But let Kings be 
was, Men after God's own Heart, yet they 


will not want a'Shimes to rail on them. | 


But though (bleſſed be God) his Majeſty is. 
ſo gracious and loving to his Subjects, and fo 
juſt, that we need not fear that he will charge 
them but upon urgent Neceſſity; yet we know 


not what ſacceediog Ages will do. 


* 
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Plantiff's Houſe 


Remedy againſt the Commopaſty of. 


The Tryal of JOHN HAMBDEN, Eſq; 


It is not well to blaſt ſucceeding Ages, and 


it rhey ſhould hereafter charge unreaſonably 


without Cauſe, yet this Judgment warrants no 
ſuch thing. Again, It is no Argument to con- 
demn the true Uſe of a thing, becauſe it may 
be abuſed. And again, The Law repoſes as 
great Truſt in the King as this. The King 
may pardon all Offences ; bur if he ſhould, 
then none ſhould be ſafe. The King may make 
Peace and War at his Pleaſure ; but yer ſhould 
he make Peace, when Peace would ruine us; 
or War, when War would undo us; it would. 
be worſe than this: Therefore it cannot be ſuſ- 
77 that the King will Hany thing againſt 
w and the publick Good of the 2 : 
Therefore the Law ſays, the King can do 
no Wrong; for he is Sponſus Regni, as in Mag- 
dalen College Caſe.  _ | 
Then they object Clark's and the Chamber- 
lain of Londons Caſe. . 
Theſe Caſes are nothing againſt this, but ra- 
ther for it. | 1 bp 
The Record of 14 Ric. 2 Rer. 60 Banc. Rs. 


Lever Caſe, in an Action of Treſpaſs, for ta- 


king away his Goods without his Conſent, had 


judgment to recover in Durham. 


But the Caſe was this, one Lever of Dur bam 
brought his Action againſt another for entrin 
into his Houſe, and taking away his Goods and 
60 l. in Money, the Defendent phe not Guilty, 
and the Jury upon a ſpecial oun 
the Defendent took away his Money ; but upon 
this Occaſion. The Scots had invaded the 


ment where-Bulworks were built, e. it proves 


erdict, found that 


Realm, and were in Durham, and could not 
be gone without a certain Sum of Money: 
Whereupon the Inhabitants aſſembled, and 
amongſt the reſt, the Plaintiff was one, and 
they made an Order to abide the Ordinance 
of the greater Part which was to give the Seats | 
the Money deſired, and becauſe the Money was again, the King may command all Perſons, 
to be paid preſently, ready down, therefore when there is neceſſity, and as often as he pleaſes 


indeed no Declaration, but a Relation by the 
Chancellor. 


Secondly, If it had been a: Declaration, yet 


it had not been binding without the King. 


Tb diy, It is no Precedent of a good Look , | 
it was when the King was young, and the 


Parliament had the Regency, Counſellors, 


Treaſurers, and all his Officers about his Perſon 
were choſen by the Parliament, and theretore, 


no wonder if they endeavour'd to pleaſe the 
Parliament. | 5 é 
Fourthly, It is a Precedent that they (id ef) 
the Lords could not charge the Commons by 
themſelves. | 


Again, the Caſe was not for the Defence of 


the Realm; but for Wars in France, Scotland, 


and Ireland; theſe were the Wars. Though the 
Subjects may be charged for the neceſſary De- 
fence of the Kingdom, yet if Foreign Wars be 
mixt together with it, it is otherwiſe. And 
therefore in the Parliament before, they ſaid 
ſuch things belong not unto them; and there- 
fore they held, they ought not to bear it, and 


ſo that Rule of Gaſcoigne, 24. Hen. 4. fol. 4. 


That no Man ſhall be charged without Parlia- 


not, though it implies, that if it had concern'd 


the Kingdom, it had been otherwiſe. 4 
The next Objection was, the great Incon- 


veniency that would hereupon enſue, if ſuch 
a Charge might be, then none knows what his 
Charge will be, for the King may command 
it as often as he pleaſes; an Example hereof 
they put in Danegeit, that in Eleven Years 


rew, from Twelve to Forty-cight Thouſand 
ound, therefore the Law hath provided a- 
ainſt that Uncertainty, an limited it to a 


arliament. | 


J Anſwer to this, that if Danger increaſe 


they made another Order to ſearch in all Men's he may do it. Is not this as great an incon- 


Houſes, and take away what Money they found, 


veniency as in this Caſe, and yet this abates 


according to which the Defendent ſearched the not the Writ? my Brother Crooke ſhewed how 
2 


erdict it was reverſed in the King's- Bench, 
cauſe it was with his conſent. Indeed the 
Reaſons. were, 1ſt, becauſe, he had Sufficient 


and took away 601. and be. Subſidies increaſe 
cauſe it was without Coaſent, the Plaintiff had in that he conceived; and indeed this ſhews 


158 11 in Darbam, but upon the gal the Proviſion of Charge muſt be according to 
* 


F 


the Danger. | ' 
Secondly, No Abuſe of any thing, muſt take 
away the true and lawful Ulſe thereof. 


Then, We cannot ſuſpect that there will 


and 2dh, becauſe he did it'as a Servant be ſuch Abuſe. Ubi cen dit Deus & lex & mos 


Bur I anſwer 1, though the ordinance was etiam conſidemus. God and the Law hath truſt» 
good by conſent, yet it followed. not that it ed his Majeſty, and we ſhould not diſtruſt 
was void without Conſent, the Queſtion is there him. 
only whether good by Conſent. 24h, It follows ln time of imminent Danger tempore belli, any 


is > +4 3 


not but that all Men without Conſent are bound thing, and by any Man may be done, Murther 


to contribute towards a general Charge for ne- 
ceſſary Defence. 


Agother Objeftion made by my Brother 


caunot be puniſhed; yet, ſays my Brother Crooke, 


the Eing cannot Charge his Subjects in no Caſe 


without Parliament; no, not when the Kingdom 


Crooke was 2. Rich. 2 pars: 1. Where all the is. actually javaded by the 1 But truly 


Lords and Sages met together after. Parliament, I think, às he was the firſt, ſo he will be the 


and it was agreed by chem, that t 
not charge the Commons without Pa 
Parliament, and 
Parliament. 


1 


hey could 
amons) ut Fathlament, 
that this was a Declaration of the Law in of the Dawgs 

almoſt equivalent to an AMpf and that the 


4 


ot 


laſt of that Opinion, eſpecialy having deliver- 
, that the King is ſole Judge 


ed his Opinion, that t 


5 


* 
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and yet no Inconveniency 


r before us, as ĩudeed he is; and 
the King is ſole judge of the 


gs Wa Danger, not any have denied it, elſe it 
I Anfwer, that this was no Act, but a De- ſhouſd be no Danger, but when every one 

claration in Parliament of the Law, and ſhall ſay, you ſhall judge when the Kingdom 
Tw! ᷣ ccc no09[ fs fc: ot 


„ Fg 
Secondly. ? 


1 
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. Secondly, There hath been and may be, as 


reat Danger when the Enemy is not diſcerned 
225 Senn Arms and on the Land. | 
In the time of War, when the courſe of 
Law is ſtopped, when Judges have no Power 
of Place, when the Court of Juſtice can ſend 
out no Expreſs, in this Caſe the King may 
Charge his dubzedds, you oy what you 
grant, when there is ſuch a Confuſion as no 
Low; then the King may do it. Dato «no 
abſurdo infinita ſequuntur, 5 
Then there may be a time of War in one 
Part of the Kingdom, and the Courts of juſtice 
may fit as in 14 Hen. 3 Rich. 2. and Hen. 7. 
time, Wars were in tome part of the Land, 
yet the Judges ſat in Weſtminſfter- Hall. 
Now, whether a Danger be to all the 
Kingdom, or to Part, they are all perilous 
and ought to be charged. | : 
And Secondly, The King may Charge his 
Subjects for the Defence of the Land. Now 
the Land and the Sea make but one intire 
Kingdom, and there is but one Lord of both, 
and the King is bound to defend both. : 
Thirdly, Expectancy of Danger, I hold, is 
ſufficient Ground for the King to Charge his 
Subjects, for if we ſtay till the Danger 
comes, it will be then too late, it may be, to 
provide. REES pes N 
And Foartbhyh, His Averment of the Danger 
is not traverſable, it muſt be binding when he 
perceives and ſays there is a Danger, as in 88. 
the Enemy had been upon us, if it had 
not been foreſeen, and provided for, before 
it came. Re . 
But I will not determine the Danger now. 
Do not ve ſee our Potent Neighbours, and our 


great Enemies heretofore; were they not pro- 


vided for War? and was there not another 


Navy floated upon the Sea? and was not the 


Dominion of the Sea threatned to be taken 


away? As long as the Danger remains, I ſhall 


bleſs God for ſuch a King as will provide for 


the Defence of the Kingdom timely, and re- 


joyce to ſee ſuch a Navy as other Nations 
muſt vail to, and we are not in Cale of Saſety 
without it, and ſhould looſe our Glory 

beſides. ES, At 

The next Objection of my Brother Crooke 
was, that there is a Means provided by Par- 
liament, which will not withhold Aid from 
the Defence of the Kingdom, and it were a 
Sin to denyiit in Caſe of Neceſſity. And in 
Edu. 1's. time, Ed. 2's time, and 4. Ed. 3. 
a Parliament was to be held every Year for 
the defence of the Kingdom & propter ardue 


| Anſwer, that might well be, but then, in 


the time of Edw. I. Fdw. 2. Edw. 3. there 
were Pleas in Parliament, but now theſe are 
laid aſide, and that the Subjects ought to give 
the King Subſidies; I will not fay that inferring. 
they will not do it, nor am I apt to believe it; 
but I hold, that Parliaments are the excellent 


Means to raiſe Aid for the Defeuce of the 


Kingdom, and yet they are not the only Means, 
for then the Parliament and not the King, 
ſhould be the only judge, and have the defence 


of the Realm; or elſe it ſnould give the K ing 


aà Charge of Defence, without Power or Means 
to perform it. 


. 
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The Objeclion of the King's Reveiuts, 
Tenures and Prerogative, they have been un- 
fitly remembred, and they have been fully 
Pe Siature of T d pound 

he Statute of Tonnage and Poundage given 
to the King, for and towards the 5 5 of 
the Sea, and the other Acts of Parliament, that 
reſtrains the King's Power, ſo that he cannot 
now charge the Subject, without his conſent 
in Parliament, I ſhall Anſwer in the next place; 
and before I come to the particular Acts, I 
will ſhew you, in my Opinion, what they 
may do. +. bh ue . 

&s of Parliaf&@rmay take away Flowers 
and Ornaments of the Crown, but not the 
Crown it ſelf, they cannot barr a Succeſſion, 
nor can they be attained by them, and Acts 
that barr them of Succeſſions are void. 

Secondly, No Act of Parliament can barr a 
King of his Regality, as that no Lands ſhall 
hold of him, or barr him of the Allegiance of 
his Subjects, or the Relative on his Part, as 
Truſt and Power to defend his People; there- 
fore Acts of Parliament, to take away his Roy- 
al Power in the Defence of his Kingdom, are 
void (as my Lord Chief Baron ſaid) they are 
void. Acts of Parliament to bind the King nor 
to command his Subjects, their Perſons and 
Goods, and I fay, their Money too, are void; 
for no Acts of Parliament make any Difference. 
Now to the particular Statute objected, 25 
Edw. I. 75 Con fir mat io cbartarum, the Wor 8 
are theſe, Aids or Taxes, granted to the King, 
ſhall not be taken for a Cuſtom or Precedent; 
and Cap. 6. moreoyer, we have granted for 
us and our Heirs, that from no Buſineſs from 
henceforth, we ſhall take ſuch Manner of Aids, 
Taxes, nor Prizes: And Cap. 7 a Releaſe ot 
Toll upon every Sack of Wool, and a Grant, 
that we will not take ſuch things without their 


common Aſſent and good liking, ſaving to us 


and our Heirs, the Cuſtoms granted to the 
Commons aforeſaid. | 3 Ss 
As to the other Statute de tallagio non conce- 
dendo. Cap.1. Nullum tallaginm imponct ur niſi per 
commune coxcilium regni. Cap. 2, 3, 4, 5, Ge. 
Firſt, Theſe Words muſt have Relation to 


the Aids before, and there be divers Aids; as 


fome by Talliage, ſome by way of Prize upon 
Goods, and Ranſome of is Perſon, &e. 9 5 | 
King thereupon makes this Grant, which hath 
Relation to ſuch Aids as were granted volun- 


tarily. Secondly, Ancient Aids ate there reſer- 


ved, as redeeming the King's Body pur faire fitz 
Chevalier & pur marier ſon file eigne, and to all 
other ancient Aids, which are to be underſtood 
with an ad redimendum corpus, G c. 3 
And to the Statute de rallagio non concedemdo, 
in ſome, Books, it is not in Print, but men- 
tioned in Aeg Cbar Raſt al, and the Petition of 
Right, 3 Car. 1628, to be in the 24 or 25 Edw I. 
And therefore I anſwer Fo, It is not in 
the Parliament Roll, aud there is Variance a- 
bout it; and therefore it is but an Abſtract, 
and no ſubſtantial Statue. 
But ſince it hath paſſed for a Statute, | 
and poſſibly may be one, I agree wich all the 
reſt of my Brothers, that it is a Statute: And 
then I anſwer, Firf, That nullum tallagium im- 
ponetur, & c. that is, no unlawful Talliage 5 — 
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ſhould be damned by the Law. 


The Tryal of Joan 
he impoſed upon the Subject without his Con- 
ſent, or elſe the Aids pur faire Fitz Chevalier & 
pur file marier had not been exempted. 5 
Secondly, No Aids ſhall be impoſed, but Con- 
tribution of the King and People may be im- 
poſed and here the King is taxed. as well as 
they. | re NA | 1 
Thirdly, An Act of Parliament can by no 
Means take it away, much leſs by thoſe gene- 
ral Words. . : 
In 14 Edw. 3. Cap. I. No Man from hence- 
forth ſhall be chargeable with any Tax, but by 
common Conſent in Parliament. | 
To this I anſwer, That though it be but 
temporary in ſome Parts, yet it is binding, 
but ſecundum ſubjectam materiam: And the Words 
are general as in the other Statute de tallagio, &c. 


beſides the Practice in that Kings Time, and 
* interprets it. 


en 25. Edw. 3. Cap. 8. No finding of Men 


of. Arms, unleſs by Conſent, much leſs finding 


of Ships. 


This takes not away any former Law; and 
therefore, the Precedents following, 4 Hen. IV. 
| ſhew that it does not reach to this Caſe, 
Then 2 Hen. 4. m. 2. which is abſolute in the 
Point, faith my Brother Crooke, where a Com- 
miſſion went forth for the Defence of the Sea, 
whereof Complaint was made in Parliament, 


with Deſire, that it might be repeal'd, and it 
„ WO(hmGAA A . ˙ AA 
I am of the contrary Opinion; for the Pe- 
tition was, that it might be releaſed; and the 


- Anſwer was by this, that it ſhould, but the 
King would treat with his Council about it; 


andi it was but a Repeal of his Council then 


Then 1 Ric. 3. Cap. 2. where the King grants, 
that he would not hereafter charge them by 
Benevolence, or any ſuch Charge, but that they 


By no ſuch Charge or Impoſition, 
no ſuch Charge of Money, that Statute was 


only againſt Benevolence, and made by a 


King that had Reaſon, as we all know, to 


pleaſe, the People for his own Ende. 
Ihe Statute of Tonnage and Paundage, granted 


for the Defence of the Sea; the Words are, 
That no Talliage or Aid ſhall be without Act 
of Parliament, - Secondly, That the King hath 
Means to defend the Kingdom with a Proteſta- 


tion, not to draw it into Example, 4 Hen. 14. 


13 Hen. 4. Parliament Roll, . 10 


I will not argue whether Tonnageand P . 


was not before this Act of Parliament, nor 


that time out of Mind they were granted to 
the King: But my Anſwer is, They are only 


for the ordinary Defence of the Sea. And the 


Proteſtation of 4 Hen. 4, is a Proteſtation of 


the Commons only, and this Charge is not ta- 


ken away thereby, and Tonnage and Poundage is 
for the Defence of the Sea; ſo all the Acts 


arc, and ſo J agree, but for. Extraordinaries, 


and but ſolely in caſe of Danger of the whole 
Kingdom. That they ſhould not be granted, 


cannot be collected out of theſe Grants. 


The Feen is the Petition of Right, 
3 Car.. That. no Charge ſhall be impoſed upon 
the Subject, but by Parliament. 


ischen Speaker ofthe Lower Houſe, and 


ideft, by 
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J have Reaſon to remember what then was 


made. And I ſay; Firſt, There is no Men- 
tion of this Caſe. Secondly, There was no new 


thing granted, but only the ancient Liberties 


confirmed, taking Notice of the Commons 
Proteſtation, not to bind the King from his 
ancient Rights. „ 
_ Third! Look upon the Prayer what is de- 
ſired, and the main Scope was, Firſt, General- 
ly againſt Loans, and this could not be con- 
cluded in thoſe Words. Secondly, Impriſon- 
ment without ſhewing Cauſe. Thirdly, Billet- 


ting of Soldiers. And Fourthly, Mariners Iy- 


ing within the Land. | = 

have now done with my third general 
Head, I come now to the laſt, touching the 
Form and Legality of the Writ. Firft, for the 


Legality of the Writ, and the Objections touch- 


ing the Neceſſity, 1 have anſwered before; 


the main Objection is to the Body of the | 


Writ. 


Fit, The Command to charge the Sheriff 


to levy and aſſeſs Money according to his Diſ- 
cretion, which is not legal; for that the She- 


riff ſhould make it per ſacramentum by the 
Oaths of a Jury, as in the Writs of Partition, 


Diſtribution, pro ratu, G. 


This Aſſeſſment is not warranted by the 
Precedents (ſays my Lord Chief Baron and 


my Brother Crooke) they do it not upon their 
Knowledge, but Preſumption of Mens Eſtates 


and from thence they ſpeak againſt the vaſt 


Power given to the Sheriff, ro inhance Men 
ashe pleaſes. Secondly, The Inconvenience is 


great hereby; for by this Means there is * 


great Inequality in the Aſſeſſment. 


Ils anſwer firſt to the Aſſeſſment per ſacramen- 
tum, No Reaſon why it ſhould be here; for 
it is not done in the Commiſſions to levy Sub- 
fidies, - much leſs ſhould it be done here in a 

Matter of great Haſte : And beſides, the She- 


riff is truſted with more; for he hath the Truſt 
of the whole County, and takes an Oath to 


execute his Office juſtly, whereof this is one 


Part. mY 


As to that, they fa 7, there is no Precedent 
for it. N ſay, Thag there is no Prece- 


dent that it hath been dme by Jury, but al- 


ways by the Sheriff, or ſome that the King 


was pleaſed to truſt; and ſince one muſt be 
truſted, none more fit than he. 1 


Scecondly, By Example, we ſee, he ſpeeds 


all, and is moſt ready for it. 5 . 
Tbirdhy, 1 fay the Writ leads not the Aſſeſſ- 


ment, it commands the Ships to be provided; 
ſo if that be done, there is no Neceſſity of 


Aſſeſſment: And if the Towns and Counties 


ſay they will provide a Ship, and do it, then 


no Aſſeſſment is requiſite ; but if they do it nor, 
then the Sheriff is to levy it, that the Defence 


may be ſeaſonable, ſo as the Clauſe of the Af- 


ſeſſment ſhews the Manner of it, when a Mul- 


titude is to join, none more fit than he to do 
it; and no way better, than to write to him 
to do it according to Mens Abilities — 
Fourth, The Clauſe of the Aſſeſſment is 
not only to the Sheriff, but to the Head Offi- 
cer of the Town: and Borough; and though 
the Diſcretion: of the Clauſe be to the Sheriff; 
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new Aﬀeſlors appointed, or they themſe 
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yet it appears not, that it is limited to him 


only. 8 
And whereas it was ſaid, That the Sheriff 
cannot aſſeſs himſelf, and the Precedents war- 
rant not this Aſſeſſment by the Sheriff. | 
I anſwer, All the Precedents are not againſt 
ir, but commonly it is not ſo; and yet there have 
been a Multitude of Precedents thus. As to 
the Incquality of it, Mr. Hambden had the leaſt 
Cauſe of any Man of England to complain, 
conſidering how he was rated. | 
Again, all that the Writ commands, is but an 
Aſſeſſment, juxta facultates ſuas ita quod omnes Oc. 
and if the Sheriff do otherwiſe, and wrong the 
Subjects, he is anſwerable for it. By divers 
ancient Precedeuts it appears where the She- 
riffs have been faulty this Way, they have 
been puniſhed; and Sir Walter Norton's Caſe, 
now depending in the Star-Chamber, concerns 
this, for this Abuſe in levying this Charge, 
being High Sheriff of Lincolnſhire, 
Truly, 1 think, as my Lord Chief Baron 
ſaid, if there had not been an Inequality by 
the Abuſe of the Aſſeſſes, the Charge had not 
been complained of; yet the like Inequality is 
in Subſidies: And this is no juſt Cauſe of Ex- 
ception againſt it, but of Accuſation againſt the 
Sheriff who is to anſwer it. And I can fay 
truly, his Majeſty hath been very careful to 
revent and remedy the Abuſes herein, and 
| hath often far daily in the Council. Chamber to 
give his Advice herein himſelf; and upon his 
Command Reformation hath been in divers 
Parts; and it hath been given in Command 


do all his Judges in their Circuits, to endea- 


vour the ſame in all Parts: And I my felf, 
by his Command, have re&ify'd Rates in this 
Kind, that have been unequal. . And I doubt 
not, if the Neceffity of Danger ſhall ſtill re- 


 _quire it, or again, hereafter it may be done 


with all Equity. > j 
The Second Objection is, That the Sheriff 
cannot tax himſeif; for then he ſhould be 
judge and Party in one Caſe; nor can he 
commit himſelf; and if he be omitted out of 
the Aſſeſſment, then it cannot be equal, nor 
cannot be accordiugao the Writ that com- 


mands all ſhould be aſſeſſed according to their 


Abilities rateably. | 9 55 
TI anſwer, This prima facie carries ſome Shew 
with it; but examine Cauſes of lefs Conſequen · 


ces, It is eaſily anſwered, The Juſtices of Feace, 


in levying Subſidies, make Rates for them- 
ſelves. The Commiſſioners of Sewers tax their 
own Lands; and ſo it by Jurors it were done, 
it would be the like. There muſt be her 
ves 
muſt do it: That would bring Delay, and 
this requires Haſte and Expedition; and there - 
fore he is fitteſt for the Buſineſs, Authorities 


in Law, there are divers herein, as the Writs 


for the leyying the Expences for the Knights 
of the Shire, Directions are to the Sheriff to 
do it, who aſſeſſes himfelf, and yet he is to 
execute it: So in a Writ of Recovery de bonne 
in habitantium, the Sheriff is chargeable with his 
Part; yet he is to execute it. If a Fine be 
laid upon the whole County, he levies it, yet 
is chargeable for his Part towards it. 


aud Mariners, as the 


Husbandry 
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Then ed, the Writ is directed probs 
hominthus, and theſe cannot be charged in an 
Inland County. * 


What difference there is inter probos homines, 
between InlandCounties andMaritime Counties, 
I know not. 24. Edw. 3. a Writ whereby they 
were charged in Caſe of neceſſity; as to Yarmouth 
it was prob bominibus &c. true, a grant by the 
King, probis bomini bas is void. I. Hen. 7. Dyer 
Phill & Mar 7. Edw. 4. 14. but a Commiſfs 
ſion or Writ to aſſeſs them good enough, 
Probos bomines, that they know not, nor fee not, 
it is not material, for that would make them 
fole Judges of the Danger, when as the King 
=" is, and this not traverfable neither. 

Then tis Obje&ed, the Writ commands an 
Inland County, to find a Ship' and Mariners, 
which is impoſſible, and lex non cogit ad impoſſi- 
bilia, and for this my Brother Crooke puts the 
common Caſes, that a general return, 49. Ed. 
3. 6. and impoſhbilities are void, and a Cove- 
nant for impoſſible things is void, but a Deed 
may be good. 3 
1 Anſwer now to the point of impoſſibility. 
And poffible the Ship may be built in an 


inland County, though to carry it to Portſmouth 


is impoſſible, but it's Forage yen Shir 
Nrit commands, whic 
may very well be done with Money. _ 
But we have none but trained Souldiers, no 
Mariners; our Country conſiſts in Tillage 
and our Men are trained up in Tillage and 


Husbandx. 
I Anſwer, we have the like occaſion of 
in Kent, and we have in many 
places, no Maritime Towns, ſomerimes 20 Miles | 
from the Sea, and yet we are juſtly charged to 


find a Ship. Precedents we have as well as yon 

in Oxon and Bucks, or ele none ſhould be 
charged but Port Towns, and in particular 
no Law or Statute to exempt them. Until 


Alfred time, there were no diſtinQtion of 
Maritime or Inland Counties, for then all Exg- 
land was but one Maritime Coun y. 
Then they objected the Payment of Souldiers 
W ages for 26 Weeks, to be in the King's Service, 
is againſt many Precedents, as 16. Edw. 2. 
10. Edw. 3. and entirely for Wages to be paid 
by the County is againſt all the Precedents 
and Tenents by Knights Service after 40 Days, 
are to be paid by the King, and other Prece- 
dents my Brother Crooke cited, when divers 
refuſed to go out of their County till paid, 
and Order taken for their Pay by the King. 
And whereas the County had given Bonds for 
the. repaiment of the Souldiers Wages, they 
were cancelled, and Order made in Parliament, 
that Souldiers ſhould be at the King's Pay, 2. 
Ed. 5 16. 18 Ed. 3. Cap. 7. 
Theſe ate eaſily anſwered, for theſe Pre- 
cedents prove no more than Payment of 
Wages de facto, and fo the 8 may pay it 
where it is not due, and for their refuſal, 1 
have nothing to do with that now, but 10. 
Ed. 3. 1 2. There is mention made of 
Berkſhire Men, commanded ta carry their Soul- 
diers out of their County at their own Charge, 
and when the Souldiers refuſed to go thence, 
no Charge or Payment for Souldiers uſed . 
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be paid by the Country, as in that Caſe, and 
they were forced to go, and did go, and ſtay 
there three Years, ſo 13. Edw. 3. M. 8. 
I. Ed. 3. M. 14. None compell'd to go out 
of their County without Wages paid. 18. E4. 
3. M. 6, 7. that none ſhould go out of their 
County: And not only thoſe that had 
Offices and Patents to ſerve the King, but 
all with this Proviſoe, that the King ſhould 
pay them their Wages. 35 
For 1. Ed. 3. It is cleat, and hath in it the 
exception in Caſe of neceſſity, and then to be 
done as in times paſt. c 25 
138. Ed. z. It is expreſſed in the Act, when 
they go to the King's Wars out of the King - 
dom, fo 19, Hen. 7. &c. Theſe are all but 


declarative to the Common Law, Corber's 


Cafe, the Reaſon is, becauſe the Allegiance of 


the Subject is not natural, but lawful. 

But that the King ſhall give Wages within 
his Kingdom, there is no Act of Parliament 
for it, Now it was reſolved in the Exchequer, 
that the Sea and the Land made but one 


entire Kingdom, and fo no going our of the - 


Kingdom here, and conſequently the Payment 
of the Souldiers Wages within the 2 is 
not againſt the Law. 


The laſt ObjeRion is, that the Writ is illegal, ha 
| becauſe contrary to Megns Chor gallus liber homo 


l net ar. TO 5 
| onthe the Objection of Nobility, that 


they 3 ledged from Impriſon ment, it 
might well have ſpared, and I know 
not wherefore it was ſpoken of, unleſs it were 
to make them think they were more intereſted 
_ the reſt of qþis Majeſty's Subjects in this 
But yet, 1 ſay, Noblemen maybeimpriſoned, 
as 'my Brother Croke knows well, as it was 


reſolved in the Earl of Lincolws Caſe, in the 


Star- Cbamber; it is true that upon ordinary 
Proceſs, they are not to be brought to Tryal 
Now [ Anſwer, there is no Impriſonment 
in queſtion, but the Aſſefſment only, why he 
ſhould not pay the Money aſſeſſed, or ſhew 

Cauſe to rhe contra 7/7. 

Serwndly, Were the Writ illegal for Form 
and Circumſtance, 
mand it ſelf illegal for SubſtanſeG. 


The Exceptions to the Certiorari are theſe. 


Firf, The Direction of it to two 5 | 

| here for the Defence of the Realm. And it is 

Of this there is little doubt, nothing mare 
fn, of "the 

2 ge that took the Fine, and is removed. 

{ take à Fine by 

dedimus poteſtatem, in this Caſe the Writis iter | 


the one out of his Office, when as the $ 
being, ought only to return it. 
frequent for a Certiorers to i 
Chancery to two Parties, as to t 


And ſo upon Commiſſion to 


% 


brevis irretornabil' and this muſt remain with 


the old Sheriff, and are never delivered over 

by the Jury to the new Sheriff. In Srobart's 
| Caſe, in the King - Beneb, being convicted of 

Her, before Sir Julizs Ceſar, Judge of the 
4 


alty certificate to him, after Maſter 
of the Roll, and directed to him fo, in my 
Lord Paget Caſe. 6 
The Writ is without return, faith my Lord 
Chief Baron, and the Certiorari, which is a 
Tear anda half after, cannot revive it. 


* . 


ons for publick gc 
 Marage, &c. much more w 


yet this makes not the com- 


> . 
1 
* 
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I Anſwer, that ſhall not be the determinin 
of it, only for the time limited expiring, ſhal 
not deprive one of his juſt debt. 

It is not ſufficient, becauſe it appears hot, 
that Mr. Hambden was Tenent or Ter-Te- 
nent, ' or that Stoke Mandivile is within the 
County of Bucks. . Secondly, it appears not 
that there was any Ammunition or Ship 
prepared. 

I Anſwer, it doth ſufficiently appear, that 
Mr. Hambden was Ter-Tenent, for the Certio- 
rars was to the Sheriff, who certifies that he 
was Tenear, for it was in purſuance of the 
Writ, the Words ate virtute brevis Domini Regis 
buic ſchedul* annexat certifico quod virtute G- 
ſecundum exigentiam ipſims &c. Af, ſavi Angliæ. 
have aſſeſſed ſuper ſeperales bomines & terre tenentes 
Com Bucks pred quorum nomina ſnbſcribuntur &c. 
It relates to the Place there, Tenents in the 
County of Bucks, and makes Mr. Hambden one. 
And thus the buſineſs of Knihgthood was done, 
and in no other manner. . 2 

Then it appears not that the Ship was 


1 | | x6 
To this I Anſwer, 1#, That the Ship was 
done according to -the Command of the 
Writ, 24h, Ik was prepared. 34h, If none 
ad been prepared, the Fault was in them, 
for that they paid not in their Money. 
For the Exceptions to this Mirtimus I ſay 
nothing,” becauſe I told you the Caſe reſts not 
upon theſe Words Salas Regni periclitabatur, 
which is only · to bring it to iſſue. | 
Then they except againſt the Sci Fa' 1f, 


| 2 at the King is intitled to bring the Sci Fa 


there is a cui oneretur to whom he ſhould. 
pay the Money, for whoſe Good or Benefit 
_ Hambden ſhould  fatisfie che Money aſ- 
1 Anfwer, the King is intereſſed in all Acti- 
, and ſhall recover ac- 

ſe of High-ways, Pontage, 

Ba it is for t 

general Defence of the Realm, in a quare impe dit 
between two common Perſons, though the 
King be neither Plainriff nor Defendent, the 


cordingly, as in 


King ſhall recover therein. Many times in Caſe 


-of 'a common Informer, the Kin 

the one Moĩety ng 

the Caſe of Knigh 

depending,” 5 3 
Again, all Writs in the Kingdom are the 

[King's Writs, though no Fine, much more 


recovers. 
no Party, ſo it was in 
ood, though Suit was 


uſual for the King's Attorney ro compel Men 
to perform Charitable Uſes, and 15 King 
may queſtion any one for them, in the Caſe 

| a Auen Regine, by Proceſs of the Ex- 
Again, where it is ſaid, Quare ipſe de præd 


© famma' ſpecificat* onerari & inde ſatiifac debeat pro 


ut ulterius tibi prœcept &c. for though the Writ 
be in the King's Name, yet it is but for the 
Performance of the Work and Charge, and 


though it appears not, who were Collectors or 
Aſſeſſors, yet it appears it was done. Upon 


ublick Service, Proceſs goes forth in the 
King's Name, but then it is not fo fit it ſhould | 
be expreſſed in particular for the King, when 
it is for” the general good only. 24 
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Vas not this Objection made by my Brother 
Den bam? Though none more chearfully did 
ſubſcribe to his Majeſty's Letter, neither was 
the Sci Fa without his Advice, being the 
apteſt Courſe, and better than Treſpaſs ; but 


the ObjeQion that he made was, That the King 


cannot do. any Wrong, nor take withour 
Record, as in Seizure upon Outlawry, Attainder, 
or the like. And in this Caſe there is no 
Record upon the Writ. 4. Auguß, no Judg- 
ment, &. BE TE 

I Anſwer this Sc? Fa? is not annexed to 
the Writ, and as a new Action that Mr. Hamb- 


den oneretur & inde ſatifaciet, and after that 
quire after ſuch as were not returned and to 


Judgment upon the Writ, and upon his ſayin 
nothing, why revocetur there ſhall be a g 
Record, whereupon he ſhall. be charged 3. Eliz. 
Dyer, 156. Ignoramus is ſufficient Title for the 
King, and good Ground for a Melius inqui- 
render, | | 
No Sci Fe lies upon the Tenor of a 
Writ (ſay they) 39. Hen. 6. fol. 34. 21. Eliz. 
Dyer; ... 

I Anſwer, a Sci Fe y 
will not lie in Chancery but 
there, yet in debate, an Action of Debt lies 


upon the Tenor of the Record, 39. Hen. 6. 


a Recognizance 


the doubt was, becauſe the Party might F ig 
e 


ſubject to a double Execution, one upon 


Record there, and the other upon the Tenor 


of the Record in another Court. 33 Ed. 3. 
Title Tenure by tranſcrip” 8. Hen. 5. Fitz” 
Her Error Sci Fa Reg” fol. 51. The Record 
was before the Juſtices of the King's-Bencb, 
the Tenure was of the Treaſury to the Barons 
of the Exchequer, and it is the uſual Order, 
if a Recognizance be for feited, to certifie the 
Tenor of a Recognizance, fo of a Fine of 
Amerciament ec. to certiñe the Tranſcript 
thereof. So the Tranſcript was fent from 
Ireland, of an Act of Parliament a Se, Fd there- 
upon went againſt a Baron in England, ſo in 
Debt upon the Tranſcript of a Record 
Ireland a Sci Fa here went forth. 
Obected it was in the laſt place b 


my Lord 


Chief Baron, that Judgment in this Caſe would 
be fruitleſs, and none ſhould take Benefit 
thereby; upon this Record he put ſeveral 
Caſes, wherein judgment in ſuch a Caſe ought 
tO paſs, FFF 


upon the Record 


his 


from 


accordingly: 


The Tryal of Joun Hams N, Eſq, 


I Anſwer my Lord Chief Baron with 2 
Judgment of his own, in Caſe of Knighthood, 
reſolved here in this Court, the Caſe was this, 
The King by Writ January 1. of his Reign, 
commanded the Sheriff of Berkſhire, that all 
that had 407. ſhould be in the Chancery 31. 
January following, to take upon them the 
Order of Knighthood. Sir Jobs Dayxel, Sheriff 
of Berkſhire, made his return, (as the Sheriff of 
Bucks here) all that are not Knights under the 
Name of Ilorum, and ſets down their Names. 
A Mittimus thereupon went out of the Chancery, 
reciting the Subſtance of the former Writ vobs 
Mittimus preſentibus &c. with a Clauſe to en- 


fine them. And upon this a Writ of 
difringas to the Sheriff. My Lord Chief Baron 
and my Brother Denbam know what judgment 
was given, when J obſerved, 1f, Not the 
Record, but the Tenor of the Record, was 
ſent into the Exchequer, yet returnable in the 
Chancery : Adly. for 50 returning of the Names 


of the defaulters as here: 34h, Upon the diftringas 


thereupon was had Execution, much more 
than here, upon the Sci Fa. 40h There was 
no more ſu gment of Record to warrant than 
here in this. 1 
Now 1 come to conclude, I have been 
ſomewhat too bold, in taking more time than 
is uſual, but I did it to ſatisfie my own Heart, 
according to which, I muſt give my Judgment. 
What I have omitted I refer to the reſt of my 
Brothers. that went before me, and to my 
Lord Chief Juſtice that comes after me. The 
reaſons I ſhewed whereupon 1 conceive by 
the Common Law, and, the Fundamental 
Policy of the 13 tat the King may 
Charge his Subjects for the Defence of the 
Kingdom, and that the King may Charge 
ubjects towards the Defence thereof when 
it is in danger, and I hold that the King is 
ſole Judge of the danger, and ought to direct 


the means of Defence. 
And therefore this Writ of Sc? Fa? and 
all the Proceedings in this Caſe are well 


grounded according to Lax. = 

My Opinion therefore is, That Mr. Hambdes 
ſhall be charged with 205. aſſeſſed, and that my 
Lord Chief Baron ought to give Judgment 


wy The 


"The Argument of Sir John Brampſton, Knig bt, Lord Obie f 


Taſlce of his Majeſty's Cure of King's-Bench at VVeſt- 
minſter, in the great Caſe of Ship- Money. 


{FN Uarto Aug, II Cer. a Writ iſſued out of 


the Chancery, being directed to all the 
Counties of the Realm of England, both In- 
land and Maritime; and among the reſt it was 
directed to the Sheriff of Bucks, for the ma- 
| king and the building of a Ship of 40 Tons, 
and to provide a certain Number of Men 
with Ammunition and Victuals, to be brought 
to Port ſmont h, and from thence to be employ d 
in his Majeſty's Service, for the Defence of 
the Realm, and of the dea. HED 


vile, who reſuſed to pay the ſame; »where- 
upon a Certiorari iſſued to the Sheriff of Bucks 
to return the Names of the Defaulters; amon 


whom Mr. Hambden was returned to make 


Default of the Payment of the 20 . aſſeſſed 

upon Hint A oe Bk 
Whereupon ig was by Mittimw ſent into the 

Exchequer, and 2 Sci Fe thereupon iſſued out 


of the Exchequer againſt Mr. Hambden, to ſhew | 
bo made Default of Payment of 


Cauſe why 
the ſaid 20. whereupon Mr. Hambden appear- 


ed in Perſon, and demanded Oyer of the 


Writs, and Returns thereof, and demurred in 
Law, with whom Mr. Attorney joined in De- 
mier: A. 


dy at large in this Matter, vis. Ff, Whe- 
ther the King may command this general 
Charge of his Subjects by Law, or no, with- 
out their Conſent in Parliament? Secondly, 
Whether this Kind of Aſſeſſment be warrant- 
ed by Law, or no? and Thirdh, Whether the 
Sc Fa did well iſſue or not? 

In all cheſe Matters, ſo much hath been al- 
ready ſpoken; that if I ſhould not ſay what 
hath been already ſpoken, 1 ſhould ſay little 
to Purpoſe, I will not be long; for if I had 
intended it, my Lord Finc6_ hath prevented 
me in it; for he hath taken from me very 
much of that I ſhould have aid, and inſiſted 


. „„ 9 
"That which: this Caſe reſteth upon, in my 
Opinion, the Vote of the Court hath paſſed 
already by the greater Number of Voices, that 
mine will do nothing which way ſoever I go; 
yet being to deliver my Opinion, I ſhall ſhew 
my Reaſons thereof; and that I ſhall do it 
without any other Defence. 


Concerning the firſt Point, Whether his 
Majeſty may impoſe that general Charge upon 


his Subjects by Law or no? 


I am of Opinion, that whenſoever the whole 


Kingdom is 1n Danger, his Majeſty may com- 
mand all his Subjects io join with him in this 


Caſe for the Defence of the Kingdom. 


My Brother Finch hath inſiſted ſo fully upon 


this Matter, that I ſhall need to ſay but little: 
But yet ſomething I muſt ſay, as well as my 
Brothers, that have ſpoken. before me, to dil- 
charge my Conſcience: And for that, I ſhall 


ſay, my Intent is to infiſt upon ſome few of 
| "0 the principal Statutes, which have been alrca- 
Mr. Hombden, in the County of - Backs, was dy reci | 

aſſeſſed at 20.5. for his Manor of Stoake Mande- 


y recited. 


upon the ſeveral Statutes and Acts of Parlia- 


ment that concern this Caſe, and I take ic 
theſe Statutes to be merely Declarations in 


Affirmance of the Common Law. And 1 ſhall 


begin with the Statute, 1 Edw. 3, Cap. 5. and 
| 7 ron 2 Tide, 88s. 


all not go far from the lutent o 
tute ; I ſhall ſcarce make Uſe of any Prece- 
dents, though-many have been uſed, but only 


ſo far as they may ſeem to expound and de- 


clare the true Meaning of thoſe Statutes. 
And whereas it is objected from the Statute 


1 Edu 3. That no Man ſhall be compelled to 
go out of his County wherein he liveth, ex- 
cept in Caſe of Invaſion, and Neceſſity re- 
D 19g quireth, and then it ſhall be done as in times 
Now three Points have been debated alrea - paſt. bf, EE 
I anſwer, That this, is meerly declarative, 
and ſpoken in Afirmanee of the Common 
Law, and this Uſe is declared by this Statute 
to be the ancient Law of the Realm. Now 


what that Uſe was will be a very great 
Queſtion in this Caſe. Indeed it hath W 
much inſiſted upon, both by Mr. flambden's 


Cauncil and my Brother Croole, that the Sub- 
jects going forth of the Shire ſhall be at the 
ing's Charge, which they have affirmed by 


divets Statutes: But that which will go far in 


this Caſe, as my Brother Berkely obſerved, is | 


out of the Precedents ot Edw. 1. Edw. 2. and 


Hen, 3. times, and in them you ſhall find it to 
be for Foreign War, or elſefor ordinary Defence, 


as for pillaging of Boroughs or private Towns 


by Pirates, when the Subjects have not given 


their Aids in ſuch Caſes. And there is no doubt 


but the King hath paid the Charge in ſuch a 
Caſe, for the Defence of the Realm, but tbe 
—_— gave the King Subſidies to do it 
withal.  . C7 Ns 
But the Queſtion in this Cafe is, What the 


Subject in this Caſe, * legem Anglie, may : 


For, this Point, in my Opinion, will reſt 
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mar The Tryal Jon Hanne, Hfy, 


be compelled unto in caſe of Neceſſity, for De- 


fence of the Kingdom. : 
I anſwer, They may be compelled to this 


Charge, ſumptibus propriis, for the Soldiers Wa- 


ges; but to go out of the Realm, or their Shire, 
muſt be at the King's Pay, according to the 
Common Law of England: But in times of ſud- 
den Defence, it is no time to ſtand upon Wa- 
ges! It appzars both in Fitz Na. br, fol. 28, and 
alſo in my ( 
King may command his Subjects upon 
their Allegiance, to go with him, as well to 
Wars without the Realm, as tothe Wars with- 
in the Realm, and with him, and without him, 
in the King's Service. 

By the Statute of the 18 Edw. 3. and 11 Edu. 


3. Men of Arms, as Hobellers, Archers, &. 


are to go in the King's Service, as in England, 


ſo out of England was the Matter of theſe Laws. 


And my Lord Finch faid, This' was the ve- 
ry Common Law of England; fo that it is clear, 
as theſe two Statutes are declaratory Laws 
of the Common Law of England ; and in Affir- 
mance thereof, in the 7 Hen. 4. Title, Tenure, 
44 there it is laid a Man is not to go with 
the King in his Wars, without Wages, out of 
the Realm. And fo 7 Hen. 4. Title Tenure 73. 
the Subjects of England are not to go with the 
King beyond the Sea, without their Wages : 
But in the Realm they are at his Command, 
and there is no Wages to be given. So it is 
going out of England, then they are at the 

King Charges ; but within, at their own. And 
if the going out of the County be at their own 
Charges, | 
End to the Cafe, that the Defence of the Realm 

ſhould be at the Subiefs Charge. 7 

It is of dangerous Conſequence for Judges, 
in their Judgments, to rely too much upon 
Precedents, that perhaps went forth for the 
Neceſſity of the preſent times: But that is not 
our Caſe here; we are here directed to know 
what was uſed in times paſt, in this Caſe, be- 


fore the making of the Statute: So that in this 


Caſe we take the Uſage not to declare or prove 
a Law, but that Uſe is declared by this Sta- 
tute to be a Law: Now therefore, we muſt 


know what the Uſe was, that the Subjects of 


this Realm ought to be charged in time of com- 
mon Danger, appears by a Multitude of Pre- 
cedents applied rightly to the Statutes of Ed. III. 
which do declare the Law upon the Stat ute. 
And to ſhew what the Uſage was, I ſhall 
rely upon thoſe Precedents that are moſt ju- 
dicial, Firſt, that,of 25 Edw.1. Term Mich”, 
Rot 72. Banc Regi. In the Abbot of Roberrſ- 
bridg's Caſe; compare that and this together; 
and I know not what more can be anſwered, 
than that this Uſe for the Subject to main- 
tain their Peace, was an Uſage, Law, and Cu- 
ſtom of the Realm. 10 Edw.3. m. 2 fo. 18. the 
King, by his Writ, ſent a Command to ſend 
to Portſmouth one hundred Foot and twenty 
Horſe, to guard the Sea Coaſts. They refufed 
to do that Service, and would not go without 
Wages. The King ſent Anſwer in theſe very 
Words, That wo Wages were due; for it was a 
publick Danger. And ſo 25 Edu. 3. Cap. 8. it is 
generally aſſented to by Parliament. 


— 


tended by that Statute, 


Lord Coke in Calvin's Caſe, the of the Realm. 


no Statute. 


imminent Danger, therefore they 


know not but that I ſhould put an 


the Kingdom. Doctor and Student, Cap. 
It is the Antient Cnſtom of 


But there we have a general Law in the firſt 
Statute. 1. Ed, 3. which was granted meerly 
in the Common Law, and fo was the Statute 
25. Ed. 3. and the reſt to the ſame purpoſe, 
becauſe it was againſt the Right of the Realm. 
And this Statute of the 25. Ed. F was meerly 
prounded upon the Petition of the Commons, 
then certainly this NOT Arms, was in- 

to be againſt. the Right 


Beſides all this, to keep. our ſelves to 


that which is legal and authentical, ſo the 


Parliament Roll 11 Ed. 3. M. ꝙ & II. It is 
there appatent, that it is not againſt the 
Right of the Land to charge the Subject, 
then how comes it to be againſt the Right 
of the Realm? 25. Ed. 3. for then there was 


Now to bring it down to our times, in 
the 26. Ed. 3 M. 44. every Maritime Town, 
was to keep a petty Watch; there being ſome 

i 5 ray, not 
to be diſcharged, but that it might be reduced 
to a leſſer Charge, being it was but a petty 
Watch to Guard the Sea Coaſt, much leſs 
then is there Cauſe, for the Subject to ſeek 
to be diſcharged when the Enemy is approach- 
ing. 5. Ed. 3. there was a Commiſſion iflued - 


out, to diſtrain every one ſecundum poteftatem 


ſuam in Matters of array; here is now the 
Judgment of the whole Houſe of Parlia- 
ment, that Men according to their Abilities 
are to be charged, to joyn in Charge with 
the King, to defend the Realm [umptibus 
NN Thus much for the Defence upon the 
and; now for the Defence upon the Sea. 
In the Statute 18 EA. 3. Cap. 7. that they 
that ſerve the King out of the Kingdom, 
ſerve for Wages, but in Caſe of neceſſity, 
without the Realm: In times paſt, by no Pre- 
cedents faith my Brother Crooks, can it be 
proved it was done befor, 
1 Anſwer, that the Sea is within the King- 
dom, fo 2 Ed. 3. Cap. 10. protect 46, Brat?” 
lib. 2. fol. 365. there the Sea is made part of 
s Jl. 
land, that the 
King is Lord of the narrow Bur. that 
which I moſt rely upon, is from the Statute 
of I. and 18 Ed 3, for they both meet in 


one, which is according to the Common 


Law, for all the difference is thereof, the 
Subject to go out of his own County to 
Defend the {and or the Sea. 


In the Statute of 1 Ed. 3. it is object- 


ed, that there is no Precedent for Inland 
Counties. e Ie e 

But I Anſwer, if not from Inland Counties, 
yet there is for Maritime, as in 14 Ed. 3 


Term Mich, but I rely not upon Precedents 


for either, but only upon theſe Precedents that 


went out to the Port and Maritime Towns, 
for it was well obſerved by the King's Council, 


that they were not grounded upon any Pre- 


cedents or Charters, but only upon antient 
Cuſtoms; but if the Precedents ro the Mari- 
time Towns were directed in Caſe of 2 
then I ſee no Reaſon but that it may 

done now, which was indeed intended by 
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the Statute of 1. Ed. 3. as the Precedents do 
plainly declare, and they were then more 
common than Writs of this nature iſſuing 
forth in this Caſe, and the Commons were 
then bound to land Service, and the Mariners 

do dea Service, and they were compelled unto 
it at their own Charge. merely upon their 


Allegiance both in Bedford, Fucks, Lincoln, with 


many other Counties. If then they may be 
compelled to go out of their own proper 


Counties, to defend that Part of the Kealm, 


that they live. near + unto, why may they not 
alſo be compelled to go to defend the Sea 
| Coaſt. The Sea-Men were willing to bear 
ſome Part of the Charge for the Defence of 
the Sea, becauſe. the IoJand Counties did bear 


the Charge of the Land Service? And if they | 


may be compelled in the Inland Counties, 


to defend their Inland Counties, and the 


Seamen to defend the Sex Coaſt; then 1 


know no Reaſon but that they may be com- 


pelled all in general to bear a publick Charge 


in Caſe of Neceſſity. | 
lam till upon the Statute 1 Ed. 3. wherein 


1 find Mr. Selden in his Mare clauſum, ſay it 


was an antient Uſe to charge the Inland 


Maritime Counties in Caſe of Neceflity, aud 
therefore in my Underſtanding, I hold it to 


be ſecundum legem Anglia. 

But here my Brother Crooke, Objects, that 
there is no Statute or Precedent to ſhew that 
oy Inland Counties were ever charged. 


Anſwer, That Statutes and Precedents do W 
not extend to our Caſe, for this was in Uſe 
many Years before the oY of any Statute. / 

1 Ed. 1. they 


See the Statute of 1 Ed. 3. anc 
cannot croſs one another, for then could not 


the Statute of 1 Ed. 1. be confirmed by the 


Statute of Ed. 3. 


Again, concerning the Statute of finding 


of "Men and Arms, it is true, it is merely 


the Common Law of Erglend, and that 


merely without common Conſent in Parlia- 


ment, as my Brother Berkeh ſaith, that the 
Statute 9. Hen. 3. and 25 Ed. 3. Cap. II. are 


the general Charters rather than Statutes, 
and in King Jobs time it was not taken for 
2 Statue, but only for a Declaration. And 
ſo it was taken in the time of Hen. 4. 
But now if concerning the Charge of the 
County, the ſaid / Statute were nothing but 


according to the Common Law of England, 


I cannot fee how they ſhould croſs one another 
now; for there is no difference, but only in 


ſuch things as are given as a Benevolence to 


the King, as in 1 Ed. 3. Cap. 5, 6. 


As for the Statute de Tallagle non concedends, 


we deny it not, but the difference is in the 


occaſion of the Statute of 14 Ed. 3. There 
was a pretty Caſe put by Mr. Holberns about 
the Office of Alnage, where there was but a 


Fee to be paid our of it, and held a Tillage, 
but there is a great difference between Tillage 


and this Service, which every Subject is bound 


to do by his Allegiance to his Sovereign Lord. 
Fit: Her Ne br 103 


5 


| 4 King my 
7 this Charge upon the Subject in Caſe 
af 


eceſſity, pro dne publieo, and it is nothing be 


but that, which every Subject owes to the 
Common - wealth in the time of common 


N * 
1 


conſequently in this 


* = 
R ER 


danger. And from King Edward the Conf. or, 
it was ordered by ſeveral Statutes, Let every 
one have their own Goods and Lands free 
from Tillage, and let nothing be taken from 
them. But this Caſe of Neceſſity in common 


Danger is another thing, the King may compel 
his Subjects to this Charge, and I may add 
'the Reaſons ſtrongly inſiſt 


ed upon by the 
King's Council. My Lord Coke ſaid, it could 
never be the meaning of the great Charter to 


take away the Power of the King's #225. h 
and ſo to exempt themſelves from this C 


| . b : 
of Defence, for there is a difference between 


Talliage upon the People and the Service in 
this Caſe of Neceſfity, which they may be 


compelled unto. My Brother Fones cited a 


moſt excelleat Caſe 4. Fac. upon the Opinion 


of Coke and Popham, that the Talliage Statute 


taketh not away: And ſhall it take away the 


Royal Power of the King fo inherent in the 
Crown the Protection and Preſervation of his 
Kingdom? | | 75 


From this Statute 1 Ed. 3. Mr. St. Jobn 
raiſeth this Object ion. Here is 7 Months from 
the date of the Writ, to the time the Ship was 
to be brought to Portſmouth, in which time 
there might have been a Parliament called, 
and therefore it ought to have been done in a 
Parliamentary Way. 4 
But this will not admit the calling of a 
Parliament, but if the Danger be not ſud- 


den, you muſt have it in a Parliamentary 
. | 
My Lord Finch gave a full Anſwer to this: 
There muſt be a preparation before the Enemy 
comes, elſe the 


ive Warning in ſuch a Caſe but the King. 


Faith Littleton, who gives Warning? not the 
Tenent by Caſtle . but the Lord, and ſo 
aſe our Sovereign Lord 
the King: And therefore in ſuch a Caſe, the 
Subject is bound by his Allegiance to the King, 
to aſſiſt in Caſe of Publick Danger. My Lord 


Coke tells us the Reaſon of the Warning : He 
faith, there muſt in that Caſe be a Preparation 


before hand, leſt your Defence comes too late, 
Enemies are more eaſily kept out than over- 


come when they are got in. 


By the Statute of d. 4- the Bulwarks may 
be made in another Man's Ground; but this 
Preparation cannot be without Warning, and 
none can give Warning but the King, and 
the Subjects are to be at his Command, and 


of none other, for there muſt be a Prepara- 


tion of the Subjects in the Realm, to meet 
the Enemy. before he enter the Land. No 
Subjects can take them to build Bulwarks &. 
It is an Aſſuming of Royal Power, for it muſt 


be done juxta præeeptum Domini Regis. 


Now 1 come to the ſecond Part, whether 
this Aſſeſſment be warantable by Law or not. 


The Writ was dated 4. Aug, to prepare a 
Ship againſt the 1 of March ö 


therein 


” 
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| fence is too late, there is 
neceflity to prevent a neceſſity, and who ſhall 


| Therefore we 
ee it was not againſt the great Laws concern- 
ing the Subjects Liberty, becauſe it is no 
Talliage but a Service, for howſoever it muſt 
x granted, ir muſt be a general Danger that 
cauſeth a general Defence. and there mult he 
Matter in the Body of the Record to ſatisfie 
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therein; there muſt be I ſay a publick Danger, 
and then it is ſecundum legem & conſaetudinem Regni 

Anglia as appears 20 Ed. 3. M. 21. And alſo in 


Do vor and Student, cited before, that when 


Neceſſity doth rovire, the King may compel his 

Subjects to this ö 5 

Though the King be ſole judge, and his Certifi- 
cate is not traverſable and cannot be denied, yet 

there muſt be Matter apparant within the 
Record, to ſatisfie the Conſcience of the Court, 

or elſe we cannot be judges of the Caſe at all. 

It the Danger be general, then the Defence muſt 

be general, but if ordinary Danger, as robbing 
of Merchants by Pirates &. ic muſt be at the 


King's Charge. And we do fee by the Petitions | 


of the Commons in many Parliamcnts, that 
they now conceive themſelves ſubject to the 
Charge of ordinary Defence. 1 

Now upon all that which hath been ob- 
ſerved by my Brothers, there is enough in the 
Record to ſatisfy them fully (as if the — 

were not ſole fudge) that it was a public 
Danger, being pro defenſione regni && tuitione ma- 
ris, &c. it did iſſue to all the King's Subjects, 
as a general Charge, and not to the County 
of Bucks alone: Therefore I may conclude, 
when the whole Kingdom is in Danger, the 
King may compel his Subjects to aſſiſt in time 
of uch publick Danger... 
Then for the Aſſeſſment, many Exceptions 
have been taken unto it, and to the Record 


and Sei Fe: | had provided my ſelf to have 


given a full Anſwer thereunto, but my Lord 
Finch hath prevented me, and hath cited the 
very Authorities that I my ſelf did rely upon. 
But for the Aſſeſſment itſelf to the Sheriff, 
Ido not ſay that l do find he hath like Power 
in another Caſe of Law, Commiſſions of 
Sewers may be directed to the Sheriff, but 
not to give Power to aſſeſs Mens Goods. 


anſwer, That this is in Caſe of Neceſſity; 


for the main Caſe is but a Caſe of Neceſſity, 
the ordinary and uſual Way is per ſacramen- 
tum. My Lord Finch gave an excellent An- 
ſwer to that, and warranted it by Law, that 
the Sheriff hath no ſuch limited Power gran- 
ted him; he is not made judge of the Eſtates 
of Men, but only to purſue the Direction of 
the Writ, to aſſeſs them as he is commanded, 
and not ſecundum diſcretionem ſuam, but as m 

Lord Coke, 5 Report, fol. 99. ſaith, he muſt do 
it ſecundum legem & ſecundum arbitrium; that is to 
ſay, according to Law and Reaſon : But it is 
impoſſible, in ſuch a Caſe of Neceſſity, to put 
it into ſuch an Equality, to make it without 
Exception; but in as much as in him lyeth he 


| ous to order it proportionably, his Power is 
un 


imited; for by his Diſcretion he is to diſ- 
cern between Right and Wrong, between Sub- 
| ' ſtance and Shadow; and he muſt go within 
the Bounds of Law and Right. In the Cham- 
berlain of Londons Caſe, they might rate and 
aſſeſs pro bono publico, as in making a High- 
way to a Church, and the like, wherein the 
Subject is brought. to no Diſtreſs or luconve- 


nience, ſo as the greater Part, in ſuch a Caſe, 


ever binds the leſſer, it being pro bono publico; 
yet this Aſſeſſment cannot make a Law a 
Debt, or a Duty, but is only a Means to 
bring this Duty to a Certainty, and ſo make it 
2 Duty, ſo he be rated in an equal Proportion, 


ubilck Service and Charge : | 


Opinion, as I have gone thorough all the 
with the Warrant of my own Conſcience. I 
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Hath the Sheriff rated Mr. Hambden diſpropor- 
tionably, according to his Eſtate and Degree? 
If he hath; let him tell. If the Sheriff hath 
followed his own Will, and done corruptly, 
then he hath done contrary to the latent of 
the Writ; it turneth opon the Sheriff himſelf; 


and a great Offence it is fot a publick Miniſter 


of Juſtice to abuſe himſelf in ſuch a Place of 
Jultice. The Sheriff returns, he hath aſſeſſed 
20 5. which is no great Sum; and alfo con- 
feſſeth upon the Record, that it is an equal Aſ- 
ſeſſment. When Mr. Hamb den appeared upon 
the Sc? Fe he demanded Oyer of the Writs, 
and ſo demurred in Law, which upon the Mat- 
ter, being a general Demurrer, is a Confeſſion. 

And as for the Sci F, my Lord Finch hath 
handled it fully, and hath cited the fame 
Books and Authorities, that I intended to have 


cited; and ſo hath prevented me in that; and 


alſo in Bodwyn's Caſe in Cornwall, and upon 
the Exceptions ſaper tenorem record m g. Hin, 
6. fol. 23. And the Reaſon why he ſhould not 
have Execution ſuper tenorem Yeoerd* is becauſe 
otherwiſe the Subject might be charged double, 


and divers Caſes were put upon ſuing forth Exe- 
cution for the Teuor of the Record „and yet 


no Execution can go out of the Chancery at the 
firſt, becauſe it is not returnable by the Sheriff 
but it is ſent out of the Chancery, by Mittimus, 
into the Exchequer, 24 Hes. 6. 4 Hen. 6, ; | 

But it is true it doth concern every one to be 


ſatisfyd in the Truth of the Caſe; for if the 


Sheriff ſhould not aſſeſs per ſacramentum, it might 


be another Way. 
And alſo for the Certiorari, my Lord Finch 


hath likewiſe cited the ſame Books and Autho- 

rities, which I alſo intended; therefore I for- 

bear to inſiſt upon that n 
There is another Exception to the Record, 


uod oneretur, and not know to whom it ſhould 
be, nor Money demanded to the King by the 


firſt Writ, no, nor by the ſecond Writ; there- 
fore can give no | rom quod ſatiifaceret do- 
mino regi; then if Judgment ſhall not be given 
for the King, then for whom won conftar, it 
doth not appear to whom it is due for any 
thing I can ſee in this Record. 


Truly for my own Part, of all the Exce 7 
tions x oh I have heard, ' 7 


5 i none ſticketh with me, 
but this Exception; for I do not know any 
Precedent, that any Judgment was given, and 
not ſay to whom. This Scruple, I confeſs, 
ſtill remaineth with me. I muſt needs fay, 
That in my Opinion, 1 do rather incline, as 

far as I am yet fatisfy'd, that this is a good 
Exception, according and upon thofe Reaſons 
which my Lord Chief Baron gave; and yet 1 
am not fo far ſatisfy d, that it is Law, © 
1 muſt rather incline, as my Opinion in- 
clines, that againſt the Inclination of my own 


reſt 


cannot go upon any Strain in the thing of the 
leaſt Weight, but I muſt deliver m 3 0 as 


it inclines; and therefore, upon theſe Reaſons 
thar I have heard, and upon Conſideration ta- 


ken with my ſelf, 1 do rather incline tothe O- 
inion of my Lord Chieß Baron, and upon his 
caſon, which 1 think was with that of the 

lefler Number: But for my Opinion, in all 

Vote of 

Memorandam, 


other Points, I agree With the general 
the Court, ates 


Fo 
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 Alemorandum, That the 12th Junii 147th Caroli, Mr. At- 
_ torney moved the Court of Exchequer for Judgment againſt 
Mr. Hambden, and after he had opened the Record he ſaid. 


Dur Lordſhip, | : 
\ ND the Court, in reſpect of the greatneſs 
A of the Cauſe, did adjourn it into the 
| Exchequer-Chamber, that your Lordſhip and the 
Court might receive Advice of all the Judges, 
whoſe Advice and Opinions ycur Lordſhip 
hath already received, and the Plurality of 
their, Voices is, that Judgment ſhould be given 
againſt Mr. Hambden, and accordingly I do pray 
mas. | 
To which my Lord Chief Baron anſwered, 
It is very true, it was referred hence to the 


ä» — 


s 


Exchequer-Chamber, to receive the Advice of all 
the judges of the Land. We do not take 
them to aſſiſt only by way of Advice, but 
for a judicial Direction: For admitting we 


four were of one Opinion, and the reſt of the 


Judges of another (though the Cafe properly 
depend on this Court) yet we muſt apply 
our ſelves to their Reſolutions, and our four 


Voices are involved in theirs, and therefore 
accordingly ſecundum legem &c. oneretur Johannes 


Hambden. | 


4 ——___—_— 
NI 


The Copy of the Order, as it mas drawn up upon the Motion of 
Mr. Atorney-General, and now remains entred in the 


- 


Exchequer. 


 Remnd  Terminor Sta 


Bucks. TRTH ER EAS feveral- Sums of 


Money by Virtue of the King's 


Majeſty's Writ under the great Seal of England, 
bearing date the 4th Day of Auguſt in the 
. 11rh Year of his Majeſty's Reign, were aſſeſſed 
and charged upon ſeveral ' Perſons, for and 
towards the Proviſion of a Ship of War, 
together with the Furniture and other Thin 
thereunto helonging, in the faid Wrir particu- 
larly i which ſaid ſeveral Sums of 
Money, ſo aſſeſſed and charged, and not being 
ſatisfied and paid, the Names of the ſaid 
ſeveral Perſons, together with the ſeveral Sums 
charged upon them, were returned into the 
Chancery, whereby his Majeſty's Writ of Cetrtio- 
ri, bearing date the gib Day of March in the 
12th Year of his Majeſty's Reign, certified 
into his Court of Chancery, and by his Majeſty's 
Writ of Mittimus, under the ſame Seal, bear- 
ing date the 5th Day of Mey in the 1316 


Year of his Majeſty's Reign, were ſent into - 


the Court of Exchequer for further Proceſs 


to be had thereupon, as by the ſaid ſeveral 
Writs may appear, and whereas Proceſs of 


Sci Fa was the 20th Day of May, in the ſaid 
13th Year of his Majeſty's Reign awarded to 
the Sheriff of the County of Bucks, directed 
to garniſh the ſeveral Perſons in à Schedule 
to the ſaid Sei Fa annexed, contained to ſhew 
Cauſe the Oftaves of :the Holy Trinity then 
enſuing, why they ſhould not be charged, and 
_ farisfie the ſaid Sums of Money aſſeſſed upon 

them, in which Schedule it was contained 
_ amongſt divers others, that Joby Hambden Eſq; 


Trin Amo 14 Caroli 12 


was aſſeſſed it 205. as by the ſaid Sep Fo and 
Schedules thereunto annexed, may alſo more 
fully appear: Whereupon the ſaid John Hamb- 


dey Eſq; being garniſhed by Sir Anthony Cheſter 


Batonet, then Sheriff of the ſaid County of 
Bucks, appeared, and demanded Oyer of all the 


aforeſaid Writs, which being read unto him, 


gs he thereupon demurred in Law. And there- 


upon Sir Job Banks Knight, his Majeſty's 


Attorney General joyned in the ſaid Demurrer. 


And the Record thereof being made u 


| P, it 
pleaſed the Barons of this Court (the ſame 


ane being a Matter of great Conſequence 
an 


ſame Matter into the Exchequrr-Chamber, and to 


deſire the Aſſiſtance and judgment of all the 


Judges of England, touching the ſame. Now upon 
the Motion of his Majeſty's Attorney General 


this Day, informing this Court that ſeeing the 


ſaid Matter hath been ſo ſolemnly debated and 


argued, as well by the Counſel of the ſaid 
'Deftndenr, and by ſome of his:Majeſty*s learned 


Counſel, and alſo by all the Judges of England, 


and by the Barons of the Exchequer, and that 
the Major Part of the ſaid Judges and Barons 
have delivered their Opinions and Judgments 
that the ſaid Jobs Hambden ought to be charg- 
ed with, and to ſatisſie the ſaid Sum of 207. 


And therefore the ſaid Mr. Attorney moved the 
Court, That Judgment might be entred accord- 


ingly. It is thereupon ordered by this Court, 


that judgment ſhall be forthwith entred, that 
the aforeſaid Jobs Hambden ought to be charg- 


ed with; and ſatisfie the aforeſaid Sum of 20 5. 
lii A Copy 


eight) to adjourn the Arguing of the 
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A Copy of the Judgment as it is entred upon Record, in 


Purſuance 
Votes. 


1 a Barones hic ſe adviſare volum de & ſuper 


pramiſſas priuſq judicium inde reddant dies 
dat eft præſat lohanni Hambden eod' ſtatu quo 
nunc hsc in Octab Sancti Michaelis ut ditti Baro“ 
nes ſe interim de iiſd præmiſſis adviſare poſſint ac cum 
juſticiar de utroq Banco inde deliberent eo quod 
iidem Barones hic inde nondum &c. Et ſuper hoc con- 
cordat* eſt inter Barones hic tam ex aſſenſu dict At- 
tornat ditt Domini reg general quod dict Atturnat 
præd Iohannis Hambden & Confiliarior” in lege pe- 
ritor ejuſd Iohannis Hambden quod aliqui legis pe- 
riti tam de confilio & parte dict Domini reg qua de 


confilio & parte dif Iohanis Hambden de præd 


materia in lege & cateris pramiſſis in Camera huis 
Scaccarii vulgaliter nuncupat the Exchequer-Cham- 
ber coram iiſd Baronibus aſſidentibus eis juſticiar de 
utroque Banco argumentari interim publice audiantur. 


Ad quas quid octabas Sancti Michaelis pred' Tohan- 


nis Hambden venit hic ut prius. Et quia Barones 


hic ulterius ſe adviſare volunt de & ſuper præmiſſas 


priuſq judicium inde reddant dies ulterius dat eſt pra- 
fat Tohanni Hambden eod' ftatu quo wunc hic uſq in 
_ oftabis Sancti Hilarii ut aliqui legis periti tam de 
conſilio & parte dict Domini reg quam de confilio & 
parte dict Tohannis Hambden de præd materia in 
lege & cateris pramiſſis in prad' Camer hujus Scacca- 


rii coram Baronibus præd aſſidentibus eis præd Juſti- | 


ciar” de utroque Banco argumentari interim publice 
audiantur ac iid Barones cum eiſd juſticiar inde de- 
liberent eo quod nullus in lege peritus vel de confilio 
ipſius Domini reg vel de confilio dict Iohanis Hamb- 
den adhuc auditur & Barones hic inde non adviſan- 
tur Cc. poſteaq medio tempore in præd octob. Sancti 
Michaelis & pred” oftab” Sancti Hilarii tum Attor- 
nat & ſolicitator ipfius domini reg quam duo legis pe- 
riti de confilio præd Johannis Hambden in præmiſſis 
exiſten ex 1 ejuſd Iohannis Hambden duode- 
cim ſeparal diebus in præad Camer Scaccarii coram 
Baronibus hujus Scaccarii aſſidentibus eis tunc ibid 
præd juſticiar de utroq' Banco de præd mater 
in lege & cateris pramiſſis (recitato tunc ibid record 


return eorund ac ſche 


of the ſaid Motion, and according to the major 


prædꝰ) ad largum & ſummat argumentari quid inde 
ex utraq” parte dicere pvtuiſſekt aut voluer” palam & 
fingulatim audit fuer. Et prad* Attornat & Soli- 
citator general diverſa & quamplurima record bre- 
via Commiſſion' & Præſiden tam hujus Scaccarii qua 
Cur Cancellar” Cur de Banco Reg ac de Comm 
Banco mater” in lege & catera pramiſſa in ſeparal 
brevibus return & ſchedulis prad* content” ex parte 
dic Domini Reg proban confirman & manutenen 
ad tunc & ibid produxer oſtenſer & expoſuer'. ( 
ad præd oflabas Sancti Hilar præd Tohannis 
Hambden wenit hic ut prius & quia Barones hic 
ulterius ſe adviſare volunt de & ſuper præmiſſis pri- 
uſquam judicium inde reddant dies ulterius dat eſt 
prafat' 2 Hambden eod ſtatu quo nunc hic uſq 
a die Paſche in quindecim dies ut difti Barones inte- 
rim cum præfat juſticiar de utroq Banco ulterius de- 
liberent eo quod iidem Barones hic inde nondum c. 
Ad quem diem prad' Johannes Hambden venit 
hic ut prius & quia Barones hic ulterius ſe adviſare 
volunt de & ſuper pramiſſis 22 judicium in- 
de reddant dies ulterius dat eſt eid Tohanni eod* ſta- 
tu quo nunc hic uſq' in Cru Sanctæ Trin & dic? 
Barones interim cum prafat* juſticiar de uro? banco 
ulterius inde deliberent eo quod iidem juſticiar hic in- 
de nondum Oc. Ad quem diem præd Tohannes 
Hambden venit hic ut prius & ſuper boc vifis pramiſ- 
fis & per Barones hic plene intellectis habitaque inde 
matura deliberatione cum præd juſticiar de utroque 
blanco ac poſt argumenta tam per eoſd juſticiar qua 
per præd Barones fingulatim in præd Camer Scaccarii 
publice inde fact Nw 45 e ex _ . 
mento juſticiar præd quod ſeparaP brevia pra 
4 die ee, eiſd pal 
ter in eiſd content ſaficien in lege exiſtunt ad præſat 
Iohannem Hambden de præd' vigint ſolid ſuper ip- 
Jum in forma & ex cauſa prad afſeſſat! onerand pro 
conceſs* per eoſd* Barones quod præd Johannes Hamb- 


den de eiſd vigint' ſolid oxeretur & exinde ſatisfa- 


ciet Oc. 


Thu 


ac ma- 
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Thus in ENGLISH. 


* A ND becauſethe Barons here will adviſe 

_ <© themſelves, of and upon the Premiſſes 
© beforet 

given to the aforeſaid .Fobn. Hambden, in the 

ſame State as now here, upon the Octave of St. 


© Michael,thatthe ſaid Barons in the mean while 


A the ſaid Premiſſes _— adviſe,and with the 
* Juſtices of both Benches may thereupon 
_ © deliberate:- For the ſaid Barons here, not yet 
© thereupon &. And upon this it is agreed 
between the Barons here, as well with Con- 
© fent ot the ſaid Attorney-General, of our 
© ſaid Lord the King, as of the. ſaid Attorney 
« of the aforeſaid Foby Hambden, and the 
& Counſel learned in the Law of the ſaid 


© Joby Hambden, that ſome Perſons learned in 


' the Law as well of Council, and on the 
behalf of our faid Lord the King, as of 
Council and on the behalf of the ſaid. Fobn 
% Hambden of the aforeſaid Matter in Law 


and the other Premiſſes in the Chamber of © is further given tot 


© this Exchequer commonly called the Excbequer- 
1 85 Chamber 3 be 
* fitting with the aforeſaid Juſtices of both 
* Benches, ſhould in the mean time be heard 
* publickly to argue: At which ſaid Octave 
© of St. Michael came the aforeſaid Jobn Hamb- 
. Jen here as before. And becauſe the Barons 
'« here further will adviſe themſelves of, and 
upon the Premiſſes, befote they give Judg- 
'© merit thereupon, a Day is further given to 
< the aforeſaid Foby Hambden in the ſame ſtate 
cc as now here, until the Octave of St. Hilary, 
© that ſome Perſons learned in the Law, as 


*. well of Council and on the Behalf of our 


& ſaid Lord the Ring, as of Council and on 

the Behalf of the ſaid Jobs Hembden, of the 
c aforeſaid Matter in Law, and the other Pre- 
ec mifſes in the Chamber of this Exchequer, com- 
* monly call'd the Exchequer-Chamber, before the 
c (aid Barons together fitting with the afore- 
< ſaid Juſtices of both Benches, ſhould in the 
c mean time be heard publickly to argue, and 

cc the ſaid Barons with the ſaid Juſtices delibe- 
« rate thereupon; fo that no Perſon learned 
jn the Law, either of the Council of our ſaid 
« Lord the King, or of the Council of the ſaid 
« Jobn Hambden, is yet heard, and the Barons 
© here thereupon are not adviſed, &c. And 


« afterwards in the time between the aforeſaid 


Octave of St. Micbael, and the aforeſaid Octave 
« of St. Hilary, as well the Attorney and So- 


& Jicitor of our faid Lord the King, as two 
« earned in the Law of the Counſel of the a- 


4 foreſaid Jobn Hambden in the Premiſſes, be- 
jng on the Part of the ſaid Joby Hambden, 
« twelve ſeyeral Days in the aforeſaid Exebe- 
* quer-Chamber, before the Barons of this Ex- 
e chequer, ſitting With them then there the 


1. aforeſaid Juſtices of both Beaches were open 


give judgment thereupon, a Day is 


fore the ſaid Barons, together 


“e ly and ſingly heard to argue at Charge, and 
particularly of the ſaid Matter in Law, and 
other the Premiſſes (the aforeſaid Record 


being recited) and what thereupon they could 


& or would ſay. And the aforeſaid Attorney, 
5 and Solicitor General, divers and very ma- 
* ny Records, Writs, Commiſſions and Pre- 
* cedents, as well of this Exch: quer, as of the 
« Court of Chancery, the Court of King's- Bench 
© and Common-Pleas, the Matter in Law, and 
ce other Premiſſes in the ſeveral Writs, Re- 
* turns, and Schedules aforeſaid contained, on 
*© the Part of our ſaid Lord the King, to prove, 
confirm, and maintain, then and ther 


©. produced, ſhewed, and expounded. An 
© on the atoreſaid Octave of St. Hilary, the 


« ſaid Jobn Hambden came here as before; and 


.* becauſe the Barons here further will adviſe 
« themſelves of, and upon the Premiſſes be- 
fore they give Judgment thereupon, a Day 
| * aforeſaid Joby Hamb- 
« den, inthe fame State as now here, until 
* from the Day of Eaſter, on fiſteen Days, 


that the ſaid Barons in the mean while, with 


the aforeſaid Juſtices of both Benches, may 


further thereupon deliberate, for that the 
« ſaid Barons have not yet thereupon, & c. At 


„ which Day, the ſaid Joby Hambden came 
here as before; and becauſe the Barons here 
* further will adviſe themſelves of, and upon 
the Premiſſes before they give Judgmentthere- 
upon, a Day is further given to the aforeſaid 
J. Hamb. in the ſame State as now here, until 
upon the Morrow of the Holy Trinity, that 
wy the ſaid Barons in the mean while, with the 
© aforcſaid Juſtices of both Benches, may 
further thereupon deliberate, for that the 
© ſaid Barons here not yet thereupon, G. 
& At which Day the aforeſaid Fobn Hambden 


* came here, as before, and upon this, the 


& Premifles being ſeen, and by the Barons 
© here plainly underſtood, and mature De- 
© liberation thereupon being had with the 


<« aforeſaid Juſtices of both Benches, and after 
the Arguments, as well by the ſaid Juſtices, 


as by the aforefaid Barons fingly, in the 
«© aforeſaid Exchequer-Chamber,publick| 


y there- 
“upon made it appeareth thereupon to the 


„ Barons, by Advice of the Juſtices aforeſaid, 
& that the ſeveral Writs aforeſaid, and their 


Returns, and the Schedules aforeſaid to the 


© ſame annexed, and the Matter therein con- 
& rain fficient in the Law to charge the _ 
ce aforeſaid Fob» Hambden with the aforeſaid 


« tained, are ſu 


& 205. aſſeſſed upon him in the Form and 


2 for 10 1 hg ra . 1 * 
© agreed by the ſaid Barons, that the afore- 
= 120 704 


f Hembden be charged with the 
* faid 20s. and thereof make Satisfaction c&c. 


The End of Mr. HE Ns Tryal. 
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The Loxb-Krrrrxs Speech in the Star-Cham- 
ber, when he deliver d the Fuages their Charge 
hy Command from His Majeſty, 14 Jan. 14 


: 


My Lords the Judges, 
H IS Gracious Majeſty ever careful and ſtu- 


dious of the Weal of his People, rememe 


bring the Term beiog now at an End, and 
that the Aſſizes draw near for you the Judges 
of the Realm to depart into your Circuits, and 
to divide your ſelves into all the Parts ot the 
Kingdom; therefore hath required, that ac- 
_ cording to the uſual Cuſtoms in former times, 
ſomething ſhould be ſaid unto you in this Place, 
that your ſelves may know and acknowledge to 
others the ſingular Care and Zeal of his Majeſty 
tor the Maintenance of Religion, Juſtice, and 
Government, throughout his Kingdom. 

I The Service and Performance of your Cir- 
cuits, in the Minds of ſome, obtains no fur- 
ther Place, but only a Matter of Courſe; but 


they would ſoon change their Minds, it they 


wanted it a while: And through the Wiſdom 
and deep Judgmeat of his Majeſty, Circuits in 
England have Place as one of the chiefeſt Ways 
of Peace and Government, and upon a juſt and 
ſare Ground; for by the Circuits comes infi- 


| Nite Eaſe to the Subjects, both for Travel and 


Charge, to have publick Juſtice in all Parts of 
the Kin dom diſtributed to Men at Home, 
even at their own Doors, as it were. | 
The Circuits of the Juſtices of Aſſize did ſuc- 
ceed in the Seat of the ſuſtices in Eyre; and b 
Tryal and Experience thereof, ſo long it is 
found ſo much better to the Condition of the 
Government of this Kingdom, as that they 
have antiquated the former. 

have often ſpoken unto your Lordſhips in 


this Place, of many particular things cxamina- 


ble in your Aſſixes and Circuits; and therefore 


I may well, both for your Eaſe and my own, 
forbear now any long Diſcourſe, and contain 


my ſelf to ſome few Particulars. 1 
Religion requires the firſt Place; for it is 


bruted, that Recuſants in many Parts of the 


Kingdom do exceedingly encreaſe, which [ 
am ſorry to hear of, and unwilling to believe, 
if but for your Sakes; for I do not well ſee, if 
it be true, how the Judges of the Realm will 
be eſteemed blameleſs: For ſure J am, that 
from his Majeſty in this Place, you have been 
conſtantly and continually called upon to look 
af er it: And therefore, if they encreaſe ſo much 


in your Circuits, and fo little in the King's Trea- 


backſliding in Religion. 


ſure, certainly there is a fault, that there are 
ſo few convicted: Beſides your ſelves others 

owe a Duty to their Conviction, but they 
are ſubordinate, the Juſtices of the Peace, they 
bear a great ſway in this Buſineſs, certainly 
from them the Service receives ſtronger or 
weaker Proſecution. This I hold more ſeriouſ- 
ly to be conſidered in this time, becauſe it 
is ſaid (and Jam afraid too truly) that many 
Men Popiſhly affected, endeavour to pervret 
others, or deceive them for worſe ends. They 
do not ſtick to ſay that the Biſhops and Prelates 


of our Church of England, ſome of them are 


inwardly affected that Way: Nay, they do not 
ſpare the ſacred Perſon of the King himſelf, 
but re out, that the King in Heart is a Papiſt. 
By the Statute 2 Ric. 2. theſe are ſtiled to be 
horrible and falſe Lies, of which great Peril 
and quick Deſtruction may quickly enſue to 

the whole Kingdom. And therefore to the 
ſingular Honour of his Majeſty, the bleſſed 
Comfort of his Subjects well affected, and ter- 
ror of ſuch as raiſe ſuch Aſperſions upon him, 


or the Prelates of the Kingdom, a remarkable 
and exemplary Piece of Juſtice hath been this 


Term done in this Court upon one Pickering, 
a Shrojſhire Man, for ſuch a Scandal againſt the 


King. He was brought from thence by Mr. 


Attorney, to be there proſecuted againſt, tho 
not in an ordinary way, but by the King's 

own and immediate Direction; and therefore 
I hold it my Duty to make mention of it here, 
that you may mention it in all Places of your 
Circuits, and beat down thoſe fraudulous Ru- 
mours, that all Men may know the Sincerity of 
the King's Heart, and how he doth diſtaſte all 


Next to the Caſe of Religion, I am to put 


you in mind of the diſcovering and apprehen- 


ding of Felons, and other capital Offenders , 
and of doing Juſtice between Party and Party. 
In all Caſes that ſhall come before you in your 
Circuits, his Majeſty doth expect a due and 
careful Execution of Juſtice, according to the 
Duty you owe to God, his Majeſty, and your 
Countrey; but I cannot forbear to mention a 
Particular that I have often given you in charge 
concerning the King's printed Orders above 8 
Years ago, wherein excellent Rules 2 ſer 

| — own 
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down for the ſuppreſſing and puniſhing of 


Vagabonds, employing of Houſes of Correction, 
abridging of the Number, and reforming of the 


Abuſes of Alehouſes and Tippling oules , 
binding out of Apprentices, g 


ſetting of poor 
People on Work; of theſe the Sheriff and Ju- 
ſtices of Peace were to give an Account to you 
the: Judges of the Realm, and you to render. 


your Account to the Council Board, wherein 


you have failed to do as was expected from 
you. Therefore I am to put you in mind, a 


mote exact Account will be required from you 
therein, and therefore be more carcful to call 


on the Sheriffs and Jultices of Peace, that you 


may return an Anſwer thereof to the King and 
State. 


There is a great and general Complaint at this 
time of Rates and Prizes to which all things 
are enhanced, in Corn, Hay, Cattle, Victuals 
and other things appettaining to the Food an 


Uſe of Man. The time hath been, wlien the 


Court of King's Bench, and Juſtices of Oyer, who 


are next to the Juſtices of Aſſize, took theſe 


things to Heart. There was never more need 
ofa Reformation than now, though in ſome 
things it may be attributed unto God's Puniſh- 
ment upon ns, by unſeaſonable Weather in the 


| laſt and ſome former Years, yet without all 


doubt the greateſt part ofit cometh from the 
Malice and Hardheartedneſs of Men, from In- 
groſſers and Foreſtallers, that do it to keep up 


the Markets for their own End and Advantage. 
There can none ſo well give Remedy to this, 
as you the Juſtices of Aſſize, and the ſultie of. 


Peace ſhould take care of this for their own 


Commodity and Benefit ; methinks that ſhould 


revail with them, if it were not for the pub- 
ick Good. The Mayor, that hath the Clark- 


ſhip of the Market, ought to ſeek this Refor- 
mation, he hath it by Charter. But a great 
many of the Deputies under them take more 


care for their Fces, than to look to the Duty of 
their Places. Therefore it behoves you the 


Juſtices of Aſſize, to take ſome Pains to reform 
theſe Abuſes. 


One thing more I have to inſiſt upon, you 


have formerly received Admonition from the 


King and Council Board, that care be taken 


that equal Rates throughout all your Circuits 
be made on the King's Subjects; this is a thing 
worthy of his Majeſty's Care, and your Labour 
and Endeavour; it is a heavy thing, that in 
Caſes of publick Service, that - thoſe that are 


rich ſhouid put off all from themſelves, and 


lay it upon the poor and friendleſs; that is the 
general caſe, whether for the levying of Ven, 
providin of Ammunition, &. generally I find 
the Landlord finds a way to caſe his own De- 
meſne, and lays the Burthen upon the Tenant 


and the rich Man upon his poor Neighbour. [ 
know well you have given this in Charge to the 
Juſtices of Peace in your Circuits; but for all - 


that I ſee it is followed ſo ſlowly in the Coun- 
trey, as if it were a thing not fr the underta- 


2 409 ſo it vaniſhcth ; but his Majeſty will 
not be fo fatisfy'd. For every Day at Council 
Board Petitions come, and complain of their 
great Grievance in being ſo unequally taxed ; 
and therefore his Majeſty doth require that I 


ſhould declare in this Place, and command in 
his Majeſty's Name, that you proceed heartily 
and quickly in this Buſineſs, that his Majeſty 


may receive a ſpeedy Account of it. | 
1 might ſpeak many things more, but 1 


know to whom I ſpeak, you know them before 
I ſpeak them. Therefore for all other things 
that ſhall fall out to be examinable or requira- 
ble in your Circuits, as his Majeſty leaveth 


them, ſo do I, ro your Wiſdoms and Judg- 


ments. And Ido heartily pray, that both his 
Majeſty may receive Honour, and his People 
Comfort, by the Performance of your Service, 


Mr. Sr. JohN s SPEECH to the Lords in the 


Upper Houſe of Parliament, January 7, 1640. 
concerning Ship-Mone x. 


My Lords, 


PHE Knights, Citizens, and Burgeſſes of 
the Commons Houſe, have entruſted me 


with a Neo to your Lordſhips of a general 
1 


and very high Concernment, ſo general, that 


and People, are intereſted in it, of ſo high a 
Conſequence, as that there is nothing that can 
concern us nearer. 5 


It's one of the Grandia Regni, ſo great, as 
that I ſhall not need to preſent it to your Lord- 
ſhips in a multiplying Glaſs ; it will appear roo, | | 
Lordſhips, is not the Charge and Burthen 


big in its own Dimenſions. . 


lis not that Ship-Money hath been levied 
upon us, but it's that Right whereby Ship-Mo- 


ney is claimed, which, if it be true, is ſuch as 
that makes the Payment of Ship-Money the 
Gift and earneſt Penny of all we have. 
It's not that our Perſons have been impri- 
ſoned for Payment of Ship-money, but that 
our Perſons, and (as it is conceived) our Lives 
too, are upon the ſame Grounds of Lay, de- 
livered up to bare Will and Pleaſure. 


It's that our Birth-· right, our Anceſtral-right, 


our Condition of continuing free Subjects, is 
loſt, that of late there hath been an Endeavour 


to reduce us to the State of Villainage, nay 


to a lower. 


Its true, the Lord might tax his Villain D 
Baute & de Baſſe, might take all his Lands and 1 . 
The firſt Opinion in November 1635. 


Goods, the Villain had no Property againſt the 


Lord, the Villain he could not Ire quo voluit, 
he had no liberty of Perſon, the Lord might 


impriſon him at his Pleaſure; but the Villain's 


Life was his own, and not his Lords, the Law 
ſecured him that. But my Lords, as the Law . 
| ſtands now declared, it's diſputable whether it 


doth ſo much for us. [2 85 
My Lords, the Subject of this Meſſage is, to 
reſent the Senſe of the Commons to your 
ordſhips; that the Laws of the Realm inſti- 
tuted at firſt, and freely aſſented unto, and 
choſen by their Anceſtors for the Preſervatipn 
of themſelves and us their Deſcendents, in our 


Perſons, Lives and Eſtates, have been of late 
This! hold agreeable both to Law and Reaſon. 


entruſted unto ſuch Hands, as haye endeavour- 
ed to fotce upon them a contrary End to that 
for which they were ordained; from defenſive 
to turn them to offenſive, and inſtead of pro- 
tecting us, to make the Laws the Inſtrument 


of taking from us all we have. Thoſe Cartia-' 


Hands, were by him enjoined 


F 


ges which have produced this Senſe of the Com: 


mons, 1 am commanded at this preſent to de- 
clare to your Lordſhips. e 


They are certain extrajudicial Opinions de- 


the whole Body of the Kingdom, both Peers livered by the Jae at ſeveral times; the one 


in November 1635, the other a Year after, in 
February 1636. r . e 

The Ship-writs that have iſſued to all the 
Counties of England for theſe many Fears laſt 


paſt without Inter miſſion. The principal thing 


in theſe Writs which I am to preſent to your. 


which hath been thereby impoſed upon the 
Subjects, though that be great, but the Decla- 
rations in them̃ of the Law, and of the Right 


whereby this Butthen may be impoſed. ' ' + - 

The laſt is, that Judgment in Maſter Ham- 
dens Caſe in the Exchequer upon theſe Ship- 
writs. Ae r ͤ 

My Lords, the two laſt, that is, the Ship- 
writ and the judgment, becauſe they are very 
long, I am only to open them without reading, 
and to deliver them to your Lordſhips; the o- 
ther two lam to read them, and then to de- 
liver them to your Lordſhips. co 


% 


n " 


= * — 


Ship-Money. 


was read as followers. 


I Am of Opinion, that as where the Benefit 


doth more particularly redound to the good 
of the Ports ox Maritime Parts, as in cafe of Pi- 
racy or Depredations upon the Seas, there the 
Charge hath been, and may be lawfully impo- 
ſed upon them according to Precedents of for- 
mer Times; ſo where the Good and Safety of 


the Kingdom in general is concerned, and the 
whole Kingdom in danger, (of which 


his Ma- 


 xſty is the only Judge) there the Charge of the 


fence ought to be borne by all the Realm. 


My Lords, theſe Opinions were delivered by - 
the Judges ſeverally and apart, they were pro- 
cured by- the Solicitation of my Lord Finch. 
The Judges, as he ſeverally progres their 

Secrecy accord- 
ingly 


| "9 62 — 5 
Mr. Sr. Jon's 
ingly, theſe Opinions walked in the dark for a 
Year and upwards. Afterwards the Procurer 
of them, my Lord Finch, liked them ſo well, 
as that he preſumed to deliver them to his Ma- 
zeſty. By his Procurement, à Letter was di- 
rected from his Majeſty to Th os for the 
delivery of their Opinions in theſe: and ſome 
other Additionals. The former that hath been 
read is more modeſt; it's only that his Majeſty 
is the ſole Judge of the Danger, and that the 
Inand, as well as the Maritime Towns, are 
chargeable to the Defence of the Kingdom. 
Is . gags that 's is _ 
may be impe y his Majeſty alone; for the 
Expreſſion 1s only, that the Charge may law- 
fully be impoſed; ſay not by whom, 


1 


— 


In the other Opinions they proceed a 
malo ad peus and ſpeaks plain 
Engliſh, which followerh in hec 
Verba, VV 
Se Pn / 


} \ of the Kingdom.in general is concern 
and the whole Kingdom. in danger, whether 
may not the King, by Writ under the Great 
Seal of Fngland, command all the Subjects in 
this Kingdom, at their Charge, to provide and 
furniſh ſuch number of Ships with Men, Vi- 
cxuals and Ammunition, and for fuch time as he 
ſhall think fit for the Deſence and Safeguard of 
the Kingdom from ſuch Danger and Peril, and 
by Law compel the doing thereof in caſe of Re- 


flüuſal or Refractor ineſs; and whether in ſuch 


Caſe, is not the King the ſole Judge, both of the 
Danger, and when, and how the fame is to be 
prevented and ayoided? © 


r 
— 


Judges Anſwer. 
M ir pleaſe your excellent Majeſty, we 


— * — 
- 7 


— 9 


have, according to your Majeſty's Com- 

mand, ſeverally, and cyery Man by himſelf, 
and all of us her, taken into ſerious Conſi- 
deration the Caſe and Queſtions ſigned by your 

NMajeſty, and encloſed in your Royal. 


| ter ; 
and we are of Opinion, that when the Good 


and Safety of the Kingdom in general is con- 
cekned, and the whole Kingdom is in Danger, 
your Majeſty may by Writ under the great 
Seal of 7 — command all the of s.of 


this your Kingdom at their charge to provide 


and furniſh. ſuch Number of Ships; with Men, Sh 


Victuals and Ammunition, and for ſuch time 
as your Majeſty ſhall think fir; for the Defence 

and Safeguard of the Kingdom from ſuch 
Danger and Peril:. And that by Law your Ma- 
jeſty may compel the doing thereof, in caſe of 
Refuſal or Refractorineſs: And we are alſo of 
Opinion, that in ſuch caſe your Majeſty is the 

ſole Judge, both of the Danger, and when, 


Hen the Good, and the Cale and — 
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and how the ſame is to be prevented and a- 
yoided. | oe e | 
Theſe Opinions were ſubſcribed: by all the 
Judges, in Serjeant.- Inn · Hall, they were aſter- 
wards publiſhed in the Star- Chamber, that 
the Subjects might take notice of them, and 
that they; might never be forgotten, they 
are enrolled in all the Courts of miner 
Hall, in perpetuam rei memoriam: Your Lordſhips 
will be pleaſed to give me leave to repeat them 
in their plain and legal ſenſe, which I conceive 
to be thus. „ We 
That his Majeſty, as often as himſelf plea- 
feth, may declare that the Kingdom is in dan- 
ger; that ſo often, for Prevention of ſuch Dan- 


ger, his _ by his Wrir, under the great 


Seal of England, may alter the Property of. the 
Subjects Goods, without their Conſent in Par- 
liament, ' and that in ſuch, Proportions, as his 
Majeſty ſhall thiuk fit, and beſides the alter- 
ing of the 8 of their Goods, for the 
Prevention of ſuch Danger, may deprive them 
of the Liberty of their Perſons, and of their 
2 and that in ſuch manner as himſelf ſhall 
pleaſe. = „ 
1. The firſt of theſe (viz.) That his Majeſty 


may declare the Danger, as often as he pleaſeth, 
is made good in theſe words, That the King is 
the ſole judge of the Danger, and when the 


ſame is to be prevented and avoided. _ 
2. The ſecond, that fo often he may alter 


the Property of the Subjects Goods, without 


Conſent in Parliament, in theſe words; that 


his Majeſty may, by Writ under the Seal of E 


gland, command and compel all the Subjects of 


the Realm, at theix charge, to provide and fur- 


niſh Ships. 


3. That this may be in what proportion his 2 
Majeſty ſhall pleaſe, in theſe words; That his 
Majeſty may command them to provide and 


furniſh ſuch number of Ships, with Men, Vi- 


Auals, and Ammunition, and for ſuch time as 


his Majeſty ſhall think fit. 


4. The laſt (vz.) chat which concerns our 


Perſons in theſe two clauſes. 


I. That his Majeſty in Caſe of Refractorineis 
may compel the doing of it. This compulſion 
in Caſe of Refractorineſs, includes the Perſon 
as well as the Eſtate: Nay, it ſounds 


more in the Perſonality than otherwiſe. For 
155 other, viz. whether this Perſonal compul- 
fon may extend ſo far as to Life, I humbly 
leave it to your Lordſhips Conſiderations, 


upon the other Clauſe; that is, that his Majeſty 


is the ſole Judge of ſuch Danger, and when, 
and how the ſame is to be prevented. Whether 


the Words, how it is to be prevented, in this 
Caſe of Perſonal compulſion, doth not leave 
the manner of it wholly in his Majeſty's 


My. Lords, if theſe Opinions extend only to 
uip-Money, it is enough his Majeſty takes 
what he wil, and when he will. If all be 
taken to Day, and afterwards by Deſcent or 
my own Labour I get a new Stock or lively- 
hood, that is no more mine than the former, 
lo that there is no Property left unto the 


Subject, though the Opinions go no further. 


But My Lords, Ship-Money is not the whole 


extent of them, Ship · Money, by theſe Opini- 


ons 
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ons is not due by any pecifliarity, in Ship- 
Money: But Ship- Money is therefore due, 
becauſe his Majeſty is the ſole judge of the 
Danger of the Kingdom, and when, and how 
the lame is to be prevented, becauſe his Majeſty 
for the Defence of the Kingdom, may at 
his Will and Pleaſure charge the People. 
This is the Ground; and upon the ſame Reaſon 
the Compulſion may be as well for the making 
and maintaining Cattles, Forts and Bulwarks, 
making of Bridges, ſor tranſporting his Armies, 
for Proviſion of Wages and Victuals, for 


Souldiers, for Horſes and Carriages, it may 


be multiplied in inß nit. | 
Ir may be done when the good and Safery of 
the Kingdom is concerned, this extends to all 
things and at all times, Dui jacet in terra, non 
babet unde cadet, © | TL 
If theſe Opinions be Law, I humbly leave 
it to your Lordſhips Conſiderations, whether 
the Government be not Imperium legibus ſolutum; 
The next thing 1 ſhall offer ro your Lordſhips 
is the Ship Writs, a tranſcript of one of them 
directed to the Sheriff of Do#ſerſhive,” I ſhall 
deliver: all the rcſt being of the ſame Form. 
cauſe the writ is long, I ſhall open it brief- 
ly, its to this Effect. _ e 
here is a Declaration in it that Salus Regni 
periclitabatur; That the Safety of the Kingdom 
Was in Danger. e 
Therefore the Inhabirants of the ſeveral 


Counties, are commanded for the Defence of 


the Kingdom, for the Cuſtody of the Seas, for 
the Safeguard of the Merchants from Pyracy 
inward and outward, that they ſhould provide 
a Ship of War, furniſhed with Guns, Gun- 
Powder, double Tackle, and all other necei- 
ſaries; and this Ship thus furniſhed at a day 
' ſer, to be brought to Portſmouth, to be provid- 
ed for 26 Weeks of Mariners Wages, Vi- 
Cæuals and other Neceſſaries; and for the doing 
of this, Authority is given to the Sheriffs of 


the ſeveral Counties, to aſſeſs every one of 


the Inhabitants Secundum ff atam G. facultates 
ſuas, according to their Bſtates and Means, 
and further Power given him by diſtraining 
and ſetling of the Diſtreſs to levy theſe Monies 
f contrarios invenerit, than to impriſon their 
Perſons: And further declares, that all this 
may be done, Secundum Tegem &. conſuetudinem 


| Regni ; the Sence I conceive is briefly thus. 


That by the Laws af the Kingdom, when 
| his Majeſty ſhall declare that the Kingdom is 
in Danger, he may alter the Property of the 


Subjects Goods, and impriſon their Perſons; 


nay, that not only his Majeſty, but the Sheriffs 
may impriſon their Perſons. By the Law the 

the Lord might impriſon his Villain, but could 
not transfer that Power to the Bayliff or to 
any other, it was Perſonal, That the Execution 
of this Power over the Perſons of the Subjects 
hath gone no farther than their Impriſonmenr, 
whether therein we be not beholden to his 
, Majeſty's Grace and Goodneſs, and nothing at 
all ro the Opinions of the Judges, I leave it to 
your Lordſhips Conſiderarions. | 

The laſt thing is, the Judgment in the Ex- 
cb quer, in the 13th Year of his now Majeſty's 


Reign, againſt Mir. Hambden, The Record is 


very long: I ſhall briefly open ĩt to your Lord- 
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ſhips, Quarto Ang. 11. Caroli, there iſſued Ship» 


writs to the ſeveral Counties; amongſt. the reſt 
. the County of Bucks,” The Sheriff aſſeſſed the 
nhabitants; ſome of them made Default, and 
did not pay. U pon a Certiorari ou tof the Chan- 
cery, directed wo the Sheriff, he certifies the 
Perſons that made default, . with the 
Summons aſſeſſed upon them. Erom the Chan- 
cery, by Mittimnz,, theſe Certificates were ſent 
into the Exchequer,” to the re. Proceſſes 
might ifſue againſt the Defauſters: A ſeire facias 
iſſued to the Sheriff of Bucks, 'who:thicreupon, 
amongſt other Returns, returns that Mr. Hamb- 
den hath been aſſeſſed 20 Shillings,, for ſome 
Lands in Stoke Mandevile ih that County; which 
he had not paid. Mr. Hambden appeared, and 
upon his Appearance, demands Oyer of the 
Ship-writs, and the other Proceedings. After 
his mY thereof, and underſtanding the 
Contents, he demuts in Law, that is, demands 
the Judgment and Opinion of.che tu ges, whe- 
ther ras ghee was ſufficient in Law, and ro 
force him to pay the ſaid 20 Shillings. 

This being a great and nel Caſe the 
Barons of the Exebegaer deſired the Aﬀiſtance 
of the reſt of the Judges, who did join ac- 
cordingly. The Caſe came to be argued, there 
were four Arguments, two on Mr. Hambder's 
Side, and two on the other Side: The firſt was 
in MichaelmasTerm, after All Hallandtide, and all 


the four Arguments were ſpeeded before Cbriſt- 


mas Day, two of them in the Term; and no 
longer T ime would be procured for the reſt, 
but the ſhort Vacation between Michaelnas Term 


and Chrifmas. It was a Caſe of fo little Con- 


cernment, that whereas in Weſtminſter - Hall 
Term after Term is uſually given to argue any 
Demurrer, this muſt be argued betwixt All 
Hallamide and Chriſtmas throughout. After the 
Arguments the Council on both fides were 
commanded to bring before the Judges the Re- 
cords and Authorities cited : They were 
brought; and for the Eaſe of the Judges, ma- 
ny of them on Mr. Hambder's part were abbre- 
viated on the back ſides: Thoſe Abbreviations 
were commanded to be expounded. After- 
wards the Caſe came to Argument at the 
Bench; there the Caſe was judged, and by the 
greater part of the Judges, Judgment was given 
againſt Mr. Hambden. en the Jud es had 
delivered their Opinions, it was the Parris 
part to give judgment; the Judgment was, 
nod ſeparalia brevia predict & return eornndem 
ac Schedule predict eiſdem anne ac materia in 
eiſdem content ſaſſicien in lege exiflunt ad præfa- 
tum Toennem Hambden de prediff viginti ſolidis 


Juper ipſum in forma & ex cauſa predict. afſeſſs one- 


rand Ideo conſideratum eft per eoſdem Baron quod 
predifius Joanne: Hambden de eiſdem viginti ſolidis 
oneratum exinde ſatisfaciat. cl 5 
My Lords, this Judgment is a full and ple- 
nary Execution of the former Opinions of the 
Judges, and of the Ship-writs, for ſo much as 


it concerns our Propriety: It was given in Mr. 


Hambden's Caſe only, but binds all the Subjects 
for ſo binding; it is as that an honourable Per- 
ſon, now-in my Eye, in a Caſe depending in 
the Ring- Beach, was denied any Argument 
or Debate concerning the Right of Ship-mo- 
ney, for noother Reaſon, but that it had been 


your 
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by. the former Judgment adjudged already in 
: 


My Lords, theſe extra-judicial Opinions of 
the * theſe Ship · writs, and this Judg- 
ment, are thoſe Carriages, which have intro- 
duced this Senſe of the Cum mons, That the 
fundamental Laws of the Realm concerning 
our Property and our Perſons are ſhaken. 
My Lords, The Commons have taken the 
extra-judicial Opinions publiſhed and inrolled, 
and the reſt, ſeverally into Conlideration; they 
have been read openly in the Houſe, and after 
long Debate, and long rather in Conſidera- 
tion of the Greatneſs of the Matter than of 
the Difficulty of it, they came to vote; four 
ſeveral Votes paſſed upon them, the Votes 
paſſed without ſo much as one negative Voice 
to any of them. „ 
The Votes were in Subſtance, That they 
were againſt the Laws of the Realm, the 
Right of the Property, the Liberties of the 
Subject, contrary to the former Reſolutions 
of the Parliament, and to the Petition of 
Right. 1 To, 3 3 | 
The extra- judicial Opinions inrolled, they 
_ voted in the whole, and every Part of them to 
be contrary to all theſe; for they did conceive, 
that in theſe Opinions there was not any one 
Clauſe that was agreeable to the Law, bur that 
throughout they were contrary to the Laws, 
My Lords; The things which the Commons 
took into their Conſideration, before they pro- 
ceeded to their Votes, were the Proceedin 
in the Parliament held + Car. when the Peti- 
tion of Right was framed. 1 
The Commons went no higher, the Rea - 
ſons inducing them thereto, were, becauſe in 
that Parliament all thoſe three had been de- 
bated, Property of Goods, Liberty of Perſons, 
and Security of our Lives. | 
Two of them, that is, Property of Goods 
and Liberties of Perſons, by the Occaſions of 
the Commiſſions for the Loan, and the Inſtru- 
Qion wherewith theſe Commiſſions were ac- 
companied, that concerning our Lives 4 Oc- 
caſion of the Commiſſions that had iff , for 
the executing of Martial LW. _ 
They conceive, that if any thing concerning 
' theſe had paſſed both Houſes and his Majeſty, 
or of the Judgment of both Houſes without 
his Majeſty, it would be in vain to look fur- 
ther, that it would be affum agere: Nay, my 
Lords, they had a farther Conſideration, that 
if thoſe were v r e in that Parliament, 
it would not only be derogatory to the Jurif- 
diction of Parliament, but dangerous to look 
higher, as that they would infer a Pefect in 
thoſe Proceedings, and caſt an Aſperſion upon 
that Parliament: I am commandet now to 
preſent to your Lordſhips Conſiderations, thoſe 


— 


things which ſatisfy the Commons, which are 


| 5 3 
15 The Commiſſions for the Loans, with the 


theſe three: 


Inftruions. 


Exciſe. | „ 

An Addition of Saving, which was deſi- 

| 5 by your Lordſhips to have been added to 

the Petition of Right, at the time of the fra- 
ming of it. e 5 
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and that by Advice in 


2. A Commiſſion call'd, The Commiſſion of 
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The Caſe upon the Commiſkon for the Loans, 
ſtaudeth thus; 8 iT 

13 Offobris, 2. Caroli, divers Commiſſions 
were directed to ſundry Commiffoners, to the 
Number of ſixty or ſeventy Lords and Gentle- 
men, in the ſeveral Counties iſſued, whereby 
a compulſory Aid, by way of Loan, was re- 
quired of the Subject: The Cauſes and Grounds 
of this Command, are in the Commiſſions ex- 
preſſed to be theſe. | | 

The King found the Crown engaged in a 
War, by the Advice of both Houſes in Parlia- 
ment; that not only the King and the Subject, 


but alſo his Allies beyond-Sea were in Dan- 


ger. | 
The Parts beyond-Sea, where our Cloth is 
vented, and from whence we have moſt of 


our Proviſion for Shipping, were indangered; 
his Majeſty's Treaſures were exhauſted, and 
his Coffers empty. A Parliament had been 


| wy ey but no Supply. 


Unavoidable Neceffiry both at Home and 
Abroad, multiplied the Enemies. Great and 
mighty Preparations, both at Sea and Land, 


threatned the Kingdom daily. 


Not only the King's Honour, but the Safety 
and my ubliſtence of the King and People, 
and of the true Religion Abroad, are in appa- 
rent Danger of ſuffering irreparably, unlefs nor 


only a ſpeedy, bur alſo a preſent Stop be made; 


which cannot admit ſo Jong Delay as the cal- 
ling of a Parliament: The People aſſured on 
the Royal Word of a King, that not one Pen- 
ny ſhould be beſtowed, but upon thoſe publick 
Services only, whetein every of them, and the 
whole Body of the Kingdom, their Wives. Chil- 
dren, and Poſterity, have their perſonal and 
common ne 8 
The Commiſſioners Diligence commanded, 
as they tendred the Kings Honour, and Safe- 
o of the Realm: Here Sala regri periclitabatur, 
the whole Kingdom was in Danger, as in the 
udges Opinions, and as in the Ship writs and 
udgments in the Exchequer : be my Lords, 
rther, the Safety and very Sub iltance of the 
King, People, and true Keligion, were in Dan- 
ger of ſuffering irreparably; the dangerous 
nſtance, not à ſpeedy, but preſent Stop nufft 
be made; the Supply could not ſtay for a Par- 
liament; at this time his Majeſty's Coffers were 
exhauſted, the King found the Crown engag'd 
in this War, before the Agceſs of it to himſelf, 
arliament; all this 
expreſſed, only lending of Monies for Preven- 
tion required; but it was a compulſory thing, 


and became compulſory, by the Inſtructions to 


bind over to the Board, and Impriſonment for 
Refuſal.” The Commiſſions were in the Par- 
liament 3. Car. Firſt reſolved in the Com- 
mons Houſe to be againſt Law, afterwards by 
your Lordſhips, and conſented unto by his 
and are declared to be fo in the Pe- 
tition of Right, aud the Impriſonment of the 
Subjects for Refuſal, declared in the Petition 


of Right to be againſt Law. 


Au Lords, 3 „en 
The next is the Commiſſion called, The Caw- 

miſſion of Exciſe. This was dated ultimo Februaris, 

it was dated after = — to that Par- 
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and others of his Majeſty's Privy- Council; the 
Commiſſioners are thereby commanded to raiſe 
Monies by. Impoſition, or otherwiſe; as in 
their Judgments they ſhall find to be moſt con- 
yenient. { on ; $40 . etl” 
The Cauſes wherefore theſe Monies are to be 
raiſed, are expreſſed to be theſe. +01 1 
The Defence and Safety of the King and 
People, which without extreameſt Hazard of 
the King, Kingdom, and People; and of the 
the King's Friends and Allies beyond Seas, can- 
not admit anꝝ longer Delay; inevitable Neceſ- 
ſity wherein Form and Circumſtance mult ra- 
o be diſpenſed withal, than the Subſtance 
The Commiſſioners not to fail therein, as 
they tendred his Majeſty's Honour, and the 
Safety ofthe Kingdom and People, 4 
Here Salus regni irs ra the whole 
Kingdom declared to be in Danger, in greater 
and nearer, than in the Opinions of the Ship- 
writs or Judgments in the Chequer, L 
In the Parliament 3, Caroli this Commiſſion 
was adjudged by the Commons to be againſt 


the Laws of this Realm, and contrary to the 


Judgment given in the Petition of Rigbt, and 
after a Conference with your Lordſhips, deſi- 
ring his Majeſty, that it might be cancelled; 
the then Lord- Keeper ſhortly. after brought it 
cancelled to your Lordſhips in the Houſe, and 
there ſaid it was cancelled in his Majeſty's Pre- 


| ſence: You ſent it cancelled to the Commons 


to be viewed, who afterwards ſent it back to 
your Lord ps JJ Reba ty * 
My Lordi, The laſt is the Addition of Saving, 
deſired to be added to the Petition of Rigbt, 
Which was in theſe Words 15 
Me humbly preſent this Petition unto 


Majeſty, not only with a Care of preſerying 
our own Liberties, but with due Regard to 


leave entire the Sovereign Power, wherewith 
your Majeſty is truſted, for the Protection, 
Safety, and Happineſs of your People: 
Lordſhips Deſire of this Addition to the Peti- 
tion of Right, was taken into Conſideration by 
the Commons; and after Debate, it was 


thought fit by them to be rejected. A Con- 


ference was had with your Lordſhips, and Mr. 


Noy appointed by the Commons to declare the 


Reaſons of their Reſolution +. your Lordſhips 

not receiving Satisfaction at that Conference, 
whether this Addition ſhould be tejected or 
not. It was again debated in the Commons 
Houſe, they ventur'd upon the ſame Bottom 
again: It was thereupon reſolved to be rejected; 


the Reaſons of their Rejections were theſe in 


Summ. D e ds bent Probe 
Firſt, They confeſs, that if theſe Words 
were taken as a bare Propoſition only, without 
any futther Reference to the Petition of Right, 
that it was a true Propoſition. 71250 
That is, That the Law hath truſted the 
King with Sovereign Power for the Protection, 
Safety, and Happineſs of the People. 
Hut if it ſhould be added to the Petition of 
Right, as was deſired, then was it not true, 
but would make the Petition of Right, felo de ſe, 
and wholly deſtructive to itſelf in all the Parts 
ol it; that it would proceed a bene diviſis ad ma- 


That no Aid, Tax, Talliage, 
whatſoeverꝭ may be impoſed 
without their free Conſent in Parliame 
would have this Conſtruction. Tis' true, it 


but it may be done by that Sovereign 
er wherewith the Law hath entruſted h 
jeſty for the Protection, Safety, and Happineſs 
of the People gt | fy ffs Frith 


your 


Your 


Mr. ST. Joan's SPEECH, &c. 
liament: This Commiſſion iſſued to 33 Lords, I . for then the Petition of Right, as 
they reſolved; would have this Senſue. 


. Whereas, in the Petition of Rigbe, it is ſaid 
— 45 Char 6 
deer ; 


arliament; it 
cannot be done by the King's ordinary Power, 
Pow- 
is Ma- 


So likewiſe for Impriſonment, that they 
ought not to be impriſoned without due Proceſs 
of Law. It is true ordinarily, that the King 
may impriſon by his Sovereign Power, where- 
with the Law hath entruſted. him for the Pro- 
tection, Safety, and Happineſs of the People. 
So that, for that Martial Law, that the 
Subjects Lives ought not to be taken away, un- 
leſs by due Proceſs of Law. Tis true ordina - 
rily, but the King may do it aa Sovereign 
Power, wherewiththe Law hath entruſted him 
for the Protection, Safety, and Happitiels 91. 
the People; whereby they conceive, that 
would not only make the Petition of Nb to 
be wholly deſtruRive of itſelf, but likewiſe this 
Petition of Right would leave the Subject in a 
far worſe Condition than it found them; for 
it would neceſſarily infer, that which is agai 
the Law: vix. That the King 145 his Sovereign 
Power, when he pleaſed to declare that it 
wy for the Good of the People, might do all 
Your Lordſhips, at a Conference of both 
Houſes, engaged on the Part of the Commons 
by Serjeant env) ile, and Sir Henry Martin re- 
ceived Satisfaction from theſe Reaſons 
conſented to the leaving out of this Addition; 
and accordingly the Petition of Right 
and is printed without it. Ven 


qo 3 


y Eords, Theſe were the 2 I was com- 


manded to preſent unto your Lordſhips; other 
things there were, as the Sentence againſt Bi- 
ſhop Maenwering: But theſe weighed ſo much 
with the Commons, as that they conceived 
they needed no more” ' 0 
My Lords, Theſe Precedents of that Parlia- 
ment, and theſe Opinions' of the Judges, the 
Ship-Writs, and the Judgments in the Exc ; 
they are like the two Buckets of a Well, if 
one go up, the other muſt go down: Non bene | 
. My Lords, we have not cited theſe Precedents 
out of diffidence, that your Lordſhips had 
forgotten them, but becauſe others have; or 
that we diſtruſt your Lorſhips Juſtice, if you 
had forgot them: For before theſe were, your 
Lordſhips concurred in Opinion with your 
worthy Anceſtors, that firſt gave them. Their 
noble Blood runs in your Veins. It's now to 
confirm your own Judgments as well as theirs : 
In your Lordſhips Breaſts, there are the ſame 


Magazines and Fountains of Honour and 


Juſtice as were then, theſe Judgments and Pro- 
ccedings were the Actions of both Houſes, 


the Danger by the Violation is equal. 


The Commons ſee nothing in the Judges 
cele 


Opinions or Judgments, why they ſhould fe- 


and 
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cede from their former ens; they hope 
the ſame from your Pr A 

Beſides, n Lords, that the Caſe is now 
much varied from what it was then; not 
only in the Matter, but as ic concerns the 
Honour and juriſdiction of this great 
tory the Parliament. 
We he Breach of Priviledges in the Members 
is tenderly reſented, becauſe that without this 


Freedom, they cannot adviſe and conſult 


concerning the Ardus Regni. 1 4 5 

But when they have done all to their 
Judgments, and their Acts of Parliament 
overthrown by the Judges afterwards, this 
makes Parliaments to be nothing; this ſets up 
the Judges above the Parliament, this- puts 


us out of hope of redreſs; if they may over- 
| .of that Parliament of 


throw the Proccedin 


3 Caroli, ty may by the fame Reaſon over- 
throw the Actions of this, and of all future 
Parliaments. | 


a Lords, This was not the Practice of their 
Predeceſſors, though but in private Cauſes ; 
if difficulty ot Law aroſe, they always conſult- 
ed this Oracle, and thence received their 
Anſwer how to give Judgment. Judgments 
in the higheſt Court of eſtminſter-Hal, I mean 
in the Kg. Bench, where the Proceedings ate 
coram Rege, are here reverſable by Writ of 
Error. fo Cauſes of great and general Con- 
cernment, they ever adjourned them hither as 
things too high for tem. 

Lui conſults patrum, qui | e ſervat, 
doth well, they have 1. at in their hands 
they had not to do withal; and how t 
- handled rhe Matter, your Lordfhi 


heard. 5 Ne 7 | 
| Role of lle. The Judges as is declared in 
Rich. 2d, re the Parliament, - they have here 
| the Execurors made themſelves the Executors of 
Zet them; they have cndeavoured 
n the Beſtrudtion of the Funda- 
2 mentals of our Laws and Liberties. 
hos ; iy ag Ka = q hy are — 
POR OY under the Sea, the ſuperficies 0! 
made, the Land is lower than the ſuper- 
ficies of the Sca: Its Capital therefore for any 
Man to cut the Banks, becauſe they defend 
' Beſides our own, even Foreign Authors, 
as Comines obſerves, that the Statute de 
Tallagio, and other old Laws, are the Sea-Walls 
and Banks. which 2 the Commons from 
the Inundation of the E 


es jur 


them with the Ground. 2 * 
I one that was, known, to be beſtis P 


had done this though the damage be the ſame, 
| yer the Guilt is leſs. | | 
But the Conſervateres- Rinarum, the Over- 
ſeers intruſted with the. Defence of theſe 
2 for them to deſtroy; them, the Breach 
of Truſt aggrayates, nay. alters the Nature of 
the Offence. _ 185 5 
Breach of Truſt, though in a private N 
and in the leaſt things, is odious. amongſt al 


Men; much more in a publik Perſon, and 


in things of great and publick Concernment, 
becauſe great truſt binds. the Party truſted to 
greareſt Care and Fidelity” © 


to deliver the 


Judica- 


. Law, they do not only break then. 


i . The Hane bes of this Offence is moſt le- 
how Ep pare 
ps have 


Bench, in Edw. IIl's time: 


rerogative. * 
Theſe Pioneers, they have not only under- 


atriæ, in him lay, had broken the Kings Oath made 
him withal. 


fregeram & babemt leges Angliz d coſtodiendum ; 
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Trs Trraſon in the Conſtable of Dover Caſtle 
to the known Enemies 
of the Kingdom: e that Caſtle is the 
Key of the Kingdom: Whereas if the Houſe- 
keeper of a private Perſon, delivered Poſſeſ- 
to his Advyerſaty, it's a Crime ſcarce 
Puniſhable by Law. 
The judges under his Majeſty, ate Perſons 
truſted with the Laws; and in them, with 
the Lives, Libertics, and Eſtates of the whole 


Kingdom: This Truſt of all we have, is pri- 
mari 


ly in his Majeſty, and from him delega- 
ted to his Judges. 

His Majeſty, at his Coronation, is bound by 
his Oath to execute Juſtice to his People ac- 
cording to his Laws; thereby to aſſure the Peo- 

le 'of the faichful Performance of this great 
Truſt. His Majeſty again, as he truſts the Jyd- 
8 the Performance of this part of the 
th, ſo doth he likewiſe exact another Oath 
of them, for the due Execution of Juſtice to 
the People, according to the Laws: Hereby 
the Judges ſtand entruſted with this part of his 
Majeſty's Oath. 4 


If therefore the Judges ſhall do wittingly 


aths, and therein the common Faith and 
Truſt of the whole Kingdom, but do as much 
as in them lyes, ſmear and blemiſh the facred 


Perſon of his Majeſty, with the odious and 
hateful Sin of Perjury, N 


My Lordi, 5 


gible in the ſeyere Puniſhments which former 
Ages have inflicted upon thoſe. Judges, who 

ave broken any part of their Oaths wittingly, 

though in things not ſo dangerous to the 2 
ject, as in this Caſe in Queſtion. | Ip 
Sir Thomas Wayland, Chief Juſtice of the cm: 
mon- Pleats, Edw. I. was attainted of Felony for 
taking Bribes, and his Lands and Goods for- 
feited, as appears in the Pleas of Parliament, 18 
Edw. L. an he was baniſhed the Kingdom as 
unworthy to live in that State, ind which 

he had ſo much offended. . 

Sir William Thorpe, Chief Juſtice of the Rig 
ving of five Per- 
ſons received five ſeveral Bribes, which in all 
amounted: to 1001: was for this alone adjudged' 
to be * 4 and all his Lands and Goods for- 
feited : The Reaſon of this Judgment is entred 
in the Roll; in theſe: Words: = 
- Luis predi# Willielmus T „ qui ſacre- 
mentum Domini Regis ergs populum ſuum babuit ad 
cuſtodiendun' fig malitieſe falſe & rebelliter 
| ia ipſo ft ; becauſe that he, as mnch as 


unto the People, which the King had entruſted 
There is this notable Declaration in that 
Judgment; that is, That this Jud was 
not to be drawn into Efam 1 any other 
Officers who ſhould break their Oaths, e! 
againſt choſe qui prædictum ſacramentum fecerunt 


that is, only to the Judges Oaths, who have 
chene entruſted to them. A Hg 

8 t was given „Ill che 
oy ane re a Mt: 
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was debated in Parliament, whether this Judg- 
ment was legal; & nullo contradicente, it was 
declared to be juſt, and according to the Law; 
and that the ſame judgment may be given in 
time to come upon the like Occaſion. This 
Caſe is in point, that its Death for any Judge 
wittingly to break his Oath, or any part of it. 
This Oath of Thorpe is entred in the Roll, 
and is the ſame verbatim with the Jud es Oath, 
in 18 Edw. III. and the ſame which the Judges 
now take. | | 
Your Lordſhips will give me Leave to ob- 
ſerve the Differences between that and the Caſe 
in Queſtion. I 5 . 
 _ Firſt, That of Thorpe was ny a ſelling of the 
Law by Retail to thoſe five Perſons; for he 
had only five ſeveral Bribes of thoſe five Per- 
ſons; the Paſſage of the Law to the reſt of the 
Subjects, for ought appears, was free and open. 
But theſe Opinions are a Conveyance of the 
Law by 
the Subject. | 
In that of Thorpe, 


as thoſe five Perſons, it 
was not an abſolute Denial of Juſtice, 


it Was 


not a damming up, but a ſtreightning only of 


the Channel. 

For whereas the Judge _ udicium reddere, 
that is, the Law being the Birth-right and In- 
heritance of the Subject, the Judge when the 


Parties in Suit demand Judgment, ſhould re- 


dare, freely reſtore this Right unto them; now 
he doth not dare, but vendere with the Hazard 
only of perverting Juſtice ; for the Party that 


buys the judgment may have a good and ho- 


neſt Cauſe. . 5 | ER 
But theſe Opinions, beſides that they have 
colt the Subject very dear, dearer than any; 


nay, I think 1 may truly ſay, than all the un- 


juſt Judgments that ever yet have been given, 

Witneſs the many hundred thouſand pounds 
- which under Colour of them have been levy'd 
upon the Subject, amounting to ſeven hundred 
thouſand pounds and * in Money paid 
unts the Treaſurer of the Navy, be ſides what 
the Subjects have been forced to pay to the 
Sheriffs, Bailiffs, and others, which altogether, 
as is conceived, amounts not to much leis 
than a Million; beſides the infinite Vexa- 


tions of the Subjects by Suits in Law, binding 


them over to Attendance of the Council - Board, 
taking of them from their neceſſary Employ- 


ments in making of Aſſeſſes, and Collections, 


and lmpriſonments of their Perſons. 

I ay, my Lordi, beſides what is paſt to make our 
Miſeries complete, they have as muchas in them 
lyes made them endleſs ; for by theſe Opini- 
ons they have put upon themſelves and their 
Succefſors an Impoſhbility of ever doing us 
right again, and an Incapacity upon us of de- 
manding it ſo long as they continue. 


My Lords, 33 EY 
la that ſore Famine in the Land of Egypt, 
when the Inhabirants were reduced to the next 
Door to Death; for there they ſay, Why ſhonld 
we die for Bread? Firſt they gave their Mo- 
ney, next, their Flocks and Cattel ; and laſt of 
all, their Per ſons and their Lands, for Bread; 
and all became Pharaob's, But by this Rex Re- 
gia, there is a Tranſaction made, not only of our 
Perſons, but of our Bread likewiſe, wherewith 


. Goodneſs of the King. 


Wholc-ſale, and that not to, but from 


paſſi dentis conditio: 
not the worſt; for beſides that which is priva- 
tive in theſe Opinions, there is ſomewhat poſi- 


E 


* 
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our Perſons ſhould be ſuſtained. I hat wa 
for Bread, this is of our Bread. For, ) Lords 
fince theſe Opinions (if we have any thingat 
all) we are not at all beholden to the Law 
for it, but are wholly caſt upo n the Mercy and 
Again, There the Egjptiass themſelves fold 
themſclves and all they had to the King; if 
ours had been fo done, if it had been done by 
our own free Conſent in Parliament, we had 
the leſs Cauſe to complain; but it was done 
4. our Wills, and by thoſe who were truſt- 
ed, and that upon Oath, with the Preſerya- 
tion of thoſe things for us. , 


My Lords, 


The Laws are our Forts and Bulwarks of 


Re e 
" a Rar P24" wes. 
1 2 4 . N n 


Defence. If the Captain of a Caſtle, only throꝰ 


Fear and Cowardice, and not from any Compli- 


ance with the Enemy, ſurrender it; this is Trea- 
ſon; as was adjudged in the Parliament, 1 Ric. 2. 
in the two Caſes of Grymes and Weftow, and in 
the Caſe of the Lord Gray, for. the ſurrendting 
of Ferwick Caſtle to the Scots in Edu. III's time, 
though good Defence had been made by him, 
and that he loſt his eldeſt Son in Maintenance 
of the Siege; and yet the Loſs of a Caſtle looſ- 


eth not a Kingdom only, but the Place and 


adjacent Parts, withour Trouble to the 


whole | : 855 
But by theſe Opinions, there is a Surrender 
made of all legal Defence of Propriety; that 


which hath been preached is now judged, that 


there is no mewn & tuum between the King and 


the People, belides that which concerns out 


Perſofts. 
J Lords; 


mine, as was in the Temple built by the Ro- 


Man Em eror, who after he had b | 2 
no Gods into it. een NN, Pur 


the Senſe. 


We have the Fabrick of the Temple ſtill : 


but the Goddeſs, the Dii-Titulares are gone. 

But, my Lords, this is not all the Caſe (that 
is) that the Law now ceaſeth to aid and de- 
fend us in our Rights, for then Poſſeſſion alone 


were a good Title, if there were no Law to 


We have the Letter of the Law ſtill, but not 


The Law, it is the Temple, the Sandia; | 
whither the Subject is to ron for Shelter 3 5 
Refuge. Hereby it is become Templum fine Nu- 


take it away, oreupenti concederetur & melior efſet 


ut this (though roo bad) is 


tive: For now the 


w doth not only not de- 


fend us, but the Law itſelf is made the Inſtru- 
ment of raking all away. | 


For whenſoever his Majeſty or his Succeſſors 
ſhall be pleaſed to ſay, Thar the Good and 
Safety of the Kingdom is concerned, and that the 
whole Kingdom is in Danger, then when and how 
the ſame is to be prevented, makes our per- 
ſons and all we have liable to bare Will and 
Pleaſure. | q 
By this Means, the Sanctuary is turned into 
a Shambles, the Forts are not ſlighted, that fo 
they might neither do us Good or Hurt; bur 
they are held againſt us by thoſe who * 
ve 
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have heald them for us, the Mouth of our 
own Cannon is turned upon our ſelves. 
_- My Lords, in theſe Expreſſions, there is no 
Reflection upon his Majeſty. - It. is only 
that thoſe Judges would have forced upon 
the Law an unnatural and contrary Motion, 
his Majeſty's Cartiage in the Buſineſs clears 
„„ „ 1 2 1 
Ihe firſt Opinion of the Judges under their 
Hands, was procured by the Lord Fisch's 
Solicitation only, and by him brought to his 
Majeſty. Theſe Opinions procur 
ter from his Majeſty for the Opinions inrolled, 
wherein, as likewiſe in the Caſe in the Ex- 
chequer, the Judges were left free, as was ac- 

cnowledged by two of. the Judges in the Ex- 
 ebequer-Chamber, who argued "againſt thoſe 
Opinions, with this proteſtation, That if 
Wars were any Miſcarriages in that Buſineſs 
it muſt fall wholly upon themſelves; that the 
King was blameleſs 0 - > 
My Lords, we know his Majeſty's Juſtice 
is the faireſt,” the 'richelt Diamond in his 
Crown, the Duſt which theſe Men would have 
blown up, and fore d upon it, is falFn ſhort, 
and with your Lordſhip's helping Hands, it 
will; we hope, be caſt upon their own Faces, 
à fitter place for it than the other.. 
My Lords, the Oaths of the Judges, as they 
biad them to the due Adminiſtration of Juſtice 
to the Subjects, according to the Laws, ſo as 
they be of the Kings Council, by their Oaths, 
they ate bound lawfully to Counſel him, 
khat is, When their 3 are demanded, 
they are to deliver thi 


I ſhall therefore put your Lordſhips in Mind 
of the memorable Proceedings againſt theſe 
Judges who have broken this Part of their 

Dath in the noble Parliament, held the eleventh 
of Richard the ſeconc. N 
In this Parliament, ſudgmen 
ſon was given againſt Eighteen 


veral Perſons, 


and all (ſaye one of them) of eminent Rank; 


three Privy Counſellors, the Arch-Biſhop of 
Vorl, the Duke of Ireland, and Earb of Suffolk, 
the Biſhop of Exeter the King's Confeſſor, 
five Knights, ſome whereof had been Seryants 
to Edward the third, and all fave one, Ser- 
vants to the then King, and ſome of them 
of Noble Deſcent; fix Judges, Lockton the 


 Middkſ-*: Of theſe eighteen, eight were exc- 
cuted (that is) Sir Robert Treſlian the Chief 
4 Juſtice, five Knights, Blałs ofthe — Counſel 
ar Law, and Ui the Under Sheriff. Three, 


thatis, the e ark, Duke of Ireland, 


and Farl of Suffolk, | r 
The reſt had their Lives pardoned, but 
were baniſhed; - their Lands and their Goods 
forfeited, and little Penſions allowed them 
during their Lives. It was made Felony for 
any one to procute their Pardons, and; they 
to be dealt with as Traytors, if they returned 
from their Baniſhment: And of theſe eighteen 

Ferſons all fave three were impeached by the 
The Offences which procured theſe exemplary 
Puniſhments, although their Proceedings be 


the Let- 


m according to the 


of High- Trea- 5 


therefore execut 
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long, and eomprehended all that was done in 
this Parliament, Þ1l-briefly open them to your 
Lordſhips. During the Minority of that King 
by ill Counſel of ſome near his Perſon, there 
were Milcarriages in Government. In the 
tenth Year of his Reign, and the twentieth 
of his Age, a Parliament was holden, in that 
Parliament in aid of good Government, and 
of due Execution of the Laws, a Commiſſion 
was awarded to 12 ſeveral Peers, and others 
of greateſt Wiſdom and Fidelity. The Com- 
—— had Power in all things concerning 
the Houſhold,. Courts of Juſtice, and the Re- 
venues; in a Word, in all things concerning 
the Good of the Realm, with full Power 
finally to determine and put in Execution for 
the Honour of the King, the better Govern- 
ance of rhe Peace, and Laws of the Realm, 
and Relief of the People. +: 
This Commiſſion was to endure one Year ; 


at the Years end the King would be of full Age. 


My Lords, the endeavouring ro overthrow 
this Commiſſion iſſued by Authority of Par- 
liament for the Welfare of the Realm, upon 
Pretence that it intrenched upon the Royal 
Power, tended to the Diſheriſon of, the King, 


and Derogation of the Crown, together with 


the Deſtruction of the Commiſſioners who 


-procured it, and put the ſame in Execu-. 
tion, upon Pretence that they and ſome o- 

thers had in Parliament forced the Royal Aſſent. 
7 5 My: Lor 


ds, the conſpiring to overthrow this 
Commiſſion, and the Procurers of it, is the 
Caſe in brief, for although there be divers 
other Articles againſt many of them, yet 
this was the Ground-Work of all, and this 


lug and alone is declared in all the Pro- 
ce 


ings in that Parliament to be Treaſon. Of 
theſe 18 Perſons condemned, 5 of them were 
Plotters (viz.) the 3 Duke of Fre- 
land, Earl of Suffolk, Trefilian the Chief Juſtice, 


aid Sir Nicolas Bramber; theſe infinuated into 


the King, That this Commiſion was in dimu- 
nition of his Kingly Power, That the Procu- 


rers of it had extorted;his Royal Aﬀent , and 


this was Treaſon. thereupon Blake one of the 
King's Council at Law was adviſed withal, who 


declared his Opinion, that it was Treaſon, he 


was commanded to prepare an Indictment of 
Treaſon againſt the Commiſſioners, and ſome 


| e of the Procurers of it, who had been Active 
King's Serjant at Law, © Blake of the King's 
Council at Law, and Lale the under Sheriff of 


bes „ 
The lndictment was drawn by him, which 


is entred into the Roll, and is to this Effect. 


That they had Traiterouſſy conſpired a- 


mongſt themſelves in the Parliament, to make 


this Commiſſion by Authority of Parliament 
againſt the Regality of the King, to his Diſhe- 


rllon and Derogation of the Crown, that they 
. compell'd; the King's Conſent, and that they 


confederated and bound themſelves to main- 


tain one another in ſo doing. n 
It was intended that they ſhould. be tried 


upon this Indictment in Middleſex or in Lon- 


Aen. Dil the under Sheriff of Middleſex was 
acquainted with the Buſineſs, who was to 


prepare Things for the EffeQing of this Deſign, 
ſome of the Parties to be indicted, not being 
Peers; which he 0 accordingly, was 


MVuu m m The 
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The five Plotters, that the King might the 
more confide in their Counſels (for fo are the 
Words of the Record) and that under the 
Colour of Law they might cover their Malice 
from the King, and the Kingdom, before the 
Tryal was to be bad, they adviſe the King to 
demand the Opinion of ſome of the 2 
that is, of the two Chief Juſtices, and C ief 
Baron, the judges of the Common Pleas, fix 
in number, and of Lsckton the King's Serjeant. 
Blake of the King's Counſel at Law was 
commanded ro draw up thefe Queſtions for 
the Judges Opinions, who did it accord- 


ingly. | | 

| Far the drawing up of theſe Queſtions, and 
the 8885 Blake was condemned and ex- 
ecuted. | 5 | : 
The Queſtion w_ drawn into Writing, 
the Judges were ſent for to Nottingham Caſtle, 


where, in the Kivg's Preſence they were com- 


manded upon their Allegiance to deliver their 
Opinions. N 
I The firſt Queſtion was, Whether the Com- 
miſſion was in the Derogation of the Crown, 
they anfwered t W . nent 
2 The ſecond Queſtion was, Whether the 
perſwading and urging the King's Conſent in 
Parliament thereto was Treaſon, they anſwer- 
ed, That it was, thought there were ſome other 


* . 


' Queſtions asked, all concerning Parliamentary 


Proceedings, yer theſe were the main, and 
thoſe for which they were condemned, as 
appears, by the Replication of the Commons 
to the judges Anſwer, and by the Words of 
the Judgment (viz.) that they knew that 

this Commiſſion was awarded in Parliament, 
that it was for the Publick Good, that they 
knew of the Trayterous Intents to deſtroy the 
Procuters of this Commiſſion, that they knew 
the Law, and that it was not Treaſon, and 
had delivered their Opinions thereby under 
Colour of Law, to cover their T reaſonable 
lutent, and therefore Judgment of Treaſon 

was given agaiuſt them and againſt Lockron the 
King's Serjeant at Law, who had ſubſcribed the 
Opinions with the Judges. 925 x 
Sir Simon Burley, one of the five Knights 
that were executed, was condemned only for 
_ confpiring the Death of the Procurers of this 
Commiſſion, and although there be other 
Articles againſt the reſt, yet this alone is 
adjudged Treaſon in the ſeveral Judgments 
againſt every one of the eighteen. | 
1 My Lords, it is obſervable in theſe Judg- 
ments, that they are adjudged Traytors, as 


well againſt the Perſon of the King, as againſt , | 
| 224t their Tryals ſeverally they ſay, That in 


the Common- wealth. eee 
21 Secondly, it is there declared upon great 
Advice taken, that in Treafons which concern 
the Kingdom, they are not bound to proceed 
according to the Rules of the Common Law 
and inferior Courts, but according to the 
Courſe of Parliaments, ſo as may be for the 
common Good. e l | 
3 Thirdly, Judgment was given in Parlia- 
ment, and Execution awarded, andafterwards 
aà Bill of Confirmation paſſed, in reſpect ot 
their Lands, to give them for a Day paſt, 
and for Declaration that this ſhould be no 
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Precedent to inferior Courts to adjudge the 
ſame Caſe Treaſon, ſave, only in Parlia- 


Theſe judgments were not huddled: up in 
haſte, but they were given upon. long and 
mature Deliberation. e dgancbes were 
the whole Work of that Parliament, and 
Proceedings againſt the five Plotters, were 
begun the fourteenth of November, and the 
| 1 were not given till the thirteenth 
of Febraary following, which was a Quarter 
of a Year: And is declared in the. Roll, 
that they ſpent à long time, and took great 
Pains to examine the Evidences, - the better 
thereby to ſatisfie their own Conſciences and 
the Werd. 1 
I inſiſt the more upon this to take away 
all Blemiſh from theſe Proceedings. 
It is true, my Lords, theſe 3 F 
were "afterwards in the Parliament of 2. 
Rich. 2. revoked and made void. 
But, my Lords, that Parliament of 21. Ris, 2. 


of Revocation was held by Force, as it is de- 


November 25 N and 22. that this was held vd 
armatis, & ſagitariis immenſis. 5 

The Knights of Parliament were not elected 
by the Commons, prour Mo: exigit, ſed per regiam 
voluntatem: And fo the Lords, ſummoniri fecit 
Rex Dominus fibi adberentes. e 

My Lords, by theſe Proceedings, it doth ap- 
pear, that this Parliament of Revocation was 
no free Parliament, if at all it deſerves the 
Name of a Parliament. But to put all out 
of doubt, the Parliament of 1 Hes. 4. No, 
48. theſe Judgments of Revocation are de 


clared in the Parliameiit Rolls of 1 He. 4. 


clared ro be dps iniqua, & ' omni juri 
re ia, erroneous, wicked and contrary to 


all Right and Reaſon. In the Parliament of 
1 Hen. 4. in Print, theſe Attainders are con- 
firmed : So that theſe Judgments of Attain- 

der have the Authority of two Acts of 

2 both of them of Force to this 
ISIS at. 3 
Your Lordſhips will give me leave to ob- 


ſerve the Differences and Arguments, between 


the Offences of thoſe, and of the preſent 
Judges, and as well in the Way and Manner 
of Procurement, as in the ant | 
For the Manner of Procurement, thoſe Judges 
in #ch, Is time were in the King's Preſence, 
and as it is in the Parliament Roll of 1 Hen. 


4. Nov. 18. they were violenter attracti, violent- 


ly drawn to deliver their Opinions, and that 
metu mortis & cruciatus corporis, for the fear 
of Death and Tortures of their Bodies; and 


Part Violence had been offered to their Per- 
ſons ; becauſe they had differed in the delivery 
of their Opinions. My Lords, this was fuch 
a Miſcarriage in the | Judges, theſe Circum- 
ſtances conſidered, as might cadere in. virum 
fortem . conſtantem. But, my Lords, Fear or 
Cowardize, is no Plea for delivering up of 
the Forts and Bulwarks of the Kingdom. 


But in the preſent Buſineſs, there is none 


of all this, it came from within; there is 
no outward Force. In thoſe of Rich, Il. it was 
Actas unicus, once done at Nottingham Caſtle; 


it the Judges had been put to it the ſecond time, 


perhaps 


Manner of them: 


perhaps the reſt, as well as ſome of them, had 
repented, and would not have done it over 
again; for Bellnate, the Chief e ee the 
Common - Pleas the ſame: Day declared! his Sor- 
row, and ſaid, That now there remained no- 
thing but a Horſe, a Hurdle, and a Halter, 
and Fulthorpe, another of them, the next Day 
declared his Grief- for what he had done: But 
here, after the Opinion in November 1635, 4 


Tear aſter, big. 1636, they proceed 4 peſimo 
ad pe ſome for that was with A 
moſt of them 


i declared their Opinions in their 
Circuits, and a Year aſict confirined it again 
by the Indi&ment in the Exchequer : -Here it 
was done Y car after Year in cold Blood: One 
murderous Blow, whereupon Death follows, 
is Felony: But to multiply Wounds upon the 
dead Body, aud to come again in cool Blood to 
do * br nd Height: of Malice. In theſe 
tWo chi 2 r 018 THEY 
"mn That wks the Judges did in Rich. I's 
time, they did it againſt their own Knowledge ; 
they knew the Commiſſion was done by Act of 
Parliament; ſo here they knew the Petition of 
Right damn'd the Commiſſions of Loans, a ſt ron- 
ger Caſe than that, they ſubſcribed many 
of them, knew that the Commiſſions of Ex- 
eiſe was damn'd in Parliament, they knew the 
other Proceedings in Parliament, and if they 
had forgotten them, they were afterwards put 
in Mind of them; they needed not n 
conſulted with Books and Journals of Parlia- 
ment, ſaving only with their own Memo- 
ries. 3 2 
2. They agree in this, That their Opini- 
ons tended to the Subverſions of the Laws yy 
Statutes of the Kingdom, for in that of Ric. II. 
the Defence was, the endeavouring to over-. 


throw Parliaments, and Parliamentary Pro- 


ceedings; the Conſpiracy of the Death of the 
Procuters, was _— Aggtavation. It was 
not Treaſon to conſpire the Death of a Priyy 


| Counſellor, or to kill a Judge. unleſs he be 


upon the Bench; and in that Caſe it is Trea- 
ſon, becauſe of the Malice, not of che Perſon, 
but to the Law; ſo that there ” Treaſon lay 
in this, not that they conſpire apail 

their Perſons, but with Reference to their Pro: 
ceedings in Parliament, and thereby ro ovet 
throw the Acts of Parliament, wherein the 


F 


Perſons had been principal Actors: But in this 
again they diſagree; for in that Caſe there 


was only a Conſpiracy, no Death followed to 


the Procurers of the Commiſſion, nor was the 


Commiſſion overthrown; all that was done, 
was only this, That a Warrant was directed 
ro the Lord Mayor of London, for apprehen- 
hg their Perſons to bring them to Trial, 
which yet was not done. But here (after the 
Opinions delivered) Judgment was afterwards 
given by them in the Exchequer, and Execu- 
tion awarded thereupon; for fo much as con- 
cerns our Property. | 5 
And likewiſe in the King's-Bench, where the 
| Judges after the Judgments in the Exche- 
ner refuſed to hear any more Debate of the 
latter, and ſo for the Liberty of our Perſons, 
by keeping divers of the Subjects in Priſoa, 
Term aſter Term, for not paying Ship-Money, 


and other things depending upon thoſe Opini- 


SPEECH, . 


not to have 


ſo inherent in the Crown, as that it 


ſelves, ſo would they 
on his Majeſty, your 


 ceſeunt,, 
„the Ob 
barely againlt- 0 
Was in 
of her Majeſty's Reign: She erects a new Office 
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ons, when they had been brought before em 
upon their Habeas Corpus. Cured, 5-2 
4. Inthat of Rich. II. it was for overthrow- 
ing but one Act of Parliament, which was 
likewiſe introductive of a new Loan; for the 
Commiſſion had no Riſe from the Common 
Law; for in Truth it was derogatory to the 
Crown: It had only the Strength of the Far- 
liament to ſupport it, which was ſufficient, it 
was for the Common Gd. 
But here the Endeavour was at once not to 
blow up one Act of Parliament, but all; and 
theſe not introductive, but declaratory of the 
Common Law, as was the Petition of Rigbt, 
the Statutes there mentioned, and the Reſolu- 
That of Rich. II. was but the blowing up of 
the upper Deck, this of the Common Law, 
and the Statutes too, and the old Founda- 
On and the Structures built upon them all 
itogerhdt. n Þ ny, | | 
In that of 'Rich. II. it was only to overthrow 
a temporaty Act of Parliament, that was to 
continue no longer than one Year, but this to 
make an eternal Devaſtation (for toties queries) 
to the World's End, as his Majeſty or his Syc- 
ceſſors ſhall ſay, That the Kingdom is in Dan- 
ger, may theſe Opinions be put in Execution, 
and likewiſe they are enro!led in all the Courts 
of Miſtminſter- Hall, in en rei memoriam. 
The Sin againſt the Holy-Ghoſt is therefore 
unpardonable, becauſe it takes from the Party 
Repentance, the Means of Pardon. To put 
us therefore into a Caſe of Deſperation, 
ſome of them have 
the Bench, declared, That this Prerogative is 


cannot be 


* * 


7 ” 


taken away by Act of Parliament. By 
As they have put an Impoſſibilicy upon them- 
75 an Impoſſibility up- 
ordſhips, and the whole 
Parliament, for ever righting us again. 8 
My Lords, Contraria juxta ſe poſita magis elu- 
1 have preſented your Lordſhips with 
liquity of the ill Judges in Ric. II's time, 
give me Leave to preſent your Lordſhips wich 
one. Example of a contrary Nature; and that 
Queen Elizebeth's time, in the 29th Year 


in the Common-Pleas, for the making of Superſe- 
dea, in Exigents that iſſued there, ſhe grants it 
to Richard Cavendiſh, her Setvant, ſends to have 
him admitted, but the Judges delay the doing 
of it for this Reaſon, becauſe the Protbonotaries 
and Philizers claimed the making of thoſe 


Writs: The Queen ſends a ſharp Letter, and 


commands them forthwith to admit him, yet 
the Judges forbear : The Queen ſends a ſharper 
Letter, commanding them to ſhew the Rea- 


| ſons of their Contempt and Diſobedience to the 


then Lord Keeper, and the Earl of Leiceſter, 
no mean Men in choſe Days; the Judges deli- 
ver their Reaſons why they had Refuſed, and 


it was becauſe others claimed the making of 


„F Meſ 
The Queen ſends a fourth peremptory Meſ- 
ſage 28 admitting him, wich chi Rea- 
ſon, That if the others were put out, they were 
rich and able Men, and that her Courts of Ju- 


publickly, and upon 


„where they might demand 
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ſtice were open 
their Rights. ga Ae eee 
This was not to take away the Right, but to 
put them to their Action. Te nn? 
The Judges humbly rerurned this Anſwer, 
That che Queen had taken her Oath for the 
Execution of juſtice, according to the Law, 
that they did not doubt, but that when her 
Majeſty was inform'd, that it was againſt Law, 
ſhe would do what befitted her; for their 
Parts they had taken an Oath to God; to her, 
and the Common- wealth, and if they ſhould 
do it without Proceſs of Law, before them, 
and. only upon her Command, put the other 
out of Poſſeſſion, though the Right remained to 
them, it were a Breach of their Oaths; and there- 
fore if the Fear of God were not 
ſufficient, they told her the Puniſh- 
ment that was inflicted upon their 
Predeceſſors for Breach of their 
Oaths: (citing theſe of Thorpe of 
Ric. II's time) that they might be 


© 
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Thu remain! 
under the 
Hand of An- 
 derſon the Lora 
Chief Juftice in 
& Bock of hi 
Reports, 


1 


* 1 


Queen, hearing of theſe Reaſons, was ſatisfy d 
and the Judges heard no more of the Buſineſs. 


Kinds before them, they 
the Good, and reſuſed the 


ſufficient Warning to them: The 


\ 


Theſe Judges:have had Examples of both 


Bag have choſen 


e 
| Beſides theſe judgments and Opinions, the 
Commons will in due time bring up theſe Jud- 
pes with their other Judgments, Corpora cum cau- 
fs; for your Lordſhips will eaſily conceive, 
that they who have done this, have done 


more; the Principal of them, I mean, my Lord 


Keeper, ſtands accuſed, before your Lordſhips, 


of High Treaſon : He is not here, Juſtice goes 
pede lento, ſed certo, it will overtake him atthe laſt, 


The next Step that is making after him, arc 
the Articles of his Impeachment, which, with 
your Lordſhips Patience, are now ready to be 
opened and delivered to your Lordſhips. - 


j 
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Mr. Speaker, 


I will uſe no Preface, as they do who pre- 
I ' pare Men for ſomething in which they 


ave a particular Intereſt. I will only propoſe 


what I conceive fir for the Houſe to conſider ; 
and ſhall be no more concerned in the Event 
than they that ſhall hear me. oy 
Two things I obſerye in his Majeſty's De- 
mands. | 
ener 
by ndly our ſpeedy Diſpatch thereof. 
Touching tbe 2 
for Money are but two evident. For to ſay 
nothing how we are neglected abroad, and 
diſtracted at home; the calling of the Parlia- 
ment and our ſetting here (an Effect which no 
light Cauſe could have in thoſe times pro- 
dncd) is enough to make any reaſonable Man 
believe, tliat the Exchequer abounds not fo 


much in Money, as the State does in Occaſi - 


ons to uſe it, and I hope we ſhall all appear 
willing to * tor thoſe who have thought 

to difſwade his Majeſty from this way of 
Parliaments, as uncettain; and to let him ſee 
it is as ready, and more ſafe for the Ad vance- 
ment of his Affairs than any new or pretend- 
eie the dy Ne e which 
For the y Diſpatch required, which 
was the ſecond thing, not only his Majeſty, 
but Res ipſe loquitur, the Occaſion ſeems to 
importune no leſs; Neceſſity is come upon 
us like an armed Mn. 
Vet the Uſe of Parliament, heretofore (as 
appears by the Writs that call us hither) 

was to adviſe with his Majeſty, of all 2 
concerning the Church and Common- wealth. 
And it hath ever been the Cuſtom of Par- 
liamenis, by good and wholeſome Laws to 
refreſh the Fade een in general, Lea 
and to deſcend into Remedies of Particular 
Grievances, before any Mention made of a 
Supply. Look back upon the beſt Parliaments 
and ſtill you ſhall find, that the laſt Acts are 


for the free Gifts of Subſidies on the Peoples P 


Part, and generl Pardons on the King's Part. 
Even the wiſeſt Kings have firſt - acquain- 
ted the Parliaments with their Deſigns, 
and the Reaſons thereof; and- then demanded 
the Affiſtance both of their Council and Purſes. 
Bur Phyſicians tho? they i be called of the 
Jareſt, muſt not Stomach it, or talk what 
they might have been, bur. apply themſelves 
roundly to the Cure. Let us not ſtand roo 
nicely upon Circumſtances, nor too rigidl 


poſtpone the Matter of Supply, to the healing 


Mr. WAI LEX SPEECH to the Houſe 
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of our lighter Wounds. Let us do what 
poſſibly may be done with Reaſon and Honeſty 
on our Parts to comply with his Majeſty's 
Deſires, and to prevent the imminent Ills which 
threaten us, | 


But conſider (Mr. Speaker) that they who 


think themſelves already undone, can never 


apprehend themſelves in Danger: And they 
that have nothing leſt, can never give freely. 


Nor ſhall we ever diſcharge the Truſt of 
: His Maieſty's Occaſions 


thoſe that ſent us hicher, or make them believe 


that they contribute to their own Defence and 
Safety; unleſs his Majeſty be pleaſed, firſt to 


reſtore them to the Property of their Goods 


and lawful Liberties; whereof they eſteem 
themſelves now out of Poſſeſion. One need 
not tell you that the Property of Goods is 


the Mother of Courage, and the Nurſe of 
Induſtry, makes us Valiant in War, and good 
Husbands in Peace. The Experience I have 
of for mer Pat liaments, and my preſent Ob- 


ſervation of the Care the Countrey has had to 


chuſe Perſons of Worth and Courage, makes 
me think this Houſe like the Spartans, whoſe for- 


ward Valour 1 ſome ſofter Muſick to 
| t 


eir Spirits, too much movd 
with the ſound of Martial Inſtruments. Tis 


allay and quiet 


not the Fear of Impriſonment, or, if need be 


of Death itſelf, that keeps a true hearted 
Engliſh Man from the Care to leave this Part 
of his Inheritance as entirely to Poſterity, as 

he received it from his Anceſtors 


This therefore let us firſt do, and the more 


ſpeedily, that we may come to the Matter of 
Supply; let us give new Force to the many 


Laws which have been hicherto made for the 
maintaining of our Rights and Privileges, 
and endeayour to reſtore this Nation to its 
Fundamental and Vital Liberties, the Property 


of our Goods, and the Freedom of our Perſons: 
No way doubting, but we ſhall find his Majeſty 


as gracious and ready, as any of his Royal 
rogenitors have been, to grant our Juſt deſires 
therein. For not only the People do think, 


but the Wiſeſt do know, That what we 


have ſuffered in this long Vacancy of Parlia- 
ments, we have ſuffered from his Mfniſters. 


Thar the Perſon! of no King was ever better 
beloved of his People, and that no People 


were ever more unſatisfied with the Ways of the 


levying Monies, are two Truths which may 


ſerve, one to demonſtrate the other; for ſuch 


y. is their averſion to = preſent Courſes, _- 


\ 
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neither. the Admiration they have of his but in truth they Graſp the Wind, and are 


Majeſty's native Inclinations to Juſtice and 
Clemency, nor the pretended Conſent of the 
Judges, could make them willingly ſubmic 
themſelves to the late Tax of Ship-Money*: 
And ſuch is the Natural Love and p_ Eſteem 
of his Majeſty*s Goodneſs, that no late Prefſure 


could provoke them, nor any Example invite 


them, to Diſloyalty or Diſobedience. g 

But what is it then, that hath bred this 
miſunderſtanding terwixt the King and his 
People? How is it, that having ſo good a King 
we have fo much to complain of? Why, we 
are told of the Son of Solomon, that he was a 


Prince of a tender Heart; and yet we ſee; by 


the Advice of violent Counſellors, how rou 
an Anſwer he gave to his People, (That bis 
Finger ſhould be as heavy as bis Father's Loint.) 
was not his own but the Voice of ſome Perſons 
about him, that wanted the Gravity and Mode- 
ration requiſite for the Counſel lors of a Young 
King. I love not to preſs Allegories too far; 
but the reſemblance of Jobs Story with ours 
holds fo well, that I cannot but obſerve ic to 
you. It pleaſed God to give his Enemy leave 
to afflit him more than once or twice, and 
to take all he had from him; and yet he 
was not provok'd to rebel] ſo much as with 
hls Tongue; tho' he had no very good Example 
of one that lay very near him, and felt not 
half that which he ſuffered. I hope his 
Majeſty will imitate God in the Benigner 


Parts too; and as he was ſevere to Fob only 


while he diſcourſed wich» another concerning 
him; but when he vouchſafed to ſpeak him- 
| {elf ro him, began to rebuke thoſe, who had 
miſtaken and misjudged his Caſe, and to 
reſtore the patient Man to his former Proſperity : 
So now. that his Majeſty hath admitted us to 
his preſence, and ſpoken Face to Face with 
us, I doubt not but we ſhal! ſee faiter Days, 
and be as rich in the Poſſeſſion of our own 
as ever we were. 5 . 
| wonder at thoſe that ſeem to doubt the 
Succeſs of this Parliament, or that the Mif- 
underſtanding between the King and his Peo- 
ple ſhould lai | 
pily met. His Majeity's Wants are not ſo 


reat, but that we may find Means to Supply | 


him, nor our Deſires ſo unreaſonable, or 


imcompatible with Government, but that his 


| Majeſty may well ſatisfie them. For our late 


Experience, I hope will teach us what Rocks 


to ſhun, and how neceſſary the Uſe of Mo- 
deration is, and for his Majeſty; he has had 
Experience enough, how that proſpers, which 
is gotten without the concurrent good Will 
of his People : Never more Money taken from 
the Subject; never more went into the Exchequer. 
If we look upon what has heen paid; it is 
more than ever the People of England were 
wont to pay in ſuch a time: If we look upon 
what has been effected therewith ; it ſhews 
as if never King had been worſe ſupplied. 
So that we ſeem to have endeavoured the 


filling a Sieve with Water; Whoſoever 
gave Advice for theſe Courſes, has made 
good the Saying of the Wiſe Man, Nui 
conturbat Domum ſuam poſſi debit ventum. By new 
Ways they think to accompliſh Wonders; 


any longer, now they are ſo hap- 


themſelves. 


found out a better Form of Government. 


at the ſame time cruel to us, and to the King 
too. For if the Common: wealth flouriſh, then 
he that hath the Sovereiguty can never want 
nor do amiſs: So as he not b 
to the Intereſt of others but go the ſhorteſt an 
the ſafeſt Ways to his own, and the Common- 


The Kings of this Nation Have alwayy 
governd by Parliament, and if we look upon 
the Succeſs of things fince Parliamems were 
laid by, itꝭreſembles that of the G 


Ex il fluera retro ſublopſa referri 
| Res Danaum | — — __ 
eſpecially. on the Subjects Part. For thou 
of King had gotten little, they have 1 
But his Majeſty ſhall hear the Truth from 
us, and we ſhall make aper the Errors of 
thoſe Divines, who would perſwade us, that 
a Monarch muft be abſolute, and that he may 
do all things d libitum, receding riot only from 
their Text (tho that be a wandring to) bur 
from the Way their own Profeſſion might 
teach them, fate ſuper vias antiquas, and remove 
not the antient Bounds. and mars which our 
Fathers bave ſet. If to be abſolute, were to be 
reſtrained by no Laws: Then can no King i 
Chriſtendom be ſo; for they all ſtand obliged to 
the Laws Chriftian, and we ask no more; for 
to this Pillar are our Priveleges fixed, our Kings | 


at their Coronation, taking a ſacred Oath not 
to infringe them | | 


I am forry theſe Men take no more Cate 
to gain our belief of things, which they tell 
us for our Souls Health; while we know them 


fo manifeſtly. in The wronh, . fa that which 
rl 


concerns the Liberties and . 5 of the 
Subjects of England: But they gain Preferment, 
and then 'tis no matter, tho ey neither 
believe themſelves, nor are believed by others. 
Pur ſince they are ſo ready to let. looſe the 
Conſcience of their Kings, we are the more 
careful to N for our Protection againſt 
this Pulpit Law, by declaring and reinforcing 
the Municipal Laws of this Kingdom, ' 

It is worth obſerving, how new this Opinion 
1s, or rather this Way of Ruling, even among 
For Mr. Heoker, who ſure was no 
refractory Man, (as they term it) thinks that 
the firſt Government was Arbritary, till it was 
found, that to live by one Man's Will, became 


the Cauſe of all Men's Miſery : (theſe are his 


Words) concluding, that this was the Original 
of inyenting Laws. And if we look farther 
back, our Hiſtories will tell us, that the 
Prea tes of this Kingdom have often been the 
Mediators between the King and his Subjects, 
to preſent and to pray Redreſs of their Griev- 
ances; and had reciprocally then as much 
Love and Reverence from the People. | 
But theſe Preachers, more active than their 
Predeceſſors, and wiſer than the Laws, woe 
King muſt be a more abſolute Monarch than 
any of his Predeceſſors; and to them he 
muſt owe it, tho in the mean time they ha- 


zard the Hearts of his People, and involve him 
in 


in 8 
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in a thouſand Difficulties: For ſuppoſe th to remove, is the Want of theſe things, with- 


Form of Government were inconvenient; and 
Þs this is but a Suppoſition ; for theſe five hun- 
red Years, it hath not only maintain'd us in 


Safety, but made us victorious over other Na- 


tions: Bur, I ſay, Suppoſe they have another 
Idea of one more convenient. we all know how 


dangerous Innovations are, though to the bet- 


tet; and what Hazard thoſe Princes muſt run 
that enterprize the ( hape of a long eftabliftr 
Government. + Now, of all our Kings that 
have gone, before, and of all that are to ſue- 
ceed in this happy Race, Why ſhould fo pi- 
ous and ſogood a King, be expoſed to this Trou- 
ble and Hazard? Belides, that Kings ſo diver- 
ted can neyer do any great Matter Abroad, 
Zut while theſe Men have thus bent their 


Wits againſt the Laws of their Country, whe- 


ther. they have neglected their own Provin 
and what arxes are ee in the Fiel 3 
which they ſhould have tilled, 1 


--ought to be the firſt thing in our Purpoſes and 
Deſires: but that which is firſt in Dignity, 
is not always to precede in Order of time, for 
well being parports a Being, And the firſt 


Impcediment, which Men naturally endeayour 


ts 
\ 


ed, | leave to a ſe- 
cond Conſideration 55 not but that Religion 
| 


out which they cannot ſubſiſt. God firſt aſſign- 
ed unto Adam Maintenance of Life, and gave 


him a Title to the reſt of the Creatures, be- 
fore he appointed a Law to obſerve. And let 


me tell you, if our Adverſaries have any ſuch 
Deſign, as there is is nothing more eaſy, than 
to impoſe Religion on a Peop'e depriy'd of their 
Liberties ; ſo there is nothing more hard, than 
to do the fame upon Freemen. 

And therefore, (Mr. Speaker) I conclude with 
this Motion, That there may be an Order pre- 


ſently made, That the firſt thing this 


Houle will conſider of, ſhall be the reſtorin 
this Nation in general to its Fundamental an 


Vital Liberties, the Property of our Goods, and 


Freedom of our Perſons; and that then we 
will farther conſider of the Supply deſired; 
And thus we ſhall diſcharge the Truſt repoſed 


in us, by thoſe that ſent us hith'r, His Maje- 


ſty will ſee, that we make more than ordina- 


ry Haſte to ſatizfy his Demands; and we ſhall 


let all thoſe know, that ſeek to haſten 
the Matter of Supply, that they will ſo far de · 


lay it, as they give Interruption ro the fore 
mer. | | PL, 


"+. ws & of 
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Mr. WaIIERSSPEECH in Parliament, at 


* 
89 -% 


Chamber, July 6. 164 1, on the Ex 


a Conference of both Houſes in the Painited- 


hibiting of 


the Articles by the Commons againſt Mr. Ju- 
flice Crawley, one of the Judges who gave 
Judgment for the King againſt Mr. Hamb- 


dien, in the Caſe of Ship-Money. - | 


My Lords, 

Am commanded by the Houſe of Com- 
mons, to preſent you with theſe Articles 

againſt Mr. Juſtice Crawley, which when your 


Lordſhips ſhall have been pleaſed to hear read, 


] ſhall take Leave (according to Cuſtom) to 


ſay 2 of what I have collected from 
the Senſe of t 


therein contained. 


IP Then the Charge Was read, containing bis extre- 


judicial Opinions ſubſcribed, and Judgment given 


for Ship- Money; and afterwards @ Declaration in 


an inherent Right in the Crown, that it would not be 
in the Fower of a Parliament to take it away, 


Not only my Wants, but my Affections, 
render me leſs fit for this Employment; for 


greater Reverence towards the grave Judges, 
the Oracles thereof. Out of Parliament all 
our Courts of Juſtice are govern'd or directed b 
them; and when a Parliament is call'd, if 
your Lordſhips were not aſſiſted by them, and 
the Houſe of Commons by other Gentlemen 
of that Robe, Experience tells us, it might 
rim a Hazard of bein 
Aduoctorum: But as all Profeſhons are ob- 
* noxious to the Malice of the Profeſſors, 
aud by them moſt eaſily berray'd ; ſo (my 
Lords) theſe Articles haverold you, how theſe 


Brothers ofthe Coif are become fratres in malo; 


how theſe Sons of the Law have torn out the 

Eowels of their Mother: But the Judge (whoſe 

Charge vou laſt heard) in one Expreſſion of 
his, excels no leſs his Fellows, than they have 
done the worſt of their Predeceſſors, in this 
. Conſpiracy againſt the Common- wealth. Of 
the Judgment for Ship money, and thoſe extra- 


at Houſe, concerning the Crimes 


Parliament, t 


ment, his Meaning was, 


ſtil'd Parliamentum in- 
a pretend 
it was now grown annual, but he mu 
it upon the State for ever; at once making Ne- 


"TAS 
* 


judicial Opinions preceeding the ſame, (whete- 


in they ate jointly concern'd) you have al- 


ready heard: How unjuſt and pernicious a 

roceeding, that was in fo publick a Cauſe, 
— been ſufficiently exprefſed to your I ord- 
ſhips : But this Man adding Deſpair to our Mi- 
ſery, tells us from the Bench, That Ship A.- 


ney was a Right ſo inherent-in the Crown, 
that it would not be in the Power of any Act 
of Larliament to take ir away. Herein, (my 
Lords) he did not only give as deep a W ; 
to the Commbn- wealth, as any of the reſt, but 
bis Charge at an Aſſize, That Ship-Money waiſo © 


ound 


TEES his Dart in ſuch a Poiſon, that, ſo far as 
in him lay, ! e 13 | 
As by thoſe abortive Opinions, ſubſcribing to 
the Subverſion of our Property, befi 
heard what could be faid for it, he prevented 
his own; ſo by this Declaration of his, he 


{ "endeavours to prevent the Judgment of your 
it has not been my Happineſs to have | 


ng L 
the Law a Part of my Breeding, there is no 
Man honours that Profeſſion more, or has a_ 


it might never receive a Cure. 


ore We 


4 


Lordſhips . and to confine the Power of a 


e only Place where this Miſchicf 
might be redreſsd. Sure he is more wiſe and 


learn'd, than to believe himſelf in this Opini- 
on, or not to know how ridiculous it would 


55 to a Parliament, and how dangerous 
to himſelf : And therefore, no doubt, but by 
faying no Parliament could aboliſh this Judg- - 
That this judgment 
had aboliſh'd Parliament. 2 
This Impoſition of Sbip- Money ſpringing from 
Neceſſity, was it not enough that 
entail 


ceſſity inherent to the Crown, and Slavery to 


the Subject? Neceſſity, which diffolving all 


Law, is ſo much more prejudicial to his Maje- 
ſy, than to any of us, by how much the Law 
has inveſted his Royal State with a greater 
Power and ample Fortune : For ſo undoubred a 

Truth it has ever been, that Kings as well as 
Subjects are inyolyed in the Contuſion — 2 


8 


declared the Diſſolution of the Law, b 


Neceſſity produces, that the Heathen thought 
their Gods ſo obliged by the ſame, Pareamus ne- 
eeſſitati quam nec bomines nec Dii ſuperant. This 
Judge then having in his Charge at the 2 
this 
ſuppoled Neceſſity; with what Conſcience 
could he at the ſame Aſſize proceed to condemn 
and puniſh Men, unleſs perhaps he meant 
the Law was ſtill in Force tor our Deſtruction 
and not for our Preſervation? that it ſhould 
have Power to kill, and none to protect us? 
a thing no leſs horrid, than if rhe Sun ſhould 
burn without lighting us, or, the Earth ſerve 
only to bury, and not to feed and nouriſh us. 
But (my Lords) to demonſtrate that it was a ſup- 
poſititious, impoſed Neceſſity and ſuch as the 
could remoye when they pleaſed: Ar the la 
Convention in Parliament, a Price was ſet 
upon it, for twelve Subſidies. you may reverſe thi 
Sentence. It may be ſaid, that fo much Money 
would haye removed the preſent Neceſſity; 
for twelve Subſidies you ſhall never ſuffer Neceſſs 
apain, you ſhall for ever aboliſh that Judgment. 
Here this Myſtery is revealed, this Vizor of 
Neceſſity is pull'd off; and now it appears, 
that this Parliament of Judges hath very frank- 
ly and bountifully preſented his Majeſty with 


twelve r e be levy'd on your Lord- 


ſhips and the Commons. Certainly there is 
no Privilege, which' more properly belongs to 
open the Purſe of a Subject; and yet bes 5 
ges, who are neither capable of ſitting among 
us in the Houſe of Commons, nor with your 
Lordſhips, otherwiſe than your Aſſiſtants, have 
not only aſſumed to themſelves the Privilege of 
Parliament, but preſumed at once to make a 
Preſent to the Crown of all that either your 
Lordſhips, or the Commons of 
ſhall hereafter poſſeſs. 5 

£nd becauſe this Man | | 
to put the Power of Parliament in Ballance 
with the Opinion of the Judges, I ſhall entreat 
your Lordihips to obſerve | 
pariſon, the ſolemn and ſafe Proceeding of tlie 
one, with the precipitate Diſpatch. of the o- 
ther. In Parliament (as your Lordſhips know 
well) no new Law can paſs,or old be +; JF 
till it has been thrice read with. your Lord- 
ſhips, thrice in the Commons Houſe, then it 
receives the Royal Aſſent; ſo chat tis like Gold 
| ſeven times purify'd: Whercas, theſe Judges, 
by this one Reſolution. of theirs, would per- 


 ſwade his Majeſty, that by. naming Nee, 
c 


he might at once diſolve (at leaſt ens t 

reat Charter thirty- two times confirmed by 
| bs Royal Progenitors, the Petition cf Rigbt, 
and all other Laws provided for th Marne 
nance of the Right arid Property of the Subject; 
a ſtrange Force (my Lords) in the Sound of this 
Word, Neceſſity, that like a Charm it ſhould 


ſilence the Laws, while we are deſpoild of all 


we have, for that but a Partof our Goods that 
was taken, was owing to the Grace and Good- 


neſs of rhe King ; for ſo much as concerns theſe do 
Judges, we have no more left than they per- 


aps may deſerve to have, when your Lord- 
- ſhips ſhall have paſſed F upon them. 
This for the Neglect of their Oaths, and be- 
traying that publick Truſt, which for the 
Converſation of our Laws 
them. 1 
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has had the Boldnck 


y Way of Com- 
r 


was reposd in 
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Now for the Cruelty and Unmetcifulneſs 
of this Judgment, you may pleaſe ro remem- 
ber, that in the old Law they are forbid to 
ſeith a Kid in his Mother's Milk; of which 
the received n is, That we ſhould 


not uſe that to the Deſtruction of any Crea- 
ture, which was intended for its Preſervation : 
Now (my Lord.) God and Nature has given 
us the Sea, as our beſt Guard againſt our E- 
nemies; and our Ships, as our greateſt Glory 
above other Nations: And how barbarouſly 
would theſe Men have let in the Sea upon us 

at once, to waſh away out Liberties; and to 
overwhelm, if not our Land, all the Property 
we have therein, making the Supply of our 
Navy a Pretence for the Ruine of our Na- 
tion: For obſerye, I beſeech you, the Fruit 
and Conſequence of this Judgment, how this 
Money has proſper d, how contrary an Effect 
it has had to the End for which they pre- 


' tended to take it. On every County a Ship is 


annuall y impoſed ; and who would not expect, 
but our Seas by this time ſhould be cover'd by . 
the Number of our Ships? Alas! (my Lordi) 
the daily Complaints of the Decay of our Na- 
vy tell us how ill Sbip- Money has maintain'd 
the Sovereignty of the Sea; and by the many 
Petitions which we receive from the Wives 
of thoſe miſerable Captives at Algiers (being 
between four and five thouſand of our Coun- 
try-men) it. does too evidently appear, that to 
make us Sla ves at Home, is not the W 
keep us from -being made Slaves Abroad ; fo 


far has this Judgment been for relieving the 


preſent, or preventing the future Neceſſity, that 
as it changed our Kim Property into a Shad- 
dow of a Property, fo of a teigned it is made a 
ralNeey, ooo SP 
A little before the Approach of the Gault to 


Rome, while the Romans had yet no Apprehen- 


ſion of that Danger, there was heard a Voice 
in the Air, louder than ordinary, The Gauls 
are come; Which Cry, after they had ſack d the 


City, and beſieged the Capitol, was held ſo 


ominous, - that Livy relates it as a Prodigy. 
This Anticipation of Neceſſity feems to have 
been no leſs ominous to us: Theſe Judges, like 
ill boding Birds, have call'd Neceſſity upon 
the Stare, in a time, which I dare ſay, they 
thought themſelves in greateſt Security : But 


If it ſeem ſuperſtitious to take this as an Omen, 


ſure I am we may look on it asa Cauſe of the 
unfeigned Neceſſity we now ſuffer : For what 
Regret and Diſcontent had this Judgment bred 
among us? And as when the Noiſe and Tu- 
mult in a private Houſe grows fo loud, as to 
be heard in the Streets, it calls in the next 
Dwellers, either kindly to appeaſe, or to make 
their own Uſe of domeſtick Strife; fo in all 
Likelihood, our known Diſcontentments at 
Home have been a concurrent Cauſeto in- 
vite our Neighbours to viſit us, ſo much. to 
the Expence and Trouble of both theſe King- 


And here, my Lords, I cannot but take 
Notice of the moſt fad Effect of this Opreſſion, 
the ill Influence it has had upon the antient 
Reputation and Valour of the Egli Nation: 

And no wonder, for if ir be true, that ee 

makes a wiſe Man * it may wel * 

e t 


y to 
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the Courage of the Valiant. The lame hap- 
pened to the Romans, when for Renown in 
Arms, they molt excelled the reſt of the 
World; the ſame Story is but ſhort.” Twas in the 
time of the Decemviri, (and l think the chief 
Troublers of our State may make up that num- 
ber.) The Decem vii, my Lords had ſubverted the 
Laws, ſuſpended the Courts of juſtice, and 


(which was the greateſt Grievance both to 


the Nobility and People) had for ſome time 
omitted to aſſemble the Senate; which was 
their Parliament: This, ſays the Hiſtorian, 
did not only dej:& the Romans, and make them 
deſpair of their Liberty, but cauſed them to 
be lets valued by their Neighbours: The Sabines 
take the Advantage, and invade them; and 
now the Decemvmi are forced to call a lon 
deſired Senate, whereof the People were ſo 
| that Hoftcbu belloque gratiam babuerunt: 


d 
glad, 
| This Aſſ mbly breaks up in Diſcontent, never- 


theleſs the War proceeds; Forces are raiſed; 
led by ſome of the D-cemviri, and with the 
Sabines, they meet in the Field : I know your 
L-rdſhips expect the Event: My Author's 
W.,rds of his Country- men are theſe, Ne quid 
duct: aut iu picia D/remourrorum praſpere gereretur 
vinci ſe patrebantur, they chuſe rather to ſuffer 
a preſent Di ninut ion oi their Honour, than 


by Victory to confirm the Tyranny of their new. 


Maſteis. At their return from their unfor- 
tuna:e Expedition, after ſome Diſtempers and 
Exp ſtulations of the People, another Senate 
that is, a ſecond Parliament is call'd, and 


tthete the Decemviri are queſtioned, depriv'd 


of their . oned, baniſt'd, and 


ſome looſe their Lives; and ſoon after this 
Vindication of their Liberties the Romans 


by their better Succeſs, made it appear to the 
Worid, that Liberty and Courage dwell al- 


ways in the ſame Breaſt, and are never to be di- 
vorced. No doubt, my Lords, but your Juſtice 
ſhall have the like Effect upon this diſpirited 
People. *Tis not the Reſtitution of our anci- 
ent Laws alone, but the Reſtauration of our 


ancient Courage, which is expected from your 


e I need not ſay any thing to move 
your juſt Indignation, that this Man ſhould fo 
cheaply give away that which your noble An- 
ceſtors, with ſo much Courage and Induſtry, 


had fo long maintain'd. You have often been 


told ho careful they were, though with the 


Hazard of their Lives and Fortunes, to derive 


thoſe Rights and Liberties as entire to Poſteri- 
ty, as they received them from their Fathers; 
what they did with Labour you may do with 
Eaſe; what they did with Danger you may 
do ſecurely. The Foundation of our Laws is 
not ſhaken with the Engine of War, they are 


_ conſtant Practice as a Counſellor and his Ex 
ence as a Judge, conſidered with the Miſchief 


turned, he may find it has Power en 
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only blaſted with the Breath of theſe Ven, and 
by your Breath they may be reſtored. 

What Judgment your Predeceffors have given, 
and what Puniſhments their Predeceffors have 
ſuffered for Offences of this Nature, your 
Lordfhips have already been ſo well informed, 
I ſhall not trouble you with a Fepetiticn of 
thoſe Precedents : Only (My | ords) ſomething 
I ſha}l take Leave to obſcrve of the Perſon 
with whole Charge I have preſented you, that. 
you may the leſs doubt of the wiltulneſs of 
this Offence. 7 

His Education in the Inns of Court, his 
ri- 


he has done, makes it appear that this Progreſs 
of his thro' the Law has been like that of 
a diligent Spy thro' a Country, into which he 
meant to conduct an Enemy. | 

To ler you ſee he did not offend for Company, 
there is one Crime ſo peculiar to himſelf, and 
of ſuch Malignity that it makes him at once 
uncapable of your i Favour, and his 
own Subſiſtance incompatible with the Right 
and Property of the Subject: For if you leave 
him in a Capacity of interpreting the Laws; 


has he not declared his Opinion, That your 


Votes and Reſolutions againſt Ship- Money are 
void, and that ir is not in the Power of Par- 
liament to. aboliſh that judgment? To him, 
My Lords that has thus played with the Power 
of Parliament, we may welt apply what was 
once ſaid to a Goat browling on a Vine, 


F 
Is tua quod ſundi Cornua poſſit erir. oak 


| He has cropt and infring'd the Privileges 
of a baniſh'd Parliament, but now it 5 re- 

to 
make a Sacrifice of him, to the better Eſtabliſh- 


ment of our Laws; and in truth what other 


Satisfaction can he make his _ Country, 
than to confirm, by his Example, thoſe Rights 
and Liberties which he had ruined by his 


Opinion? . 8 
Oper the Proofs, my Lords, they are ſo mani- 
feſt that thy will give you little trouble in the 


diſquiſition; his Crimes are already upon 


Record, the Delinquent and the Witnefs is 
the ſame ; having from ſeveral Seats of Judica- 
ture proclaimed himſelf an Enemy to our Laws 
and Nation, ex ore ſuo Fudicabitur. To which 
purpoſe l am commanded 70 the Knights 
Citizens, and Burgeſſes of the Houſe of Com- 
mons, to deſite your Lordſhips, that a ſpeedy 

Proceeding be had againſt Mr. Juſtice 


Ic ma) 
'Crawley, as the Courl of Parliamentwill permit. 
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Indiflamentun Thomæ Harriſon Cerici. 


Indict. Thomæ f Per Trin 14to Caroli Regis. Inter plita Regis. 


Harriſon 
ee ; | 

Lsſcilicet die jovis prox* poſt Oflal” 
YN Sancta Trin' iſto eod ES co- 
ram Domino apud Weſtm per ſacrament” xii 
Jur extitit prajentat. Quod cum Cur Domini Re- 
gi de communi Banco eſt & a tempore cujus contrar* 
memoria heminum non exiſtit fuit antiqua Cur de 


| Regordo dicti Domini Regis nunc & Pragenitor & An- 


receſſor” Juor” Reg” & Reginar' Anglia pro admitziſtra- 


tione A Jubdit” hujus regni Anglie & aliis in . 
communi bus 


plitis* per tot regnum Anglia prad mo- 
tis & emergentibus. Cumque eft comra corou' & 
dignitat Regia Muojeſtatis, nec non contra legem & 
conſuerudinem hujus regni Angliæ pro 7 40 perſona 
vel aliquibus l Cur præd ſeu a gos Juſti= 
ciartos ejuſd' Cur aad Cur aperta exiſten & juſti- 
ciar Cur illius in Cur ill preſentibus & judicialiter ſe- 


deuter diſturbare. Cum Ric Hutton miles eſt & per di- 


verſos IP ult elapſos ſuit & adbuc eft unus ju- 


| adbuc un juſtic Domini Regi. 
co rad exiſten multipliciter defamare & ſcandali- 


bujus 


Pieſent exiſtent” & Judicialit ( a 
ad wmini ſtrati ouem juſtitiæ in Cur ill impediend quarto 
Ae Maii amn regni Domini noſtri Caroli Dei gratia 

"Anglia Storia Franc” & Hibern" Regis fidei de enſoris 


jciar dit Domini Regis nunc prad Cur” ſuæ. Qui- 
T2 tamen Thomas Harriſen de Creek in Cm _ 
thampton Clericus Deum pre oculis ſuis non habens ſed 


| inftigatrone diabolica mot & ſedut? ſecum malitioſe 


maginatts atque in auimo compaſſans quibus modis 
— rad Ricardum Hutton milit & adtunc & 
is nunc de communi ban- 


zare machinanſque & malitioſe intendens quantum in 
o fuit ipſum Ricardum Hutton in ſcandalum igno- 


| minzam comenipt & uilepend inducere ipſumg Ricar- 


& tenementis ſuis praviter & malitioſe deprivare nec 


a- nt x Ne | 
præd Cur dict Domini nunc de communi Banco & 


| Jufticiar* dit#* Domini Regis 77A. Cur” in Cu ill 


edentibus diſturband & 


# 


Dr demo quarto apud Ciuitat Weſtm' in Con 
| Mid4 viz in magna aula plitorum ibidem Cur ip- 
fins Domini Regis coram ipſo Rege Cur Cancellar & 


grad Cut" communi Banco in præd magna Aula pli- 


Tou brad apart ac juſtic ejuſd Domini Regis in 
; "Cur? 1 — ibidem præſentibus & judicialiter Je- 


- dentibus materias & cauſas Domini Regis po li fa 


ac Regni ſus Anglia afſidue attendendend & audi- 
as en d 


sSOue regni pred” ſubdit ipfius Domini Regis 
yang prod Thomas Harriſou ad Barram pad 


Cur* difli Domini Regis de communi Baiico ad tunc 
& ibidem violenter & vi armis Oe. acceſſit prad* 
Cur de communi banco adhinc & ibidem in prad' 


magna aula ut prefertur aperta exiſten ac R:car- 
do Hutton milit & aliis iofliciar dicti Domini Re- 


gis Cur” de communi Banco prad in Cur” illa tunc 
ibidem ut prafertur præſentibus & judicialit ſedenazy 
bus & prad' Thomas Harriſon adtunc & ibidem ex 
ua mera malitia malo animo & malevola intentione in 
preſentia & audit præfat juſticiar præd Cur de com- 
muni Banco ac diverſorum Jervien ad legem multor* 
virer” venerabilium & alior difti Domini Regis fide- 


lium fubAitor* falſo nequit & malitioſe prajat* Ri- 


cardum Hutton milit de alta Frm accuſavit & 
adtunc & ibidem falſo nequit & malitioſe hac ſcanda- 
loſa venenoſa defamatoria Anglicana verba palam pub- 


lice & alta voce dixit, I (ipſum prafat* Thomam Har- 


riſon iunuendo) do accuſe Mr. Juſtice Hutton (præ- 
jar Ricar dum Hutton Milit' un juſticiar dicti Do- 
mini Regis de communiBanco py ann of High 


Treaſon, in dicti Domini Regis nunc coronam digni- 
tatem & regie poteftatis ſuæ lafionem & derogationem & 


Cur ſuam prad contempt” & ſcandalum mani feſtum 


juriſque & legum ipſi Domini Regis regni ſui præd 


ac Cur de communi Banco præd & ;juſticiar difti 


Domini ii Cur” illius & adminiſtrationem juſtitiæ | 
in ead' Cur in nequiſſimum exemplum omnium alio- 
rum malefattorum tali caſu delinguend & ad graviſſi- 
mum ſaandulum inſamiam dedecus & final diſtructio- 
nem præd Ricardi Hutton Milit' & contra pacem di- 
di Domini Regis nunc coronam & dignitates ſuas Oc. 


Cum per quod præcept fuit Vic quod non omittat Cc. 
= venire fac eum ad reſpondend &c. Cum & modo 


cilicet die Veneris prox” poſt Oftabas Santa Tin 
iſto eod termino coram Domino Rege apud Weſtm' 
ven prad Thomas Harriſon Clericus cuſtod' Henrici 
ad Hopkins Arm'Guardian'Priſone dici i Regis de la Fleete 


virtute brevis dicti Regis de habend corpus ad Subjic 
Oc. ei inde dire ad Barr hic dui#* in propria per- 
de præmiſſis eo aloquunt” qualiter ſe inde acquietari di- 
A ipſe non eſt inde culpabiP & de hoc ponit ſe 


ſona ſua 75 committ prafat” Marr Cc. Et ſtatu 


ſuper patriam Et lohaumes Keeling Ar Cleric Coro- |, 
ue & Atturnat Domini Regis in Cur ipfius Regis co- 
ra ipſo Rege qui pro end Domino Rege in hac parte ſe- 

c. i 


quitur Simi liter Tc. Jo ven inde jur coram Romino 
Rege apud Meſim die Lung prox” poſt quindenam 
SantaTrin & qui nec Oc. ad recen Oc. quia tam 


Oc. Idem dies dat eſt tam prafat” lohanni Keeling qui 


ſequitur Oc. quam prad' Thome Harriſan Clerico ſub 
Cuſtod* præd Marr interim commiſſo ſalvo cuſtodiend 
quouſq” Ot. . e 


» 
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Indictment of Thomas Harriſon Clerk. 


At the Kings-Bench-Barr, Trin 14 Caroli Regis 


Middx J. cc 

D © upon Thurſday next, after 
the Octaves of the 
Term, before our Sovereign Lord the King 
at Weſpminſter, upon the 
„ Jurors, it is preſented, that whereas the 
Court of our Lord the King of Common 
« Pleas is and from the time, to the contrar 
« of which, there is no Memory of Man, hat 
cc been an antient Court of Record of our ſaid 
now Lord the King and his Progenitors and 
Anceſtors, Kings 
© the Adminiſtration of Juſtice to the Subjects 
« of this Kingdom of England, and others in 
Common Pleas, moved and ariſing through 
call the Kingdom of England. AND 
« WHEREAS it is againſt the Crown and 
« Dignity of the King's Majeſty, and againſt the 
cc Law and Cuſtom of this Kingdom of England 
« for any Perſon or Perſons, 
'& Court aforeſaid, or any 
<« ſaid Court, 
© the Judges 
and Judicially fitting. 


Juſtices of the 
the ſaid Court being open, and 


now laſt paſt, 


« King of this Court. 
ce Thomas Harriſon of Crecke in the County 
©« of Northampton, Clerk not having God 


„the Devil, moved and ſeduced, malici- 
ouſly with himſelf imagining and in his 
« Mind compaſſing by what Means he might, 
c che aforeſaid Richard Hutton, Knight there and 
ce then, and yet being one of the Juſtices 
cc of our faid now Lord the King of the Cem- 
* mon Pleas aforeſaid, many ways to defame 
and ſcandalize, aud contriving and maliciou- 
<« {ly intending, as much as was in his Power, 
to bring the {aid Richard Hutton into Scan- 
c“ dal, Ignominy, Contempt, and vile Charac- 
« ter. and the ſaid Richard Hutton, of his Lite 


e and Goods and Chattels, Lands and Tene- 
ments, wickedly and maliciouſly to deprive; 


as alſo the Diſpleaſure and Indignation 
of our ſaid now Lord the King, againſt 
the ſaid Richard Hutton to ſtir up and pro- 
voke, and uſing his utmoſt Endeavour to 
& make the ſaid Richard Hutton be held 


ſaid Lord the King and the Peers of this 
© Kingdom of England, as by all the Loyal 
ce Subjects of our ſaid Lord the King: And the 
ee aforeſaid Court of our faid now Lord the 
© King of Common Pleas, and the Juſtices of 


our laid Lord the King of the ſaid Court in the. 


Efore this time, that is to ſay, 
© to diſturb 
oly Trinity in the ſaid 


Oath of twelve 


e Court of our ſaid Lord the Kin 


and Queens of England, for 
©. Chancery, 


to diſturb the 


before his Eyes, but by the Inſtigation of 


« Venerable Men and other faithful Subjeds 
cc of our ſaid now Lord the King falſely, 
cc yickedly and maliciouſly accuſ th 


and. eſteemed a Traytor as well by our 


« ſaidCourt bein | reſent and udicially fitting £ 

, — 1 8 of uſtice 
« jn the ſaid Court to hinder, the fourth Day 
« of May, in the fourteenth Year of the Reign 


« of our Lord Charles by the Grace of God, 


« of England, Scotland, France and Ireland, 
« King Defender of the Faith, Ge. at the 
« City of Weſtminfer in the County of Mida 
« 4;z. in the great Hall of Pleas there, the 
that is 
«© to ſay, the Court of our ſaid Lord the 
© King before him the King, the Court of 
and the Court of our ſaid Lord 
ce the King of Common Pleas, in the aforeſaid 
« great Hall of Pleas aforeſaid open, and the 
ce ſuſtices of our ſaid Lord the King in the 
<« Court aforeſaid then there prefent, and 
_ Jy ſitting, in affiduouſly attending and 
ce hearing the Matters and Cauſes of our 
« ſaid Lord the King, his People and Kingdom 
« of England and in Miniſtring the Laws of 


„ the Kingdom aforeſaid to the Subjects of 
of the ſaid Court being preſent, 
| AND WHEREAS. 
ic Richard Hutton Knight is, and for divers Years 
hath been, and yet is one 
of the juſtices of our ſaid now Lord the 
Nevertheleſs one 


ce Hur ſaid Lord the King: the aforeſaid Thames 
« Harriſon to the Bar of the aforeſaid Court 
ce of our ſaid Lord the King of the Common. 
« Pleas, then and there violently and by. 
ce Force and Arms &. came, the ſaid 
« Court of Common Pleas, then and there 
cc jn the aforeſaid great Hall being open as 


C aforeſaid, and the aforeſaid Ricbard Hutton | 
c Knight, and the other Juſtices of our ſaid 
ec Lord the King of the Court of Common 


«Pleas aforeſaid in that Court, then there 
« 2; aforeſaid being preſent and Judicially 
ce ſitting, and the aforeſaid 7 bowas Herriſo, 
« then and there out of his meer Malice* 
« evil Mind, and wicked Intention, in the 
cc Preſence and Hearing of the aforeſaid Juſtices 
« of the aforeſaid Court of Common. Pless | 
« and divers Serjeants at Law, and many 

$ 


e afore- 
« ſaid Richard Hutton Knight of High-Trecaſon 
<« and then and there falſely, wickedly, and 
ec maliciouſly, theſe ſcandalaus,; venomous, 
« defamatory Engliſh Words, opealy, publickly 
« and with a Joud Voice id, publiſhed at 

© ſpoke, vix. J (him the. ſaid Thomas Harriſon 
« meaning) do accuſe Mr. Juſtice Hutton (the 
cc aforeſaid Richard Hutton Knight, one of the 
60 | of our ſaid Lord the King of the 


« Common Pleas, meaning) of High, Treaſer. 
4 To the great hurt and derogation of the 
<« Crown and Dignity of our ſaid Lord the 


King, and of his Royal Power, and the 
« Manifeſt Contempt and Scandal of his 


Mr 


i ; 


* Laws of our ſaid Lord the King, his King- 
«© dom aforeſaid and the Court of Common 
* Pleas aforeſaid, and the Juſtices of our 
* ſaid Lord the King, and Adminiſtration of 
&« 2 jn the ſaid Court, to the moſt evil 
Example of all other Offenders hereaſter 
in the like Caſe, and to the more grievous 
Scandal, Infamy, Diſgrace, and final De- 
5 ſtruction of the aforeſaid Richard Hutton 
* Knight, and againſt the Peace of our ſaid 
now Lord the King, his Crown and Dig- 
« nity Ge. __ 


- To this the ſaid Thowe: Harriſon bath plead- 
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t Courts aſoreſaid and ef the Juſtice and 


is, the Force and Intent of this Indictment. 
My Lords, to this the Defendent hath plead- 
ed not guilty, we that be of the 8 Councill 
ſhall make ir appear, that this Defendent did 
do this, and in this Manner as it is ſer 
forth. OS ow 

J defire that this Examination may be read, 
but ler him ſee it, whether it be his Hand 
yea or no. | 

Harriſon. It is my hand. 

The Examination of Thomas Harriſon of 
Creeke in the County of Northampton, Clerk be- 
ing examined before, my Lord Chief Juſtice 
Brampſton ſaith that it is true, that whereas 
Mr. Juſtice Hutton, and Mr Juſtice Crawley ſitt- 
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ing in the Court of Cemmon Pleas he came K 
to the Bar, and there did publickly charge 
Mr. Juſtice Hutton with High Treaſon. He 
charged him firſt with denying the King's 
Supremacy, next with moving the people to 
Sedition, and theſe: be to be the Points on which 
he charged him with High-Treaſon, as afore- 
ſaid: Further he was asked why he charged 
him with the firſt, and how he doth deny 
the King's Supremacy, he anſwers by that 
common Fame upon Saturday laſt in the 
_ Exchequer-Chamber he did deliver his Opinion, 
that the King had no lawful Power to levy 
the Ship-Money. Being asked whether he 
heard the Argument, he anſwered, he heard 
it not, but received it from the common 
Report of others. Being further asked why 
he charged him with ſtirring up the People to 
Sedition, he anſwered, that was becauſe by 
the Report of divers near to the Place where 
this Examinant dwells, the People go on 
more and more in their Stubornneſs, retuſing 
the paying of Ship-Money, the which is con- 1 | | 
trary to the Opinion of all the Orthodox * 
Divines of this Kingdom, and in that Mr. 3.500 
Juſtice Hutton Riding that Circuit, hath given 
the People ſuch an Encouragement to their 
Diſobedience: Being further asked, whether 
any other Perfon did know of this his Intent, 
he anſwered, that there were two other Per- 
ſons with him, but they did not know any 
thing of his Intentions, till they heard it 
ſpoken at the Bar. Being asked why he 6 
made choice of this publick Way, the Reaſon 
he ſaith was becauſe he delivered his Opinion 
ublickly, therefore he thought that to be the 
ſt Way, and if it had been done in a 
private Way, he thought it fit to acquaint 
im with it in a private Way. | 


ed not Guilty, and hath put himſelf upon the 
County, and the King's Attorney of this Court 
likewiſe. You are now to enquire whether the 
ſaid Thomas Harriſon be guilty of this Crime, 
Yea or No. : | ; 5 


M hen Mr. Serjeant Heath ſpoke as 


| by | followeth. >, 


X N AY it pleaſe your Lordſhip, and you 
Gentlemen of the Jury do hear, that by 
reading of the Record, that there is an lndictment 
preferred on the behalf of the King againſt 
1 homas Harriſon who is now at the Bar, and 
that it is for a notable and inſolent Contempt 
in this Hall againſt Juſtice Hatton and the 
Laws of this Kingdom. The Inditmeat ſets it 
out thus. That the Court of Common Pleas 
is an antient Court, and that it is againſt 
the Crown and Dignity of the King, and the 
Courts of Juſtice, at when the ſaid Courts 
were ſitting, they, or any of the Miniſters 
of the ſaid Court ſhall be diſturbed. It is 
further ſaid, that Mr. Juſtice Hutton, is and for 
many Years laſt paſt hath been one of the 
Judges of the Court of Common Pleas, and 
that the Deſendent who is now at the Bar (Mr. 
| Harriſon a Clerk) being moved with Malice 
againſt the Perſon of Mr. Juſtice Hutton, and 
intending to bring Mr. Jultice Hutton into the 
King's high Diſpleaſure, and to hazard the 
looſing of his Life and his Eſtate, and the 
Forfeiture of his Goods, and to diſturb the 
Ptace of the King, and the Court of Juſtice 
_ fitting, did falſely and - maliciouſly the 4:6 of 
May laſt in "Weſtminſter Hall in the City of 
Weſtminſter, the Court being fitting, this Court 
and the Court of Chancery, and the Court of _ 
Common Pleas, this Pefendent, boldly, audaci- 8 i | | | 
ouſly; and maliciouſly did ruſh to the Bar of May it pleafe your Lordſhip, and you © 5 — 
the ſaid Court of Common Pleas, Mr. Juſtice of the Jury, the Priſoner at the Bar, aux. 
Hutton and Mr. Juſtice Crawley then and there Harriſon, he ſtands indicted of a very foul and "rs. - 
ſitting there attending to the Service 6f the horrible offence of a forged Accuſation framed? 
ſaid Brin there with a loud Voice ſpake to and contrived out of his own Brain, It 
Mr. Juſtice Hutton litting as a Judge. I do. ſhould ſeem it was out of ſome rotten and 
accuſe Mr. Juſt ice Hutton of High Treaſon. This inveterate Malice, a thing for FS there © : 9 
Offence being committed in this Manner and is nd Colour, nor Appearance of Trutz. 3 
in this Place, and with ſuch a Boldneſs, is laid and be confeſſeth it was upon the ground g 8 
to be of a high Nature, and to the Contempt common Fame. Now you know what common ; | „ 


1e Crown, and Dignity of all the Courts Fame is, a Mendax. he charged this Reverend "_ 
3 * Judge as you have heard, that he did 'deny 8 a 


of Juſtice, where the King is wholly interefſed. Judge | TY 
Wizhes this Offence may be puniſhed; - that the Kings nee, and the Reaſon was 1 8 


e 
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the 


4 2 Vide Croke's Reports, pag, 


becauſe he heard of a common Fame, that 
the Jade had delivered his Opinion, that 
ing had no Power to levy Ship- Money. 
Secondly becauſe he-ſtirreth up the Kings 
Subjects ro Sedition, and he giveth that for a 
Reaſon, in that the People of Nortbampton do 
80 on in the denial of the Payment of Ship- 
oney. 4 55 4 ro £4 ; N 
My Lord, this is a heavy thing to accuſe 
any Man of Treaſon, whereby he ſhall forfeir 
his Lands and Goods, and looſe his Life, and 
ſurely by the old Law, this falfe Accuſer 
ſhould undergo the ſame Puniſhment as he 
ſhould that is accuſed, if found guilty, _ 
My Lord, the Place of a Judge is 

a Place of great Honour and Truſt, they be 
reckoned in the old Statutes among the Peers 


of the Kingdom, 2 Ric. 2. And theſe Peo- 


ple that be the Authors and Publiſhers of 
theſe baſe Scandals,they are reckoned to be the 


Sowers of diſcord, and are Subverters of the 


Peace of the Common-wealth : And ſurely if 


Mr. Harriſon had looked upon theſe Statutes 
he wonld have been better adviſed, for the 


Office of a Judge is truſted with Life and 
Member, and the Eſtates of Men; therefore 


being a Place of ſo great a Truſt, the Scandal 


is the greater, and the Offences and Crimes 


againſt them have been puniſhed not with 


ordinary Puniſhment. 25 Ed. 3. there it is 
declared, that it is Treaſon to kill a Judge 


in Execution of his Place. Our Books ſay, 
that by drawing a Sword and not ſtriking 


a judge, this deſerves ſevere Puniſhment, it is 


Impriſonment during Life, and Forfeiture of 
| Goods and Lands, and Loſs of his right 


Band, ©: IR TEE op | 
Though the Offence be not done to the 
Judge, ver being 1n the 1 the 
Court ſitting, if one ſtrike a Frans or any 
Perſon in Veſtminſter-Hall in t 


e Preſence of 
the Court, it hath been puniſhed with Loſs of 


Hand, this appeareth 19 Ed. 3. Judgment 


74, 22 Ed. 3. Mich' 6 Ed. 3. 53. And fo 


there be Records and Authorities in this Court 


that back theſe Statutes. 1 


But, my Lords, this Accuſation is for to accuſe 
a Judge fitting in the Seat of Judgment, of High 


Treaſon, where there is no Colour of it. This 


is Mr. Harrifop's Offence, to do it without any 
Ground, but upon common Fame, and taxing 


a Judge for denying the King's Supremacy ; the 
which is manifeſtly falſe. This is the Offence, 
and to do it in ſo rude, barbarous, and unci- 


vil Way. Your Lordſhip knows, that in 
caſe a Man be accuſed of killing a Man, it may 
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be guſtity d: dhe killt t duch Man, Door 


Sutton in the Book of Ae. of that Mr. Harri- 
/on may hear of hereafter." Feoffe's Caſe in this 
Court, the Lord Coke was acculed of traiterous 
Proceedings, Aich 5 Jar. This Gentleman 
ſhonld have done well to have kept himſelf 
in his own Profeſſion, and ſhould have ex- 
E Scripture, and not Statutes of Which 
e is very ignorant; the Lords, the judges, 
are to expound them; but for Mr. Harriſon to 
tell a Court what is Treaſon, and what not: 
may boldly ſay, it is out of his Proſeſſion. 
This Offence, as it is carried in the Indict- 
ment to be contra Coronam & Dignit atem Regs, 
it is againſt che King himſelf; for falſe Accu- 
ſations which are againſt his Miniſters, muſt 
be taken as againſt the King, Mich 33. 34 Ed. 1. 
In this Court, Rot. 75. there was Roger de Heigham 
gave Judgment againſt one De Bruce in the Ex- 
chequer-Chamber. This De Bruce was of a no- 
ble Family: He asked this Roger, whether he 
would avow the Judgment, and he told him 
yes. Now, ſays De bruce, thou haſt thy Will, 
which of long time thou haſt ſought: The 


Judge asked him what was that, he ſaid, My 


Shame and Loſs, and this I will think on. For 

this Offence in a Kind. of implicite Way, tax- 
ing the Judge of Injuſtice, he was indicted, 
and contefled the Indictment, as Mr. Harriſon 
doth : The Judgment was, That he ſhould be 


committed, and there to remain during the 


King's Pleaſure, beſides a great Fine. 
My Lords, ny 


This Offence that was offered to the Perſon 
of a moſt Reverend, Learned, and Honeſt 
Judge, by the Rules of onr Books, this is a 
Scandal done to the King himſelf, if there be 


no Colour nor Ground wny he ſhould take up- 


on him to make this bold and impudent Aſ- 
ſertion, the Honour of a Judge muſt be 
maintain'd, and you of the Jury need not ſtir 
from the Bar; for he hath pleaded guilty. 


; Now, my Lord, I defire Judgment. 


Upon | which the Court gave Sentence after 
this Manner * viz. 1 0 e 


| That be ſhould pay a Fine to the King of 50000 I. 
and be impriſoned during the King's Pleaſure, and 
ſhould have a Paper upon bis Head, ſhewing his Of. 
fence, and go therewith to all the Courts of Well. 
minſter, and make bis Submiſſion in every Court in 
Weſtminſter-Hall, and in the Exchequer : For 

it is an Offence to every Com, © 


8 
* 
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